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FOREWORD

The WTO Analytical Index: Guide to WTO Law and Practice is an edited compendium of key
materials from the entire work of the WTO as an organization, presented on an article-by-article basis.
Its coverage includes panel and Appellate Body reports, arbitral decisions and awards, and selected
decisions and other significant activities of WTO Committees, Councils, and other WTO bodies. The
Analytical Index is distinctive because it is the only legal research tool that provides an integrated
view of all of the WTO's work, including the work of the Members in these bodies. The Third
Edition of the WTO Analytical Index covers developments in WTO law and practice from 1 January
1995 to 30 September 2011. It can be purchased as a book, and is also available in HTML format on
the WTO website free of charge.

The Analytical Index Supplement Covering New Developments in WTO Law and Practice
covers developments in WTO law and practice after 30 September 2011. It is updated in electronic
form on an on-going basis to reflect new jurisprudence and other significant developments. It serves
as a complement to the Third Edition of the Analytical Index, and it should be read in conjunction
with the Third Edition. It also serves as a useful, self-contained guide for readers interested in the
most recent developments in WTO law and practice.

The Supplement is divided into two parts. The first part, "New Dispute Settlement Reports,
Awards, and Decisions", covers jurisprudence circulated after 30 September 2011, including new
Appellate Body reports, panel reports and preliminary rulings, and arbitral awards. Summaries of new
jurisprudence are presented on an article-by-article basis. The second part, "Other Developments in
WTO Law and Practice", contains summaries and extracts of selected decisions and other significant
activities of WTO Committees, Councils, and other WTO bodies. This material is organized under
topical headings.

| congratulate Legal Affairs Division lawyers Graham Cook and Janos Volkai who were the
key contributors to this Supplement.

We hope that the Analytical Index Supplement Covering New Developments in WTO Law and
Practice will be a valuable and user-friendly resource for WTO Members, as well as academics,
students, and practitioners.

Valerie Hughes
Director
Legal Affairs Division
World Trade Organization
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l. NEW DISPUTE SETTLEMENT REPORTS, AWARDS, AND

DECISIONS
A. TABLE OF CASES COVERED IN THIS SUPPLEMENT
1. The Third Edition of the WTO Analytical Index: Guide to WTO Law and Practice is updated

to 30 September 2011. This Supplement contains summaries and selected extracts of key findings
from 41 decisions circulated between 1 October 2011 and 4 June 2015, including 22 panel reports, 17
Appellate Body reports, and 2 arbitration awards:

Type Short Title DS No. Circulated
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C. GATT 1994

1. Article I: General Most-Favoured Nation Treatment
@ Article I:1 (general obligation)
4. In EU £Footwear (China), the Panel found, for the same reasons and as set out in more detail

by the panel in EC zFasteners (China), that Article 9(5) of the Basic AD Regulation was inconsistent
with Articles 6.10 and 9.2 of the Anti-Dumping Agreement. This provision required that a country-
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substitutable” within the meaning of Article 111:2, second sentence. The Appellate Body also upheld
the Panel's finding that dissimilar taxation of imported distilled spirits, and of directly competitive or
substitutable domestic distilled spirits, was applied "so as to afford protection” to Philippine
production of distilled spirits.

(c) Article 111:4 (laws/regulations/requirements and like products)

13. In US +Tuna Il (Mexico), the Panel, having found no violation of Article 2.1 of the TBT
Agreement, exercised judicial economy in respect of the complainant's claim under Article 111:4 of the
GATT 1994. The Appellate Body, having reversed the Panel's interpretation of Article 2.1, and
having rejected the Panel's assumption that the obligations under Article 2.1 and Article 111:4 are
substantially the same, proceeded to find that the Panel erred in exercising judicial economy with
respect to Mexico's claim under Article 111:4.*

14. In Canada =+ Renewable Energy / Feed-In Tariff Program, the Panel concluded that
compliance with the "Minimum Required Domestic Content Level™ involved the "purchase or use" of
products from a domestic source, within the meaning of Paragraph 1(a) of the Illustrative List, and
that such compliance "is necessary" for electricity generators using solar PV and wind power
technologies to participate in the FIT Programme, and thereby "obtain an advantage" within the
meaning of Paragraph 1 of the Illustrative List. Having found that the challenged measures were
TRIMs falling within the scope of Paragraph 1(a) of the Illustrative List, they were inconsistent with
Acrticle I11:4 of the GATT 1994 and Article 2.1 of the TRIMs Agreement.

15. In EC xSeal Products, the Panel found that the marine resource management exception to the
EU ban on seal products was inconsistent with Article I11:4 of the GATT.*® Specifically, the Panel
found that while
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doubts as to whether the data relied upon by MOFCOM pertained to all of their production, or only to
their production of subject products.®

5. Article VIII: Fees and Formalities connected with Importation and Exportation
@ Relationship to Article XI:1

24, In Argentina *Import Measures, the Appellate Body upheld the Panel's finding that the
measures constituted a "restriction” on the importation of goods and were thus inconsistent with
Article XI:1 of the GATT 1994.%" In the course of its analysis, the Appellate Body considered several
issues relating to the interpretation of discrete elements of Article XI:1 of the GATT 1994, including
whether and under what circumstances measures that qualify as "formalities™ or “requirements” under
GATT Article VIII may constitute "restrictions” under Article XI:1.

6. Article X: Publication and Administration of Trade Regulations
@ Acrticle X:1 (prompt publication)

25. In US *Countervailing and Anti-Dumping Measures (China), the Panel rejected China's
claim that the measure at issue violated Article X:1 of the GATT.* At issue was PL 112-99, as US
law enacted on 13 March 2012 that expressly provided for the applicability of US countervailing duty
(CVD) law to imports from nonmarket economy (NME) countries to all US CVD investigations
initiated on or after 20 November 2006. The United States had been applying US CVD law to imports
from China since 2006. In 2012, a US court decided that US CVD law was not applicable to imports
from China and other countries that the United States treated as NMEs under its trade remedy laws.
PL 112-99 was enacted before that court decision became final. China claimed that PL 112-99
violated Article X:1 because it had not been "published promptly" in relation to the date that it was
"made effective", as required by Article X:1. The Panel concluded that for the purposes of Article
X:1, PL 112-99 was "made effective" on 13 March 2012, and not on 20 November 2006 as argued by
China. Accordingly, the Panel found no violation of Article X:1.

(b) Acrticle X:2 (enforcement prior to publication)

26. In US *Countervailing and Anti-Dumping Measures (China), the Panel rejected China's
claim that the measure at issue violated Article X:2 of the GATT.® At issue was PL 112-99, as US
law enacted on 13 March 2012 that expressly provided for the applicability of US countervailing duty
(CVD) law to imports from nonmarket economy (NME) countries to all US CVD investigations
initiated on or after 20 November 2006. The United States Department of Commerce (USDOC) had
been applying US CVD law to imports from China since 2006. In 2012, a US court decided that US
CVD law was not applicable to imports from China and other countries that the United States treated
as NMEs under its trade remedy laws. PL 112-99 was enacted before that court decision became final.
The Panel concluded that PL 112-99 was not a measure "effecting an advance" or "imposing a new or
more burdensome requirement” within the meaning of Article X:2, and therefore rejected China's
claim. The Appellate Body reversed the Panel's interpretation of Article X:2, but was ultimately
unable to complete the analysis of whether PL 112-99 was a measure "
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7. Article XI: General Elimination of Quantitative Restrictions
@ Article XI:1 (general obligation)

30. The Panel in China +Rare Earths found that the export quotas at issue were restrictions
within the meaning of Article XI:1 of the GATT 1994.%

31. In EC £Seal Products, the Panel rejected a claim that each of the exceptions to the EU ban on
seal products (as distinguished from the ban as such) individually imposed quantitative restrictions on
imports of seal products inconsistently with Article XI:1 of the GATT.*

32. In Argentina *Import Measures, the Appellate Body upheld the Panel's finding that the
measures constituted a "restriction” on the importation of goods and were thus inconsistent with
Article XI:1 of the GATT 1994.%° In the course of its analysis, the Appellate Body considered several
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exceptions in Article XX of the GATT. The Appellate Body, like the Panel, did not consider that
Article XII:1 of the WTO Agreement and/or Paragraph 1.2 of China's Accession Protocol made
Paragraph 11.3 of China's Accession Protocol an integral part of the GATT 1994, and did not consider
that these provisions offered any specific guidance on whether the obligation in Paragraph 11.3 is
subject to the general exceptions in Article XX of the GATT.

(b) Chapeau of Article XX

38. In EC +Seal Products, the Panel found that although the EU ban on seal products was
"necessary to protect public morals” within the meaning of Article XX(a) of the GATT, the
indigenous communities and marine resource management exceptions to the EU ban failed to meet
the requirements under the chapeau of Article XX.** The Appellate Body reached the same
conclusion.”® The Appellate Body identified several features of the EU Seal Regime that indicated
that the regime was applied in a manner that constitutes a means of "arbitrary or unjustifiable
discrimination™ between countries where the same conditions prevail, in particular with respect to the
indigenous communities (IC) exception. The Appellate Body considered that the European Union had
not shown that the manner in which the EU Seal Regime treats seal products derived from IC versus
"commercial™ hunts could be reconciled with the objective of addressing EU public moral concerns
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(c) Article XX(a) (public morals)

41, In EC £Seal Products
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with" in the context of Article XX(g).** Contrary to the Panel's findings, the Appellate Body saw
nothing in the text of Article XX(g) to suggest that, in addition to being "made effective in
conjunction with restrictions on domestic production or consumption”, a trade restriction must be
aimed at ensuring the effectiveness of domestic restrictions, as the Panel had found.

46, In China +Rare Earths, the Panel found that China failed to demonstrate that its export
quotas and measures relating to the administration thereof were justified under Article XX(g) of the
GATT 1994, and/or that they were applied in accordance with the requirements of the chapeau of
Article XX.* China, without seeking reversal of the Panel's final conclusion, appealed limited aspects
of the Panel's interpretation and application of Article XX(g) of the GATT 1994, in connection with
its findings that the export quotas at issue were not measures "relating to" the conservation of
exhaustible natural resources, and were not "made effective in conjunction with" restrictions on
domestic production or consumption. With respect to the "relating to" requirement, the Appellate
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reasoned that compliance by the European Union with the findings of violations under Articles I:1 and
I11:4 of the GATT 1994 and Article 2.1 of the TBT Agreement would remove the basis of the
complainants' non-violation claims of nullification or impairment.

50. In US +COOL (Article 21.5 +Canada and Mexico), the Panel exercised judicial economy
with regard to the non-violation claims under Article XXI1I:1(b) of the GATT 1994 raised by Canada
and Mexico, but nonetheless made alternative and conditional findings under Article XXI11:1(b) in the
event that its findings of violation were overturned on appeal .*

% panel Reports, US +COOL (Article 21.5 +Canada and Mexico), paras. 7.664-7.716.
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= TBT AGREEMENT

1. Article 2: Preparation, Adoption and Application of Technical Regulations by Central
Government Bodies

(@) Article 2.1 (non-discrimination)

52. In US =+ Clove Cigarettes, the Appellate Body upheld the Panel's finding that Section
907(a)(1)(A) was inconsistent with Article 2.1 of the TBT Agreement.”* The Appellate Body began
by interpreting the concept of "like products™ in Article 2.1, disagreeing with the Panel that "like
products” in Article 2.1 of the TBT Agreement should be interpreted based on the regulatory purpose
of the technical regulation at issue. Rather, the Appellate Body considered that the determination of
whether products are "like", within the meaning of Article 2.1 of the TBT Agreement, is a
determination about the competitive relationship between the products, based on an analysis of the
traditional "likeness" criteria considered under Article 111:4 of the GATT 1994, namely, physical
characteristics, end-uses, consumer tastes and habits, and tariff classification. However, based on this
interpretation of the concept of "like products”, the Appellate Body nonetheless agreed with the Panel
that clove cigarettes and menthol cigarettes are "like products" within the meaning of Article 2.1 of
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the information conveyed to consumers through the mandatory labelling requirements for meat sold at
the retail level.

55. In EC xSeal Products, the Panel found that the indigenous communities (IC) and marine
resource management (MRM) exceptions to the EU ban on seal products were inconsistent with
Article 2.1 of the TBT Agreement.” The Panel found that the IC exception had a detrimental impact
on seal products imported from Canada, as it allowed virtually all seal products from Greenland to
enter the EU market, while excluding the vast majority of seal products from Canada; similarly, the
Panel found that the MRM exception had a detrimental impact on seal products from Canada, in that
all of the EU's domestic seal products were eligible under the MRM exception, while virtually all
Canadian seal products were not. The Panel then examined whether the detrimental impact caused by
the IC and MRM exceptions stemmed exclusively from "legitimate regulatory distinctions", by
considering: (1)
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necessary to fulfil the United States' legitimate objectives, and therefore inconsistent with Article
2.2.” The Appellate Body reasoned that the Panel had conducted a flawed analysis and comparison
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appropriate to complete the analysis and resolve this question. The Appellate Body noted in this
regard that drawing the line between processes and production methods that fall within the scope of
the TBT Agreement, and those that do not, raises important systemic issues.

73. In US £COOL (Article 21.5 +Canada and Mexico), the Panel saw no reason to disagree with
the parties that the amended COOL measure was a "technical regulation” within the meaning of
Annex 1.1 to the TBT Agreement.’®

74. Likewise, in
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F. SPS AGREEMENT

1. Avrticle 2: Basic Rights and Obligations
(@) Article 2.2 (necessity and scientific principles)

77. In India *Agricultural Products, the Panel found, in the light of its findings of inconsistency
with Articles 5.1 and 5.2 of the SPS Agreement, that India's avian influenza measures were also
inconsistent with Article 2.2 of the SPS Agreement because they are not based on scientific principles
and are maintained without sufficient scientific evidence.'® The Panel, having found that India's avian
influenza measures are inconsistent with Article 5.6 of the SPS Agreement, found that those measures
were also consequentially inconsistent with Article 2.2 of the SPS Agreement because they were

appli
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3. Article 5;
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H. ANTI-DUMPING AGREEMENT
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(c) Article 2.4 (comparison between export price and normal value)
Q) General

96. In EU =+ Footwear (China), the Panel found that the European Union did not act
inconsistently with Articles 2.1 and 2.4 of the Anti-Dumping Agreement with respect to the analogue
country selection procedure, or in its selection of Brazil as the analogue country in the original
investigation.”*® The Panel found that the European Union did not act inconsistently with Article 2.4
of the Anti-Dumping Agreement with respect to the PCN system used and the adjustment for leather
quality made by the Commission in the original investigation.™”

97. In China xHP-SSST (Japan), the Panel found that China acted inconsistently with Article 2.4
of the Anti-Dumping Agreement by failing to address a request for an adjustment to ensure a fair
comparison between the export price and the normal value for certain products.**®

98. Acrticle 2.4.2 (comparison methods)

99. In US xShrimp and Sawblades, the Panel upheld China's claim concerning the USDOC's use
of zeroing in the calculation of dumping margins for individually examined exporters/producers. The
Panel found that the "zeroing" methodology used by the USDOC in calculating the margins of
dumping in the anti-dumping investigations at issue was inconsistent with Article 2.4.2 of the Anti-
Dumping Agreement.”*® The Panel examined USDOC's calculation of the "separate rate" that was
applied on imports from exporters/produces not selected for individual examination, and found that
USDOC had relied upon dumping margins, calculated with zeroing, in calculating the "separate rate".
However, the Panel considered that Article 2.4.2 of the Anti-Dumping Agreement did not provide the
proper legal basis for a finding of inconsistency with respect to the separate rate.

(d) Acrticle 2.6 (definition of like products)

100. In EU =+ Footwear (China), the Panel found that the European Union did not act
inconsistently with Article 2.6 of the Anti-Dumping Agreement in its determination of the scope of
the product under consideration.'**

2. Avrticle 3: Determination of Injury

@ Avrticle 3.1 (positive evidence / objective examination)

101.  Panels have addressed claims under Article 3.1 of the Anti-Dumping Agreement in a number
of disputes, mostly in conjunction with one or more other paragraphs of Article 3.

(b) Avrticle 3.2 (obligation to consider volume and price effects of imports)

102. In EU xFootwear (China), the Panel rejected China's claim that the European Union acted
inconsistently with Articles 3.1, 3.2, 9.1, and 9.2 of the Anti-Dumping Agreement as a result of
establishing the level of "lesser duty" on imports from China at a rate higher than the rate of "lesser
duty" established for imports from Viet Nam.'*

13 panel Report, EU +Footwear (China), paras. 7.253-7.266.
37 panel Report, EU +Footwear (China), paras. 7.276-7.287.
13 panel Report, China +HP-SSST (Japan), paras. 7.76-7.86.
139 panel Report, US #Shrimp and Sawblades, paras. 7.12-7.32.
140 panel Report, US #Shrimp and Sawblades, paras. 7.33-7.39.
11 panel Report, EU +Footwear (China), paras. 7.308-7.315.
142 panel Report, EU +Footwear (China), paras. 7.920-9-933.
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103.

In China *GOES
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improperly extended its findings of price undercutting in respect of other subject imports to the
domestic like product as a whole, contrary to Articles 3.1 and 3.2 of the Anti-Dumping Agreement.*

(c) Avrticle 3.3 (cumulative assessment of effects of imports)

108. In EU = Footwear (China), the Panel found that the European Union did not act
inconsistently with Article 3.3 of the Anti-Dumping Agreement with respect to its determination to
undertake a cumulative assessment in the original investigation.™

(d) Article 3.4 (relevant injury factors)

109. In EU =+ Footwear (China), the Panel found that China failed to demonstrate that the
European Union violated Article 3.4 of the Anti-Dumping Agreement in its evaluation of all relevant
economic factors and indices having a bearing on the state of the industry in the context of the
original investigation the expiry review.™

110. In China £X-Ray Equipment, the European Union presented a number of different arguments
to support its claim that China acted inconsistently with Articles 3.1 and 3.4 of the Anti-Dumping
Agreement. The Panel found that the European Union had not established that MOFCOM failed to
rely upon positive evidence. However, the Panel concluded that China acted inconsistently with
Avrticles 3.1 and 3.4 because MOFCOM failed to consider all relevant economic factors, in particular,
the "magnitude of the margin of dumping". Furthermore, MOFCOM's examination of the state of the
industry, including the trends in individual injury factors, lacked objectivity and was not always
reasoned and adequate. Finally, the Panel exercised judicial economy regarding whether MOFCOM
acted inconsistently with Article 3.4 by failing to take into account the differences between high-
energy and low-energy scanners.'

111.  In China xHP-SSST (Japan), the Panel rejected a claim that MOFCOM failed to undertake a
segmented analysis, and failed to properly weigh the positive and negative injury factors, when
assessing the impact of subject imports on the domestic industry, contrary to Articles 3.1 and 3.4 of
the Anti-Dumping Agreement.’® However, the Panel did find that MOFCOM failed to properly
evaluate the magnitude of the margin of dumping in considering the impact of subject imports on the
domestic industry, contrary to Articles 3.1 and 3.4 of the Anti-Dumping Agreement."*’

(e) Acrticle 3.5 (causation)

112. In EU = Footwear (China), the Panel found that the European Union did not act
inconsistently with Article 3.5 of the Anti-Dumping Agreement with respect to the causation
determination in the original investigation and the expiry review.™®

113. In China £GOES, the Panel found that China acted inconsistently with Article 3.5 of the
Anti-Dumping Agreement with respect to MOFCOM's causation analysis.™

114.  In China +X-Ray Equipment, the Panel concluded that MOFCOM acted inconsistently with
Avrticles 3.1 and 3.5 of the Anti-Dumping Agreement due to a failure to take into consideration the
differences in the products under consideration in the price effects analysis, and due to a failure to

152 panel Report, China +HP-SSST (Japan), paras. 7.136-7.143.

153 panel Report, EU +Footwear (China), paras. 7.400-7.405.

154 panel Report, EU +Footwear (China), paras. 7.412-7.463.

155 panel Report, China +X-Ray Equipment, paras. 7.141-7.217.

156 panel Report, China +HP-SSST (Japan), paras. 7.152-7.155, 7.166-7.169.
>7 panel Report, China +HP-SSST (Japan), paras. 7.159-7.163.

158 panel Report, EU +Footwear (China), paras. 7.481-7.541.

9 panel Report, China +GOES, paras. 7.617-7.638.
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4. Article 6: Evidence

@ Article 6.1 (evidence from interested parties)

(1) Article 6.1.1 (30-day period to respond to questionnaires)

119. In EU = Footwear (China), the Panel found that the European Union did not act
inconsistently with Article 6.1.1 of the Anti-Dumping Agreement by giving interested parties only 15
days to submit certain information, because the forms at issue were not "questionnaires™ within the
meaning of Article 6.1.1.°°® The Panel rejected China's related claim under Paragraph 15(a)(i) of
China's Accession Protocol.*’

(i) Article 6.1.2 (making evidence available promptly)

120. In EU zFootwear (China), the Panel rejected China's claim that the European Union violated
Article 6.1.2 of the Anti-
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124. In China *X-Ray Equipment, the Panel exercised judicial economy over the European
Union's claims under Article 6.4 of the Anti-Dumping Agreement, having already upheld many of the
EU claims under Articles 6.5.1 and 6.9 of the Anti-Dumping Agreement.*?

125.  In China £HP-SSST (Japan), the Panel rejected a claim made under Article 6.4 of the Anti-
Dumping Agreement made in connection with MOFCOM's disclosure of the essential facts relating to
the determination of the "all others" rates.'”

(d)
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understanding of the substance of the confidential information at issue, and thus were consistent with
Article 6.5.1 of the Anti-Dumping Agreement and Article 12.4.1 of the SCM Agreement. However,
the Panel concluded that the non-confidential summaries of confidential information concerning
certain other injury factors did not permit a reasonable understanding of the substance of the
confidential information at issue, and thus were not consistent with Article 6.5.1 and Article 12.4.1.
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rates in the automobiles investigation.’®® The Panel found that a request for information concerning
the identity, volume and value of exporters of the product is not a sufficiently specific request for
information to justify the determination of a dumping margin on the basis of facts available for
unknown or non-existent exporters.

137.  In US zShrimp Il (Viet Nam), the Panel found that Viet Nam failed to establish that the rate
applied to the Viet Nam-wide entity in certain administrative reviews was inconsistent with Article
6.8 and Annex 11 of the Anti-Dumping Agreement.'®’

138. In China £HP-SSST (Japan), the Panel rejected a claim that China acted inconsistently with
Article 6.8 and Annex 11(3) and 11(6) to the Anti-Dumping Agreement by applying facts available in
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adjustment to export price was made; (ii) the calculations of Smiths' margin of dumping; and (iii) the
facts forming the basis of the decision to apply facts available in relation to the residual duty rate.™

142.  In China zBroiler Products, the Panel upheld several claims by the United States under
Article 6.9 of the Anti-Dumping Agreement and Article 12.8 of the SCM Agreement.'® The United
States argued that MOFCOM was obligated to disclose the essential facts leading up to the calculation
of normal value, export price, and the dumping margins. The United States contended that this
requires an investigating authority to disclose the actual data used and the calculations performed.
The Panel upheld the United States' claims, but did not accept the United States' argument that Article
6.9 required the disclosure of the actual data used and calculations performed (e.g. printouts of
computer programmes used to calculate the dumping margins).

143.  In China #Autos (US), the Panel found that China acted inconsistently with Article 6.9 of the
Anti-Dumping Agreement because MOFCOM failed to disclose essential facts to US respondents
prior to making its final determination in the AD investigation at issue.”®” However, the Panel rejected
a separate US claim that MOFCOM acted inconsistently with the disclosure obligation under Article
6.9 of the Anti-Dumping Agreement and Article 12.8 of the SCM Agreement in connection with the
determination of the residual AD/CVD duty rates at issue.'®

144.  In China £HP-SSST (Japan), the Panel addressed a series of claims, under Article 6.9 of the
Anti-Dumping Agreement, that MOFCOM failed to disclose the "essential facts" in connection with
the methodology used to calculate margins of dumping and the data underlying the determination of
certain dumping margins; import prices, domestic prices, and price comparisons considered by
MOFCOM in its injury determination; and certain essential facts regarding the “all others" rates.'*®

(h) Acrticle 6.10 (individual margin)

145.  In EU tFootwear (China), the Panel found, for the same reasons and as set out in more detail
by the panel in E; EMC /P AMCID 130BDC BT /F211.044141.6210( /F511.04Tf 100191.224720.7
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single, NME-wide entity, and assigns a single rate to these producers/exporters, is "as such"
inconsistent with Articles 6.10 and 9.2 of the Anti-Dumping Agreement.?® In addition, the Panel
found that the United States acted inconsistently with Articles 6.10 and 9.2 as a result of the
application by the USDOC, in certain administrative reviews under the Shrimp anti-dumping order, of
a rebuttable presumption that all companies in Viet Nam belong to a single, Viet Nam-wide entity,
and assignment of a single rate to that entity.”*

5. Article 7: Provisional Measures

@ Article 7.4 (not exceeding four months)

148. In China + HP-SSST (Japan), the Panel found that China's application of provisional
measures for a period exceeding four months was inconsistent with Article 7.4 of the Anti-
Dumping Agreement.?®

6. Avrticle 9: Imposition and Collection of Anti-Dumping Duties

@) Avrticle 9.1 (lesser duty principle)

149. In EU zFootwear (China), the Panel rejected China's claim that the European Union acted

inconsistently with Articles 3.1, 3.2, 9.1, and 9.2 of the Anti-Dumping Agreement as a result of
establishing the level of "lesser duty" on imports from China at a rate higher than the rate of "
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153.  In US #£Shrimp Il (Viet Nam), the Appellate Body upheld the Panel's finding that Viet Nam
failed to establish that Section 129(c)(1) of the URAA precludes implementation, with respect to prior
unliquidated entries, of DSB recommendations and rulings, and therefore that Viet Nam had not
established that Section 129(c)(1) is "as such™ inconsistent with Articles 1, 9.2, 9.3, 11.1 and 18.1 of
the Anti-Dumping Agreement.?*2

(c) Avrticle 9.3 (not to exceed margin established under Article 2)

154. In EU tFootwear (China), the Panel found, for the same reasons and as set out in more detail
by the panel in EC +Fasteners (China), that Article 9(5) of the Basic AD Regulation, which requires
that a country-wide duty be imposed on producers/exporters in investigations involving NMEs unless
they satisfy the conditions for individual treatment in that provision, was inconsistent with Articles
6.10 and 9.2 of the Anti-Dumping Agreement *® Like the panel in EC +Fasteners (China), the Panel
then exercised judicial economy with respect to the related claims under Articles 9.3 and 9.4 of the
Anti-Dumping Agreement.”** In US +Shrimp 1l (Viet Nam), the Panel found that Viet Nam failed to
establish that the simple zeroing methodology as used by the USDOC in administrative reviews is a
measure of general and prospective application which can be challenged "as such", and therefore
found that Viet Nam had not established that the USDOC's simple zeroing methodology in
administrative reviews is inconsistent "as such” with Article 9.3 of the Anti-Dumping Agreement or
Article VI:2 of the GATT 1994.2® However, the Panel found that the United States acted
inconsistently with Article 9.3 of the Anti-Dumping Agreement and Article VI:2 of the GATT 1994
as a result of the USDOC's application of the simple zeroing methodology to calculate the dumping
margi?ls6 of mandatory respondents in certain administrative reviews under the Shrimp anti-dumping
order.

(d) Avrticle 9.4 (rate applied to exporters not examined)

155.  In US +Shrimp Il (Viet Nam), the Panel found that Viet Nam failed to establish the existence
of a measure with respect to the manner in which the USDOC determines the NME-wide entity rate,
in particular concerning the use of facts available, and therefore found that Viet Nam had not
established that the alleged measure is "as such™ inconsistent with Articles 6.8 and 9.4, and Annex II,
of the Anti-Dumping Agreement.?’” The Panel found that the United States acted inconsistently with
Acrticle 9.4 of the Anti-Dumping Agreement as a resul-
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(b) Article 11.3 (expiry/sunset reviews)

157. In EU zxFootwear (China), the Panel rejected China's claims under Article 11.3 of the Anti-



41 Analytical Index Supplement Covering New Developments in WTO Law and Practice

12.2.2 by failing to include in the public notice: (i) the calculations and underlying data for Smiths'
margin of dumping; and (ii) the calculation of the residual duty rate.?”® The Panel also found that
China acted inconsistently with the second sentence of Article 12.2.2 of the Anti-Dumping
Agreement, on the basis that MOFCOM's public notice was deficient in failing to explain why
MOFCOM rejected Smiths' arguments regarding the treatment of domestic sales to affiliated
distributors. However, the Panel found that the European Union failed to establish that China acted
inconsistently with the second sentence of Article 12.2.2 in connection with: (i) Smiths' arguments on
the credibility of certain injury data; and (ii) additional arguments allegedly made by Smiths
concerning MOFCOM's injury and causation analysis.?*

162. In China zBroiler Products, the Panel addressed a series of claims under Articles 12.2 and
12.2.2 of the Anti-Dumping Agreement and Articles 22.3 and 22.5 of the SCM Agreement.*°

163. In China %
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l. SCM AGREEMENT

1.
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source or ownership of the relevant funds (neither owned by nor sourced from the government), SDF
loans were private transfers falling outside the scope of the SCM Agreement. The Panel rejected
India’s claim.**® On appeal, the Appellate Body rejected India's claim that the USDOC's determination
that the SDF Managing Committee provided direct transfers of funds was inconsistent with
Article 1.1(a)(1)(i) of the SCM Agreement.?*

(i) "government revenue otherwise due is foregone™ (Art 1.1(a)(1)(ii))

173.  In US #Large Civil Aircraft (2" complaint), the Appellate Body upheld the Panel’
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(iv)

177.

"entrusts or directs a private body"

In US Countervailing Measures e bo
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2. Avrticle 2: Specificity

182.  In US +Large Civil Aircraft (2" complaint), the Appellate Body found that the allocation of
patent rights under NASA/DOD contracts was not specific within the meaning of Article 2.1(a) of the
SCM Agreement.”* The Appellate Body began its analysis by setting forth its reservations about the
Panel's use of an arguendo approach with respect to the existence of a subsidy under Article 1; it then
upheld the Panel's finding that the allocation of patent rights under contracts and agreements between
NASA/USDOD and Boeing was not explicitly limited to certain enterprises within the meaning of
Article 2.1(a) of the SCM Agreement. Having found that the Panel erred by failing to separately
examine the European Communities' argument that such allocation was de facto specific under Article
2.1(c) of the SCM Agreement, the Appellate Body proceeded to find that it was not. The Appellate
Body also upheld the Panel's finding that a different subsidy, the Washington State B&O tax rate
reduction, was specific within the meaning of Article 2.1(a) of the SCM Agreement.”® The Appellate
Body upheld, albeit for different reasons, the Panel's finding that the subsidies provided by the City of
Wichita through the issuance of Industrial Revenue Bonds subsidies provided to Boeing and Spirit
were specific within the meaning of Article 2.1(c) of the SCM Agreement.?®

183. In US xCarbon Steel (India), the Appellate Body reviewed several findings by the Panel
relating to de facto specificity under Article 2.1(c) of the SCM Agreement.”®” The Appellate Body
upheld the Panel's finding that there was no obligation on the USDOC to establish that only a "limited
number" within the set of "certain enterprises" actually used the subsidy programme. The Appellate
Body rejected India's argument that specificity must be established on the basis of discrimination in
favour of "certain enterprises" against a broader category of other, similarly situated entities. The
Appellate Body also rejected India's argument that, if the inherent characteristics of the subsidized
good limit the possible use of the subsidy to a certain industry, the subsidy will not be specific unless
access to this subsidy is further limited to a subset of this industry.

184. In US zxCountervailing Measures (China), the Appellate Body reviewed several findings by
the Panel relating to de facto specificity under Article 2.1(c) of the SCM Agreement.®® The Appellate
Body agreed with the Panel that it may be permissible for an investigating authority to proceed
directly to a specificity analysis under Article 2.1(c), and that an application of the principles set out
in subparagraphs (a) and (b) is not always required before an analysis can be conducted under
subparagraph (c). The Appellate Body reversed the Panel's finding that China had not established that
the USDOC acted inconsistently with Article 2.1 of the SCM Agreement by failing
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"price effects" of certain tax and other subsidies with respect to the 100-200 seat and 300-400 seat
LCA markets.
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found by MOFCOM not to confer countervailable subsidies in the calculation of the ‘all others'
subsidy rate.”*

193. In China %Broiler Products, the United States claimed that China acted inconsistently with
Article 6.8 of the Anti-Dumping Agreement and 12.7 of the SCM Agreement when it used "facts
available” to determine the anti
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underlying MOFCOM's finding of "low" subject import prices was inconsistent with Article 12.8.7®

The Panel found that China acted inconsistently with Article 12.8 in failing to disclose the essential
facts under consideration in relation to non-subject imports in its causation anaylsis.””® On appeal, the
Appellate Body upheld the Panel's finding that China acted inconsistently with Article 12.8.2%° The
Appellate Body agreed with the Panel that MOFCOM failed to disclose in its preliminary
determination and its final injury disclosure document all the "essential facts" relating to the "low
price" of subject imports on which it relied for its price effects finding. The Appellate Body found that
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determinations of benefit in the countervailing duty investigation concerning: (i) the provision of iron
ore by the NMDC; and (ii) the provision of captive mining rights for iron ore and coal by the GOI.
The Appellate Body found that USDOC's exclusion of the NMDC's export prices in determining a
Tier 1l benchmark was inconsistent with Article 14(d) and the chapeau of Article 14 of the SCM
Agreement; that the USDOC's construction of government prices for iron ore and coal was not
inconsistent with Articles 1.1(b) and 14(d) of the SCM Agreement; and was unable to complete the
analysis of whether USDOC erred in finding that loans provided under the SDF conferred a benefit
within the meaning of Articles 1.1(b) and 14(b) of the SCM Agreement.

202. In US zCountervailing Measures (China), the Appellate Body addressed benefit benchmark
issues under Articles 1.1(b) and 14(d) of the SCM Agreement.”®® The Appellate Body reversed the
Panel's finding upholding the USDOC's rejection of private prices as potential benchmarks in the
investigations at issue on the grounds that such prices were distorted. The Appellate Body reversed
the Panel's finding that China had failed to establish that the USDOC acted inconsistently with
Article 14(d) or Article 1.1(b) of the SCM Agreement by rejecting in-country prices in China as
benefit benchmarks in the OCTG, Solar Panels, Pressure Pipe, and Line Pipe countervailing duty
investigations at issue. The Appellate Body completed the legal analysis and found that the USDOC
acted inconsistently with Article 14(d) and Article 1.1(b) of the SCM Agreement in the OCTG, Solar
Panels, Pressure Pipe, and Line Pipe countervailing duty investigations and, consequently, with
Acrticle 10 and Article 32.1 of the SCM Agreement.

7. Article 15: Determination of Injury
@ General

203. In US zCarbon Steel (India), the Panel examined a claim under Article 15.3 of the SCM
Agreement with respect to a provision of US law requiring, in certain situations, a single injury
assessment for both subsidized imports and dumped imports when there are simultaneous
countervailing and anti-dumping investigations of the same product from different countries.”® The
Panel found that Article 15.3 of the SCM Agreement prohibits the "cross-cumulation™ of the effects of
subsidized imports with the effects of other unfairly traded imports, namely non-subsidized, dumped
imports. The Panel further found that such cross-cumulation was inconsistent with Articles 15.1, 15.2,

15.4 and 15.5 of the SCM Agreement, all of which use the expression "subsidized imports".?®’

(b) Avrticle 15.1 (positive evidence / objective examination)

204.  Panels have addressed claims under Article 15.1 of the SCM Agreement in a number of
disputes, mostly in conjunction with one or more other paragraphs of Article 15.

(c) Avrticle 15.2 (obligation to consider volume and price effects of imports)

205. In China *GOES, the Panel found that China acted inconsistently with Article 15.2 of the
SCM Agreement in relation to MOFCOM's analysis of the price effects of subject imports.?® In
China +GOES, the Appellate Body upheld the Panel's finding that MOFCOM's price effects finding
was inconsistent with Article 15.2.%° Like the Panel, the Appellate Body rejected China's
interpretation that Article 15.2 merely requires an investigating authority to consider the existence of
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imports and these price effects.”® With regard to the Panel's application of the legal standard under

Article 15.2, read together with Article 15.1, the Appellate Body found that the Panel was correct to
conclude that MOFCOM's finding as to the "low price™ of subject imports referred to the existence of
price undercutting, and that MOFCOM relied on this factor to support its finding of significant price
depression and suppression.®**

206.  In China #Broiler Products, the United States claimed that MOFCOM's price effects findings
were inconsistent with Article 3.2 of the Anti-Dumping Agreement and Article 15.2 of the SCM
Agreement because, when performing a comparison of domestic and import prices for purposes of
determining injury, MOFCOM inflated the extent of price undercutting by: (i) comparing prices for
transactions at different levels of trade; and (ii) comparing transactions with a different product mix
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were evaluated by the USITC, even though a separate record of the evaluation of these factors had not
been made.

()] Article 15.5 (causation)

210. In China *GOES, the Panel found that China acted inconsistently with Article 15.5 of the
SCM Agreement with respect to MOFCOM's causation analysis.?®

211.  In China zAutos (US), the Panel found that China acted inconsistently with Articles 3.1 and
3.5 of the Anti-Dumping Agreement and Articles 15.1 and 15.5 of the SCM Agreement as a result of
MOFCOM's causation analysis in the two investigations at issue.?*

8. Article 16: Definition of Domestic Industry

212.  In China zBroiler Products, the United States claimed that MOFCOM improperly defined
the domestic industry for two reasons. First, because MOFCOM did not seek to define the domestic
industry as the "domestic producers as a whole" before settling on those producers representing a
"major proportion™ of total domestic production. Second, because MOFCOM's process for defining
the domestic industry involved a self-selection process whereby those companies that supported the
Petition would be more likely to be included in the domestic industry definition, thus introducing a
"material risk of distortion™ into the injury analysis. The Panel concluded that there was no obligation
in Article 4.1 of the Anti-Dumping Agreement or Article 16.1 of the SCM Agreement to first attempt
to define the "domestic industry” as the domestic producers as a whole before an investigating
authority can define the domestic industry as those producers representing a "major proportion™ of
total domestic production. The Panel also concluded that the United States had not adduced evidence
that MOFCOM's process for defining the domestic industry involved a self-selection process that
introduced a material risk of distortion into the injury analysis. Therefore, the Panel found no
inconsistency with these provisions.*®

213. In China zAutos (US), the Panel rejected the US claim that MOFCOM's domestic industry
definition was distorted, and failed to include producers accounting for a major proportion of total
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11. Article 22: Public Notice and Explanation of Determinations
@ Article 22.3 (of preliminary and final determinations)

219. In China *GOES, the Panel found no violation of Article 22.3 of the SCM Agreement in
connection with regard to MOFCOM's explanation of the findings and conclusions supporting its
determination that the bidding process under the United States Government procurement statutes at
issue did not result in prices that reflected market conditions.*®’ In China +GOES, the Panel also
found that China acted inconsistently with Article 22.3 of the SCM Agreement in relation to the
public notice and explanation of its determination of the "all others" subsidy rate.**®

220. In China Autos (US), the Panel rejected a US claim that MOFCOM acted inconsistently
with its obligations under Articles 12.2 and 12.2.2 of the Anti-Dumping Agreement and Articles 22.3
and 22.5 of the SCM Agreement in connection with the imposition of the residual AD/CVD duty rates
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223.
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J. SAFEGUARDS AGREEMENT

1. Article 2: Conditions
@) Avrticle 2.1 (conditions for safeguards)

225.  In Dominican Republic +Safeguard Measures, the Panel found the following violations of
Article 2.1 of the Agreement on Safeguards: (i) the report published by the competent authorities
failed to provide an explanation of the existence of "unforeseen developments", or of "the effect of the
obligations incurred" under the GATT 1994°"; (ii) the imposition of a safeguard measure on the basis
of a definition of the "domestic industry" that is inconsistent with Article 4.1(c) of the Agreement on
Safeguards®®; (iii) the determination that the product was being imported "in such increased
guantities, in absolute or relative terms", as to cause or threaten to cause serious injury to the domestic
industry®™®; and (iv) the imposition of a safeguard measure on the basis of a determination of the
existence of "serious injury" that is inconsistent with Article 4.1(a) of the Agreement on

Safeguards.*®
(b) Avrticle 2.2 (to be applied irrespective of source)

226. In Dominican Republic # Safeguard Measures, the Panel found that Article 9.1 of the
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by the competent authorities failed to provide an explanation of the existence of "unforeseen
developments”, or of "the effect of the obligations incurred" under the GATT 1994.%° The Panel
rejected the complainants' claim that the Dominican Republic acted inconsistently with Article 4.2(c)
of the Agreement on Safeguards in its determination that the product was being imported "in such
increased quantities, in absolute or relative terms", as to cause or threaten to cause serious injury to
the domestic industry.® Instead, the Panel found that the report of the competent authority contained
a reasoned and adequate explanation of the way in which the relevant factors corroborate the
determination of the existence of an absolute increase in imports of the products in question. In
addition, the Panel found that the Dominican Republic acted inconsistently with Article 4.2(c) by
failing to provide reasoned and adequate explanations with respect to the existence of “serious injury"
to the domestic industry.
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measures.** The Panel found that it was not enough for the Dominican Republic to assert without
any further substantiation that imports from Thailand were de facto excluded from the measure's
application.

7. Article 11: Prohibition and Elimination of Certain Measures

@ Article 11.1(a) (requirement to conform to WTO obligations)

236.  In Dominican Republic +Safeguard Measures, the Panel found that the Dominican Republic
acted inconsistently with Article 11.1(a) as a consequence of other violations of the Agreement
Safeguards.®

(b) Article 11.1(b) (prohibition)

237.  The Panel in China £GOES observed that Article 11(1)(b) of the Safeguards Agreement
prohibits the use of voluntary export restraints, to reinforce its conclusion that voluntary export
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K. GATS

1. Article I: Scope and Definitions
(@) Article 1:2 (modes of supply)

240. In China xElectronic Payment Services, the Panel considered the concept of a "service", in
the context of payment and money transmission services.?** The Panel found that the measures at
issue constituted an “integrated" service.**” The Panel further found that in the absence of a specific
Mode 3 limitation in China's Schedule that restricts the supply of EPS from within China into the
territory of other WTO Members, China's commitment under Mode 3 covered not only the supply of
EPS to clients within China, but also the supply of EPS to clients located in the territory of other
WTO Members.**

2. Article XVI: Market Access

@ Acrticle XVI:1 (obligation to accord treatment provided for in S