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Viewed at a high level of abstraction, there are two major distinctions that one might draw 
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would be better off if problems were handled through negotiation and mediation. “I tried to 
promote the possibility of having mediation” as head of the WTO, he observed, “but it was not 
very popular and people seemed to be critical of me trying to avoid going to dispute-
settlement and they would think that I’m not making use of the DSU.”2 Noting instead that he 
wanted “to create an atmosphere of peace and collegiality,” Mr Supachai also stressed that 
avoiding litigation “saves time, it saves costs, it saves a lot of confrontation.” Members filed 
fewer complaints during Mr Supachai’s time in office (27.3 complaints per year) than they had 
before his time (34.6 per year), but they also filed fewer in the time after his tenure (14.7 per 
year). The declining use of the system during his administration might therefore represent part 
of a long-term trend rather than the result of his efforts to promote alternative approaches.

It is ultimately the members rather than the director-general that determine the frequency 
with which complaints are filed, and here one also finds mixed evidence regarding a decreased 
propensity for disputes on the part of Asian members. Liyu and Gao (2010: 165) stressed the 
importance that Confucian thought places on the avoidance of litigation, which “causes 
irreparable harm to relationships and should be pursued only as a last resort.” This and other 
historical factors have led Chinese judges to “prefer mediation to resolve disputes so as to 
avoid the disharmony of conflict in confrontational litigation.” An anthropologist who studied 
China’s use of the DSU also placed the issue in a cultural context, noting that before Beijing 
could become an active participant in the system, it first had to overcome a tradition in which 
the need to “save face” dissuaded entry into direct legal confrontation. Even if one were to 
dismiss the argument that culture poses a barrier to litigation, it is still necessary to take into 
account a very practical matter: with little domestic expertise in this field, and even less 
experience at the international level, it took years for China to develop the legal talent 
necessary to become a proficient and frequent participant in disputes. Cai (2011: 220) 
chronicled three stages in China’s approach, such that from 2002 to 2003 “the idea that 
prevailed in the Chinese delegation was that disputes had to be settled amicably,” but China 
became more active from 2003 to 2007, and since 2007 China has been a leading participant 
in litigation. In this new environment, China not only engages in disputes of its own, but takes 
part in those involving other countries:

With regard to disputes between Western countries, it is not necessary for China 
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Box 7.1.	 The Advisory Centre on WTO Law

The Advisory Centre on WTO Law (ACWL) provides legal assistance to developing countries in 
dispute settlement cases. This institution was agreed to at the Seattle Ministerial Conference in 
19996 and created in 2001 as an organization independent of the WTO. Its mission is to provide least-
developed countries (LDCs) and other developing countries with the legal capacity they need to 
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the United States would forswear the reciprocity policy, and would henceforth bring its 
complaints to the DSB, but did so only because its partners agreed to approve substantive 
and enforceable agreements on the new issues. That deal was reiterated in the outcome of a 
challenge that the European Union brought in 1998 against the main US reciprocity law. The 
panel report in United States – Sections 301-310 of the Trade Act 1974 agreed with the 
European Union that it is not for individual WTO members to determine whether another 
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The timing and legal targets of WTO dispute settlement proceedings suggest that 
WTO complaints, panel, and appellate proceedings are also used for clarifying 
existing WTO obligations, identifying the need for additional WTO rules, improving 
the bargaining position of countries, or putting pressure on other WTO Members 
to engage in negotiations on additional rules and commitments. 

The choice between these options may not be decided by some universally applicable 
principle, but instead come down to a tactical calculation regarding which one is most likely 
to obtain the desired objective for the potential litigants or negotiators within a specific 
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salmon.8 The national treatment principle means that Brazil cannot apply sales taxes or 
other barriers to French products that are more restrictive than those applied to goods of 
Brazilian firms.9 Complaints will typically further allege that a member’s measures violate 
WTO rules on some other subject covered by GATT 1994 or the many WTO agreements. It 
is common for a complainant to pursue several claims and cite numerous provisions from 
several different agreements when specifying how a partner’s laws or policies are alleged 
to violate their commitments. It is also possible to base a claim on a non-violation complaint, 
in which a member argues that it has been deprived of an expected benefit because of 
another government’s action even if such action is not per se WTO-inconsistent.

In addition to contesting the facts of the case, or the complainant’s interpretation of the 
agreement(s) in question, a respondent will often argue that the measures in question are 
permitted under one or more of the general exceptions. These are provided in GATT Article 
XX or, in the case of services, in its GATS counterpart (Article XIV). The issues that fall within 
the scope of these exceptions include, among others, the following topics:10

■■ 	protection of public morals
■■ 	protection of human, animal or plant life or health
■■ 	products of prison labour
■■ 	protection of national treasures of artistic, historic or archaeological value
■■ 	conservation of exhaustible natural resources
■■ 	intergovernmental commodity agreements 
■■ 	restrictions on exports of domestic materials
■■ 	products in general or local short supply.

Measures that are otherwise illegal under WTO rules can be justified under these 
exceptions, but they do not give an automatic “free pass” for countries to employ whatever 
restrictions they deem to be politically necessary and that they claim are related to one or 
more of these principles. The exceptions are instead limited by the language in the
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principal objectives of that round. The negotiations produced a much stronger system that 
corrected many of the deficiencies of the GATT rules. In the DSU, a single country cannot 
delay or block action, no longer having the power to prevent the appointment of a panel, the 
adoption of a panel report or the granting of permission to retaliate. The process is also 
supposed to be swifter. Under the WTO procedures it should ordinarily take 12 and a half 
months from the time that a country brings a complaint until the adoption of a panel report, or 
15 and a half months if there is an appeal to the new Appellate Body, followed by a reasonable 
period of implementation. In actual practice, cases tend to run somewhat longer than the DSU 
contemplated.

Like other aspects of the transition from GATT to the WTO, the Uruguay Round reforms came 
in stages. One stage was completed with the 1988 Montreal Ministerial Conference, when 
the GATT contracting parties adopted on a provisional basis a series of reforms that had been 
developed within the De la Paix group (see Chapter 3). The most important reform adopted 
then was reverse consensus for the establishment of panels. The contracting parties were not 
yet ready to agree to the application of the same principle to the adoption of panel reports. 
Among the other reforms were specific time-lines for stages of the dispute process, with a 
total time limit of 15 months; shorter time limits for cases involving perishable products; longer 
time limits for some aspects of cases involving developing countries; arbitration as an 
alternative to panels; an expanded list of non-governmental experts for use on panels; legal 
advice for developing countries and the implementation of panel findings was to be reviewed 
within six months (Weston and Delich, 2000). This was an “early harvest” of the low-hanging 
fruit, and left the more difficult issues to be taken up in the second half of the Uruguay Round. 
The most important of these concerned the ability of respondents to block the adoption of 
panel reports; the reformers wanted an end to the abuse of consensus, moving instead to 
automatic adoption. “That’s when the discussions began post-Montreal about the Appellate 
Body,” one Canadian negotiator recalled.11 The key remaining issue was automatic adoption of 
panel reports, and “to get the big guys, particularly the Americans and the Europeans, to sign 
onto this. That’s how people came up with the Appellate Body. It was to ensure adoption of 
panel reports.” 

The Appellate Body

The Appellate Body represents one of the main differences between dispute settlement in 
the WTO versus GATT. It is composed of seven people serving four-year terms (each of which 
may be renewed once), all of whom have reputations for probity and integrity and are among 
the most experienced and trusted members of the trade community. When panel decisions 
are appealed, there are three Appellate Body members assigned by a random process, who 
then have a clear timeline of 90 days in which to render a decision. “That also forces us to be 
on the ball even before an appeal is filed,” according to Appellate Body Member Ujal Bhatia 
(see Biographical Appendix, p. 574), such that “when a report is available all of us, all the 
seven members, are expected to read all panel reports.”12 They consult with the Appellate 
Body membership as a whole before they issue the ruling so as to avoid contradictions and to 
ensure consistency and collegiality. While the Appellate Body technically does not operate 
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under a rule of stare decisis, in actual practice its decisions have formed a consistent body of 
case law. “We are under a system of trade agreements,” to paraphrase something that US 
Supreme Court Justice Charles Evans Hughes said of the Constitution in 1907,13 “but trade 
law is what the AB members say it is.” 

Cases are assigned through randomization and rotation. Article 6 of the Working 
Procedures for Appellate Review provides for selection “on the basis of rotation, while 
taking into account the principles of random selection, unpredictability and opportunity for 
all Members to serve regardless of their national origin.” Said El Naggar (see Biographical 
Appendix, p. 587), who was one of the original Appellate Body members, worked out a 
method by which this random selection would be accomplished. Appellate Body members 
draw numbered chips out of a bag and record the number that is then used to identify them, 
and by which they are assigned to cases according to a mathematical scheme. This method 
ensures that no one knows in advance which cases they will be assigned or which of their 
six colleagues will be named to the same appellate panel. Once an assignment is made the 
only permissible reason for an Appellate Body member not to accept is for reason of a 
conflict of interest; being a citizen of one of the parties to the dispute is no bar to 
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Prohibition of Certain Shrimp and Shrimp Products15 and affirmed in several subsequent 
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budgetary costs of translating and even transporting the documents. Some panellists report 
that the paperwork they receive from the parties is excessive. “At times they play the lawyer’s 
game,” one panellist observed, “so they flood you with all kinds of irrelevant documents.”17 The 
Jara process aims to reduce that flood to manageable proportions, and to make other, 
complementary reforms to the process.

This is an example of how reforms and innovations may create demand for new changes. 
The reform of the DSU spawned an increase in cases; the creation of the Appellate Body 







Dispute settlement	 247

C
H

A
P

T
E

R
 7

The data also show a sharp jump in the number of complaints filed in 2012, almost half of 
them being brought by or against members that acceded since 1995 (especially China). That 
leap was so large as to require a reallocation of resources in the WTO Secretariat to handle 
the higher caseload. At the time of writing, it is far too early to know whether that one year 
represents an anomaly or the start of a new trend. For the time being, we may provisionally 
treat it as part of a longer period in which, on average, the amount of litigation is notably lower 
than it had been in earlier periods. In the statistical survey that follows, the numbers for 2012 
are treated as part of the 2007 to 2012 period, and the data show that filings during those six 
years were, on the whole, below those for either of the previous six-year periods.

At least two reasons may be cited for this decline in litigation. As reviewed below, one is the 
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Table 7.3.	WTO dispute settlement cases by subject matter and respondent, 
1995-2012

1995-2000 2001-2006 2007-2012 Total

Trade-remedy and related 57 (26.0%) 69 (50.3%) 31 (31.6%) 157 (34.6%)
  China – 0 (0.0%) 6 (6.1%) 6 (1.3%)
  European Union 3 (1.4%) 6 (4.4%) 4 (4.1%) 13 (2.9%)
  United States 29 (13.2%) 37 (27.0%) 13 (13.3%) 79 (17.4%)
  Other developed 2 (0.9%) 2 (1.5%) 0 (0.0%) 4 (0.9%)
  Other developing 23 (10.5%) 24 (17.5%) 8 (8.2%) 55 (12.1%)
Non-agricultural goods 64 (29.2%) 29 (21.2%) 29 (39.6%) 122 (26.9%)
  China – 4 (2.9%) 11 (11.2%) 15 (3.3%)
  European Union 10 (4.6%) 8 (5.8%) 5 (5.1%) 23 (5.1%)
  United States 12 (5.5%) 4 (2.9%) 2 (2.0%) 18 (4.0%)
  Other developed 11 (5.0%) 2 (1.5%) 2 (2.0%) 15 (3.3%)
  Other developing 31 (14.2%) 11 (8.0%) 9 (9.2%) 51 (11.2%)
Agricultural goods 58 (26.5%) 37 (27.0%) 26 (26.5%) 121 (26.7%)
  China – 0 (0.0%) 3 (3.1%) 3 (0.7%)
  European Union 18 (8.2%) 12 (8.8%) 6 (6.1%) 36 (7.9%)
  United States 4 (1.8%) 3 (2.2%) 8 (8.2%) 15 (3.3%)
  Other developed 11 (5.0%) 8 (5.8%) 1 (1.0%) 20 (4.4%)
  Other developing 25 (11.4%) 14 (10.2%) 8 (8.2%) 47 (10.4%)
Intellectual property rights 20 (9.1%) 1 (0.7%) 7 (7.1%) 28 (6.2%)
  China – 0 (0.0%) 2 (2.0%) 2 (0.4%)
  European Union 9 (4.1%) 0 (0.0%) 2 (2.0%) 11 (2.4%)
  United States 1 (0.5%) 1 (0.7%) 0 (0.0%) 2 (0.4%)
   Other developed 4 (1.8%) 0 (0.0%) 3 (3.1%) 7 (1.5%)
  Other developing 6(1)-23.1(0)-91.5(.)-99(2)-9TJ
-0.097 T(g)]TJ
i3(er)16( d)0.009 Tc -0.023 Tw 9.555 0 Td
[(8)-29( ()-10.9(8)-67.8(.)0BDC 
-45.912 -1.411 Td
( )Tj
EMC 
1.02 0 Td Tc 0. Td
[8 Tc 0.016 Tw 8.489 0 2-54( 863.1(0)-91.5(.)-81.6(4)-56.2(%))-29.6(7)-
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Table 7.4.	 Frequency with which selected provisions of WTO agreements  
are at issue in dispute settlement cases, 1995-2012

1995-2000 2001-2006 2007-2012 Total

Non-discrimination 

  National treatment (GATT Art. III) 68 (31.1%) 41 (29.9%) 10 (10.2%) 149 (32.8%)

  MFN treatment (GATT Art. I) 59 (26.9%) 36 (26.3%) 24 (24.5%) 119 (26.2%)

  Services: National treatment (GATS Art. XVII) 9 (4.1%) 3 (2.2%) 6 (6.1%) 18 (4.0%)

  Services: MFN treatment (GATS Art. II) 9 (4.1%) 1 (0.7%) 1 (1.0%) 11 (2.4%)

Market access and related

  Quantitative restrictions (GATT Art. XI) 57 (26.0%) 26 (19.0%) 24 (24.5%) 107 (23.6%)

  Schedule of concessions (GATT Art. II) 42 (19.2%) 26 (19.0%) 17 (17.3%) 85 (18.7%)

  Agriculture: Market access (Art. 4) 31 (14.2%) 13 (9.5%) 6 (6.1%) 50 (11.0%)

  Import Licensing: Non-automatic licensing (Art. 3) 22 (10.0%) 5 (3.6%) 4 (4.1%) 31 (6.8%)

  Customs Valuation (GATT Article VII) 9 (4.1%) 3 (2.2%) 5 (5.2%) 17 (3.7%)

  Services: Market access (Art. XVI) 7 (3.2%) 1 (0.7%) 6 (6.1%) 14 (3.1%)

Trade-remedy laws and subsidies

  Anti-dumping and countervailing (GATT Art. VI) 21 (9.6%) 44 (32.1%) 25 (25.5%) 90 (19.8%)

  Anti-dumping: Determination of dumping (Art. 2) 25 (11.4%) 27 (19.7%) 16 (16.3%) 68 (15.0%)

  Anti-dumping: Evidence (Art. 6) 24 (11.0%) 25 (18.2%) 16 (16.3%) 65 (14.3%)

  Anti-dumping: Initiation and investigation (Art. 5) 23 (10.5%) 26 (19.0%) 12 (12.2%) 61 (13.4%)

  Anti-dumping: Determination of injury (Art. 3) 24 (11.0%) 24 (17.5%) 12 (12.2%) 60 (13.2%)

  SCM: Prohibited subsidies (Art. 3) 24 (11.0%) 18 (13.1%) 13 (13.3%) 55 (12.1%)

  Anti-dumping: Imposition and collection (Art. 9) 11 (5.0%) 20 (14.6%) 15 (15.3%) 46 (10.1%)

Other

 � Publication and administration of trade 
regulations (GATT Art. X)

35 (16.0%) 37 (27.0%) 28 (28.6%) 100 (22.0%)

  TBT: Technical regulations (Art. 2) 23 (10.5%) 9 (6.6%) 11 (11.2%) 43 (9.5%)

  SPS Measures: Basic rights and obligations (Art. 2) 17 (7.8%) 12 (8.8%) 10 (10.2%) 39 (8.6%)

  SPS Measures: Assessment of risk (Art. 5) 17 (7.8%) 11 (8.0%) 10 (10.2%) 38 (8.4%)

Source: Tabulated from data at www.wto.org/english/tratop_e/dispu_e/dispu_status_e.htm. 

Notes: Data for the European Union include those cases in which the European Union as a whole acts as well as cases 
involving its member states. The table does not include references to those articles of agreements that concern the 
incorporation of commitments in schedules and agreements, such as WTO Article XVI:4 or Article 3 of the Agreement on 
Agriculture, or those that cover an agreement broadly (e.g. Article 1 of the Anti-Dumping Agreement).

Filings also vary according to the complainant, and here there are some important differences 
in the approaches that the developed and developing countries take. Bown (2009) examined 
cases according to the level of “observability” in the measure that a complainant alleged to be 
WTO-inconsistent, ranging in a four-part spectrum from the most obviously observable 
measures (i.e. anti-dumping and countervailing duty orders) to the least observable (e.g. 
subsidies, other domestic measures, and export restrictions). He found two interesting 
patterns in the data. The first was that the European Union and the United States concentrate 
on the less observable measures, with the bulk of the complaints that they filed from 1995 to 
2008 being directed against those of low or medium observability. This would suggest their 
use of the DSU as a means of defining the scope of countries’ commitments, including the 
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resolution of ambiguities in the “grey zones”. That is one way of using litigation as a follow-up 
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Figure 7.2.	 Measures taken by WTO members under the trade-remedy laws, 
1995-2011 
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Sources: Calculated from WTO data posted at www.wto.org/english/tratop_e/adp_e/AD_MeasuresByRepMem.xls 
(antidumping), www.wto.org/english/tratop_e/scm_e/scm_e.htm (countervailing duties), and www.wto.org/english/
tratop_e/safeg_e/SG-Measures_By_Reporting_Member.xls (safeguards).

The more intriguing and complex question is whether this dual decline suggests causation in 
one direction or the other. That is, do we have fewer complaints in the DSB because the 
number of trade-remedy cases is down, or have trade-remedy cases declined because of 
rulings made in the DSB? Space does not permit an exhaustive review of this question, but the 
descriptive statistics presented below offer a reasonably strong prima facie case that action 
under the safeguard laws has been dampened by the operation of the DSU, and especially for 
the invocation of safeguards by developed countries. In the case of the anti-dumping and 
countervailing duty laws, however, the data seem to imply that it is the use of those laws that 
drives the number of disputes more than the other way around. 

Anti-dumping and countervailing duty laws

The AD law is by far the most utilized of the trade-remedy statutes, both by developed and 

http://www.wto.org/english/tratop_e/safeg_e/SG-Measures_By_Reporting_Member.xls
http://www.wto.org/english/tratop_e/safeg_e/SG-Measures_By_Reporting_Member.xls
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distribution of that action changed significantly, however, with the four developed countries 
imposing 89.8 per cent of the orders in the late GATT period but just 38.7 per cent in the WTO 
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25 of facing the additional cost and uncertainty of having to defend (or rely upon the government 
to defend) their victory in the DSB. This one statistic casts serious doubt on the expectation that 
the new dispute settlement rules may have dampened activity under the AD law.

That observation needs further qualification in the case of the United States, and on two 
grounds. One is that a much higher share of AD orders imposed by the United States get 
challenged. Only 1.4 per cent of the US orders were brought to dispute settlement in the late 
GATT period, but precisely ten times that share have been challenged in the WTO. Second, 
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Table 7.5.	Use of countervailing duties by selected members and related dispute-
settlement cases in WTO, 1995-2011

Cases 
initiated

Orders 
imposed

Leading to 
orders (%)

Challenged  
in WTO

Orders  
challenged (%)

Argentina 3 3 100.0 2 66.7

Australia 13 4 30.8 0 0.0

Brazil 3 2 66.7 2 100.0

Canada 25 17 68.0 0 0.0

Chile 6 2 33.3 0 0.0

China 4 4 100.0 2 50.0

European Union 57 30 52.6 2 6.7

South Africa 13 5 38.5 0 0.0

United States 113 63 55.8 18 28.6

Total 237 130 54.9 26 20.0

Rate per year 14.8 8.1 1.6

Sources: Chad P. Bown “Global Antidumping Database”, available at http://econ.worldbank.org/ttbd/gad/; WTO cases 
tabulated from Chad P. Bown available at http://econ.worldbank.org/ttbd/dsud/. 

Notes: Based on the year in which a formal complaint is lodged. The 1995 starting date is dictated by the availability and 
consistency of data of the major users listed. 

Safeguards

Safeguards are the one form of trade-remedy law that seems to be most affected by the 
Uruguay Round agreements and the DSU. That is true at least for the invocation of this law by 
developed countries, a practice that has nearly disappeared since early in the WTO period. 

http://econ.worldbank.org/ttbd/dsud/
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Table 7.6.	 Use of global safeguard laws by selected members and related dispute 
settlement cases in the WTO, 1995-2012

Cases 
initiated

Safeguards 
imposed

Leading to 
safeguards  

(%)

Challenged  
in WTO

Safeguards 
challenged 

(%)

Quad 21 9 42.9 8 88.9

  United States 10 6 60.0 5 83.3

  European Union 5 3 60.0 3 100.0

  Canada 3 0 0.0 0 —

  Japan 3 0 0.0 0 —

All other 219 105 47.9 12 11.4

  India 28 12 42.9 0 0.0

  Indonesia 18 10 55.6 0 0.0

  Jordan 16 7 43.8 0 0.0

  Turkey 16 13 81.3 1 7.7

  Chile 13 7 53.8 5 71.4

  Czech Republic 9 5 55.6 0 0.0

  Philippines 9 7 77.8 0 0.0

 

http://econ.worldbank.org/WBSITE/EXTERNAL/EXTDEC/EXTRESEARCH/0,,contentMDK:22574935~pagePK:64214825~piPK:64214943~theSitePK:469382,00.html
http://econ.worldbank.org/WBSITE/EXTERNAL/EXTDEC/EXTRESEARCH/0,,contentMDK:22574935~pagePK:64214825~piPK:64214943~theSitePK:469382,00.html
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The composition of dispute settlement panels and the Appellate Body

If it is judges who decide what the law is, we had best know more about who those panellists and 
Appellate Body members are. Panellists are usually selected from a roster that the Secretariat 
maintains but, if the parties cannot agree on the panellists within 20 days, either party may request 
that the director-general appoint them. From 1995 to 2012, there were 245 people serving on 
dispute settlement panels, often doing so for two or more panels. These individuals came from  
61 different countries, many of them supplying just one or two panellists but others contributing as 
many as 12 (Chile), 15 (Switzerland), 16 (Australia) or 20 (both Canada and New Zealand). 

Those contributions do not appear to be random, however, as they are heavily influenced by two 
determinants. One is a simple matter of practicality: because of the need to avoid undue influence, 
panellists never come from countries that are parties to a dispute. The frequency with which a WTO 
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whom the information is available studied law in one of these two major countries in the common 
law tradition. In several cases, this came in later stages of their legal education, however, and thus 
may not have had the same formative impact as their original schooling.

This all begs the question, do these different legal traditions matter? Will a panellist or 
Appellate Body member who comes from a common law legal tradition approach the issues, 
the laws (national and international) and the implications of their rulings in a different manner 
than one from a code law tradition? At least one close observer of the process believed that 
this was the case in the late GATT period. Plank (1987: 81) observed how the differences 
between panellists’ backgrounds could affect their approaches to individual cases and the 
system as a whole:

[T]here are those who are more “expansionist” in their legal interpretation. Looking 
at the general purposes of the specific provisions of the GATT, and the trend in 
GATT case law, they seek to adapt the provisions if necessary to new 
circumstances in the interest of trade creation and elimination of trade-distorting 

Table 7.8.	Nationality of Appellate Body members, 1995-2012

Number Share (%)

Citizens of countries with common law legal systems 12 30.8

  United States 5 12.8

  India 3 7.7

  Australia 2 5.1

  New Zealand 2 5.1

Citizens of countries with pluralist legal systems 5 12.8

  Philippines 3 7.7

  South Africa 2 5.1

Citizens of countries with civil law legal systems 22 56.4

  Japan 5 12.8

  Egypt 4 10.3

  Brazil 2 5.1

  China 2 5.1
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measures. On the other hand, there are those who are more “strict constructionist”, 
carefully weighing the specific wording of the General Agreement. If this is 
ambiguous, they consider that it is not for jurisprudence to take over the job from 
the drafters. 

It might be speculated that panellists who come from civil law countries may be more likely to 
concentrate on the specific terms of the laws and agreements that are in dispute, while those 
who either come from or were educated in common law countries might be more prone to 
supplement or even supplant this aspect of their deliberations by an eye on the precedents 
set in other cases considered by panels and the Appellate Body. Simply stated, a panellist or 
Appellate Body member with a common-law outlook may be more predisposed to consider 
how a given decision might contribute to or detract from the broader goals of the multilateral 
trading system. There is however no hard evidence one might cite to support or refute that 
hypothesis. The deliberations in panels and the Appellate Body are highly confidential, so it is 
not possible to interview jurists in the detail necessary to determine whether those from one 
set of countries appeared to approach cases from a different angle.

There are also several points that argue against the contention that the legal traditions of 
panellists may influence their manner of deliberation and the outcomes of their panels. One is 
that not all panellists are lawyers, meaning that the influence of these distinct traditions may 
not be transmitted to all of the individuals who actually serve. Another point is that the panels 
in the WTO period operate under a different set of rules than did their GATT predecessors, 
such that the observations that Plank made in 1987 may be more in the nature of an historical 
than a contemporary description. “The dispute settlement system of the WTO is a central 
element in providing security and predictability to the multilateral trading system,” according 



D

http://www.acwl.ch/e/documents/agreement_estab_e.pdf
http://www.acwl.ch/e/documents/agreement_estab_e.pdf


264	 The History and Future of the World Trade Organization

20	 Author’s correspondence with Mr Harbinson on 30 January 2013.

21	 The term “appear” is key here, as data are missing on the final disposition of several cases in Chad 
P. Bown’s “China-Specific Safeguards Database” available on the World Bank’s website at http://econ.
worldbank.org/ttbd/csgd/. Other members that initiated investigations under this special safeguard, 
leading either to negative determinations or to results that are missing from the database, include Canada, 
Chinese Taipei, Colombia, Ecuador, the European Union, Peru and Poland. There were altogether 30 such 
investigations initiated from 2001 to 2012.

22	 This statement applies only to those WTO members that are involved in at least some disputes. Another 
general rule is that those members that are never involved as either complainants or respondents tend to 
supply zero panellists.

23	 It is worth noting that John Jackson is one of the Michigan Law School graduates, and that he taught 
trade law there before moving to Georgetown. Several of the graduates of these two law schools who 
went on to distinguished service in the field of trade were students of his.

http://econ.worldbank.org/ttbd/csgd/
http://econ.worldbank.org/ttbd/csgd/
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Appendix 7.1. WTO members’ complaints in dispute settlement 
cases, 1995-2012 

Number of 
members

Number of 
complaints

Complaints per 
member

Common law 25 179 7.2
 

http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=CAN&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=AUS&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=NZL&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=AUS&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=AUS&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=AUS&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=AUS&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=AUS&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=AUS&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=AUS&sense=e
http://en.wikipedia.org/wiki/List_of_national_legal_systems
http://en.wikipedia.org/wiki/List_of_national_legal_systems
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Appendix 7.2. WTO members’ participation in dispute settlement 
cases, 1995-2012 

Complainant Respondent Third party Total

Have been both complainants and respondents

United States 103 119 97 319

European Union and member states 87 98 126 311

  European Union 87 73 126 286

  Individual member states 0 25 0 25

    France 0 4 0 4

    Belgium 0 3 0 3

    Ireland 0 3 0 3

    Netherlands 0 3 0 3

    United Kingdom 0 3 0 3

    Germany 0 2 0 2

    Greece 0 2 0 2

    Spain 0 2 0 2

    Denmark 0 1 0 1

    Portugal 0 1 0 1

    Sweden 0 1 0 1

Japan 17 15 130 162
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http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=CMR&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=TCD&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=GHA&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=GRD&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=NAM&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=NGA&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=NGA&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=SUR&sense=e
http://www.wto.org/english/tratop_e/dispu_e/dispu_maps_e.htm?country_selected=ZWE&sense=e
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