8 Notifications, trade policy reviews and monitoring

Quis custodiet ipsos custodes? [Who watches the watchmen?]

Juvenal
Satire VI, lines 347—348 (c. 100 AD)

Introduction

One of the functions of the WTO is to collect, assess and disseminate information about
members’ trade policies. It does so principally through three mechanisms: the notifications
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Mechanism (TPRM) and the monitoring activities undertaken since 2008 occupy something
of a middle ground between notification (self-surveillance) and dispute settlement, entailing a
more active, investigative role for the Secretariat and implying the possibility that members
with non-conforming measures will be named and shamed. The links between TPRs and the
Dispute Settlement Understanding are nevertheless attenuated by the rule specifying that
the reports produced in this process cannot be cited in disputes.

A second function is to provide more information to and about the trading system.
Notifications, TPR reports and monitoring all add to the sum of facts and analysis available to
negotiators, policy-makers, journalists and scholars. Some types of information are more
useful to certain groups than they are to others. Notifications on such matters as sanitary and
phytosanitary (SPS) measures or changes in a country’s non-preferential rules of origin are
unlikely to be of interest, or even comprehensible, to anyone who is not an expert in those
fields, but TPR and monitoring reports are more accessible to the lay reader. TPR reports are
an especially useful reference work, and have come to be considered required reading for
anyone seeking to familiarize themselves with the trade and other economic policies of a
given country. The monitoring reports may be the most reader-friendly of all, and receive more
press coverage — and thus presumably attract more attention from policy-makers — than the
other instruments.

The third, and most controversial, function that these activities might perform is to influence
policy-making. The aim here would be to go beyond the limited goal of ensuring compliance to
the more ambitious aim of guiding countries into adopting better policies. This is something that
members might be persuaded to do on an autonomous basis, in which they might be urged to
view their commitments as floors rather than ceilings. This is one of those issues that lays bare
the division between lawyers and diplomats on the one hand and economists on the other,
especially in the case of the TPRs. These reports are principally factual accounts and contain
the kinds of information that lawyers and negotiators find useful. The TPRs also engage, to a
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GATT in writing “of the extent and nature of the subsidization, of the estimated effect of the
subsidization on the quantity of the affected product or products imported into or exported from
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Box 8.1. Indicative list of notifiable measures

Taken from WTO, Annex to the Decision on Notification Procedures.

In the Decision on Notification Procedures reached in the Uruguay Round, members agreed “to be
guided, as appropriate, by th[is] annexed list of measures” in fulfilling their notification obligations:

Tariffs (including range and scope of bindings, GSP provisions, rates applied to members of
free-trade areas/customs unions, other preferences)

Tariff quotas and surcharges

Quantitative restrictions, including voluntary export restraints and orderly marketing
arrangements affecting imports

Other non-tariff measures such as licensing and mixing requirements; variable levies

Customs valuation

Rules of origin

Government procurement

Technical barriers

Safeguard actions

Anti-dumping actions

Countervailing actions

Export taxes

Export subsidies, tax exemptions and concessionary export financing

Free-trade zones, including in-bond manufacturing

Export restrictions, including voluntary export restraints and orderly marketing arrangements
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Two examples may be cited to illustrate the decline in members' compliance with notification
requirements and the types of countries with the least complete history of filings. Article 25.1 of
the Agreement on Subsidies and Countervailing Measures requires that members make their
subsidy notifications no later than 30 June of each year. Article 25.6 further provides that
“Members which consider that there are no measures in their territories requiring notification
under paragraph 1 of Article XVI of GATT 1994 and this Agreement shall so inform the
Secretariat in writing.” This requirement thus offers a good test of the overall level of compliance
with notification requirements, insofar as all members are supposed to make a filing each year,
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The origins, purpose and significance of the TPRM cannot be understood without taking note
of the environment in which both it and the Uruguay Round were launched. The decision to
start those negotiations “was taken against a background of large external imbalances in the
major industrial economies, instability in the international monetary system, [and] growing
protectionist pressures,”® as ministers would later observe at the 1988 Montreal Ministerial
Conference. The period between the end of the Tokyo Round in 1979 and the launch of the
Uruguay Round in 1986 was especially difficult, as summed up in Bergsten's “bicycle theory”
of trade liberalization: if the system is not moving forward with new market-opening initiatives,
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natures and did not succumb to the temptations of protectionism. He also appears to have
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This proposal was much less ambitious than what would become the TPRM, limited as it was
to transactional reports that would be prepared by a domestic institution. The only role that
the committee proposed for GATT was the further development of this idea by the Secretariat,
“possibly in the form of a technical handbook available to policy makers and the public” (Ibid.).

The Organisation for Economic Co-operation and Development (OECD) took up a similar idea.
“Member governments should undertake ... as systematic and comprehensive an evaluation
as possible of proposed trade and trade-related measures as well as of existing measures
when the latter are subject to review,” according to a recommendation that the OECD Council
adopted in 1986, using an Indicative Checklist for the Assessment of Measures as the basis
for these evaluations!” It further provided that countries should “respond as positively as
possible to requests for consultations by other Member countries which express concern
about the impact on competition in their markets of measures.” That checklist consisted of
13 questions, ranging from “Is the measure in conformity with the country’s international
obligations and commitments?” to “What could be the expected economic effects of the
measure on other sectors of the economy, in particular, on firms purchasing products from,
and selling products to, the industry in question?”

Yet a third proposal came from the London-based Trade Policy Research Centre, which
commissioned a high-level study group chaired by former GATT Director-General Olivier
Long (1968-1980). This was the first such proposal to draw a link between a review
mechanism and GATT (and by implication its successor), yet did so in only a tentative way.
Explicitly seeking “to minimize objections to placing domestic procedures on the GATT
agenda” and “avoid needlessly arousing political and institutional sensitivities,” it proposed
the establishment within each country of an independent body to prepare annual reports to
their governments on public assistance to industries. More specifically, the reports of such
a domestic body —

should be prepared both on request and on its own initiative and they should cover
all forms of public assistance, including measures under laws on ‘unfair trade’
practices, to all industries. The reports should be made public so that they are a
vehicle for public scrutiny of industry support (Long et al.,, 1989: 51).

The report further provided that this information “would be available to GATT member
countries and could assist them in understanding and evaluating the policies of governments
as presented in international negotiations” (Ibid.: 52).

All three of these proposals provided for systems of review that were voluntary and conducted
at the national level, and all but the Long report proposed scrutiny of specific initiatives (e.g.
individual safeguard cases or draft legislation) rather than conducting assessments of the
totality of the country’s regime. The proposals were also primarily economic in their
orientation, rather than legal or political. If we take them as an accurate barometer of the
intellectual climate of the time, it is all the more remarkable that the FOGS negotiators took
up, and ultimately approved, an approach to reviews that would instead be obligatory,
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conducted by the Secretariat of an international organization and comprehensive, covering
legal and institutional as well as economic issues.

The Uruguay Round FOGS negotiations

As discussed in Chapter 2, one of the agreed aims of the FOGS negotiations was “to enhance the
surveillance in the GATT to enable regular monitoring of trade policies and practices of contracting
parties and their impact on the functioning of the multilateral trading system.” This rather spare
language in the Uruguay Round Ministerial Declaration of 1986 left undefined the meaning of
“surveillance” and “regular monitoring”, not to mention the scope of what constituted “trade
policies and practices”. The declaration provided no further guidance on such key questions as
what form the surveillance would take, which countries might be targeted and on what basis, how
frequently they would be under scrutiny, what would be the scope of issues subject to investigation,
what the roles of the other contracting parties and the Secretariat would be in the exercise,
whether information would be gathered solely in Geneva or through visits to the countries, how the
information developed in the course of this surveillance would relate to the dispute settlement
procedures, where the review itself would take place (e.g. in Geneva or in the capital city of the
country being reviewed), whether the facts that were unveiled and the conclusions that were
reached would be made public and so forth. It thus fell to the FOGS negotiators to put a great deal
of flesh on the rather bare bones they received from the ministers.

The most important question at the start of the negotiations concerned whether the form of
surveillance would be the “hard” type favoured by Japan and the United States or the “soft”
form that the European Community preferred. The first of these positions was based on
“surveillance as a mechanism for applying pressure on countries to comply with their GATT
obligations and as something that contracting parties should submit to individually” as
opposed to the EC notion that “surveillance is really about ... transparency and increasing
understanding among trading partners of each other’s trade policy environment.”® Yet a third
view, as espoused by developing countries such as India and Jamaica, was that additional
surveillance was not needed if the real problem lay with the major trading nations, and “there
was not much point in tinkering with the surveillance system if the requisite political will to
make the system work was absent.”®® That last argument made little headway, as there was a
general acceptance among those same, major trading nations that some form of enhanced
surveillance was needed in order to promote greater compliance. The final result of the
negotiations leaned more towards the soft than the hard form of surveillance, being explicitly
dissociated from dispute settlement procedures and taking the form of broad reviews rather
than search-and-destroy missions that sought to unearth specific examples of gross
non-compliance.
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The main points of debate then focused not on whether surveillance was needed but on how it
should be done. What roles should be assigned in these reviews to the countries that were under
scrutiny, the other contracting parties and the Secretariat? Which of these parties would take the
lead in the process? The proposals seemed to draw upon existing precedents in other GATT
activities. One would be to base reviews principally upon the individual country’s reporting on its
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Drawing on the ideas presented thus far in the FOGS meetings, Mr Katz's draft provided for
reviews of all contracting parties through self-reporting by the countries in an agreed format,
and reviews that “might last three or four days” that would focus “on a paper by the secretariat
taking into account the information supplied by governments.” This review “would be carried
out by a body composed of a small number of government representatives with experience in
trade policy questions,” and the actual review — as opposed to the research for the paper that
would form the basis of the review — would be conducted “in capitals, to the extent feasible.”
The proposal then specified that the review body would —

draw up a report on each review which would summarize the questions raised, the
answers given and any other points made, and would propose conclusions. It
would be forwarded to a supervisory body — the GATT Council or a new body such
as a Trade Policy Committee — which would provide an opportunity for all
contracting parties to make statements, and would adopt the report. The reports
would be made public.?®

The FOGS negotiations focused on several of these points over the ensuing year, with parallel
discussions taking place within the GATT Secretariat. The lines separating the negotiations
between contracting parties and the deliberations within the Secretariat were rather blurry, with
Director-General Arthur Dunkel taking a close interest in the matter. Among the more important
points of contention concerned the role of the Secretariat in the reviews, a subject that came up in
internal meetings that the director-general held on 16 July and 1 October 1987. Mr Dunkel noted
with approval in the latter meeting that the Katz proposals “in many ways marrie[d] with the views
already developed by the secretariat” but also observed that “in one or two respects they
presented major differences.”?® Other staff present at the meeting suggested that because Mr
Katz had not yet circulated the draft there was still time for discussing with him “the possibility of
amending some of the proposals in it."2” That may have included the question of how active the
role of the Secretariat would be in reviews. Despite the reluctance that some countries expressed,
the Secretariat appears to have been advocating a role for itself from the start. Whereas in Mr
Katz's draft the Secretariat would be limited to “prepar[ing] a draft of appropriate questions for the
review body,”?8 the internal note instead suggested that “reports by governments would form one
basic input for fuller reports which would be prepared by the secretariat.” Taking this approach
“would have substantial staffing and budgetary implications for the secretariat” (Ibid.; 2).

Over the course of the next several months, the FOGS negotiators moved progressively
towards a system that gave more investigative authority to the Secretariat and relied less on
the initiative of the member governments. That progression was only hinted at in the October
discussions, where one view “was that the Secretariat should merely be a postbox for
information supplied by governments” but “[o]thers were willing to concede a more
substantive role to the Secretariat.”?® The proposed level of Secretariat activism rose in
subsequent versions of the discussion draft. The 7 January 1988 text still provided that the
reviews would be conducted by governmental representatives, but specified that the
“information reported by contracting parties” would be “supplemented by a factual background
paper by the Secretariat.”®® By the time of the second revision the next month, the text
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cycle by which contracting parties would come up for review. Both of these topics were
addressed by a six-page internal memorandum prepared for Mr Dunkel on the same day that
Mr Katz issued the first version of the chairman’s discussion draft. In one point that remained
in place from that day forward, in broad principle if not in the specifics, this note of 6 October
1987 proposed a three-tier cycle in which the frequency of reviews would be determined by
the size of the member. The 1987 proposal would cover the seven to ten largest countries
every 18 to 24 months, and an undefined middle group would be reviewed every three to four
years, but for the rest of the countries — which the paper referred to as “the marginals” —
examinations “would be rare.”®® As finally agreed to in Article C(ii) of the TPRM agreement,
the four largest trading entities (measured by their share of world trade in a recent
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[ was in my robe at ten o'clock in the evening and | was called down to the front
desk and went down in flip-flops. Two soldiers were waiting for me at the door of
the lift. | stepped out of the lift and these soldiers took me by the arm and said,
“Come with us.” They took me to a car and there was the president, and he said,
“Explain to me what the TPRis.” And | did. Thereafter we got all the information we
needed for the Secretariat's report.3°

The relationship between the TPRM and the Dispute Settlement Understanding (DSU) is
complex and delicate. The results of these reviews can help to identify areas where a country’s
laws and policies may need to be brought into compliance, but is (according to TPRM Article
A) explicitly “not ... intended to serve as a basis for the enforcement of specific obligations
under the Agreements or for dispute settlement procedures, or to impose new policy
commitments on Members.” This is a point that Secretariat staff frequently stress when on
missions to members, assuring officials that nothing cited in a TPR can, by itself, form the
basis of a complaint under the Dispute Settlement Understanding. This is not to say that when
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The quantity and quality of reports
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period that precluded adequate examination of the reports. Mr Boonekamp worked with
members to set and keep to a strict timetable for the preparation and completion of each TPR
and the annual programme as a whole, with the TPRB meetings spread out more evenly
across the year. The emphasis on improving quality also meant that, for a short time, quantity
would be sacrificed. In 1999, there were just 12 TPRs prepared, down from 16 the year before.
One way that resources were deployed better was through the preparation of TPRs in which
more than one country in a regional group was covered. This was first done in 1998 and has
been the way that one or two reports have been done in most years thereafter. The WTO also
expanded the staffing of the TPR Division and, with support from the Dutch and the German
governments, established a Sfr 500,000 annual fund that allowed Mr Boonekamp to bring in
consultants and eventually increase the number of TPRs. That fund also allowed the division
to adopt what became the standard practice of conducting two in-country missions for most
reviews of developing countries, the first mission being devoted to an introduction to the
TPRM process and the initial research and the main business of the second being a review of
the Secretariat’s initial draft and the filling-in of blanks.

Assessments of the Trade Policy Review Mechanism

The TPRM offers an example of the watchers being watched, to return to Juvenal’'s famous
turn of phrase. It has been under scrutiny from the start, with both the WTO members and
academic critics offering their views. Several of the issues that were controversial in the
negotiation of the TPRM remain so in critiques of the programme. The agreement itself
provides for periodic appraisals of the TPRM, four of which have been conducted to date.
They have resulted in a number of procedural changes, subsequently incorporated in revised
Rules of Procedure for Meetings of the TPRB. As Laird and Valdes (2012: 10725-10738)
summarized the reforms proposed in these reviews:

They called for, among other things: priority to be given to reviewing all members
at least once as soon as possible; improvements in the focus and readability of
reports; greater use of grouped reviews; the reports by the Secretariat and the
member under review to be distributed, and advance questions to be sent to the
member under review, five and two weeks, respectively, before a review meeting;
the member under review to provide written answers at the start of the first
session; and the Secretariat reports to highlight the changes to policies and
measures during the period under review. The appraisals also concluded that
steps should be taken to make the review meetings more interactive.

The fifth appraisal of the TPRM is to be prepared in 2013 for the Bali Ministerial Conference.
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The reviews of the TPRM in the scholarly community, especially among economists, range
from the constructively critical (Keesing, 1998; Francgois, 1999; and Grammling, 2009) to the
scathing (Stoeckel and Fisher, 2008). What is at issue in these reviews is not so much the way
that the Secretariat executes the TPRs as it is the underlying purpose of the exercise as
approved by the members. Comparing the TPRM with the review processes of other






NOTIFICATIONS, TRADE POLICY REVIEWS AND MONITORING 293

The outbreak of the financial crisis in September 2008 set off alarms in the trade community.
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These measures, along with reports of additional administrative obstacles being
applied to imports, are creating “sand in the gears” of international trade that may
retard the global recovery. The fiscal and financial packages introduced to tackle
the crisis clearly favour the restoration of trade growth globally, but some of them
contain elements that favour domestic goods and services at the expenses of
imports. It is urgent that governments start planning a coordinated exit strategy
that will eliminate these elements as soon as possible

Although issued as a joint report of the three institutions, the report followed essentially the
same format as the second and third monitoring reports that the WTO had issued.>® These
included current economic data, illustrative lists of measures that countries had adopted to
facilitate or restrict trade, tables on specific initiatives such as anti-dumping cases, and
detailed annexes on specific actions taken by countries. The three institutions continued
thereafter to produce these reports on a joint basis, but at the crisis itself abated the pace
decelerated. The reports remained on a quarterly basis from September 2009 to June 2010,
but beginning with the November 2010 report they have instead been issued twice
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TPR reports are too infrequent to have much of an effect in a crisis atmosphere, being at most
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18 GATT Secretariat note on the second FOGS meeting (30 June 1987), p. 1. The EC concerns over the
TPRM were also motivated by an interest in ensuring that the GATT reviews “be clearly focused on trade
policies and practices and on their impact on the functioning of the GATT system” insofar as anything
beyond that “would raise problems, for example of Commission/Member State competence.” Paraphrasing
of comments made by EC Ambassador Paul Tran at the 29 September 1987 FOGS meeting, in a GATT
Secretariat note (6 October 1987), pp. 1-2. The EC position was also complicated in later discussions by
the insistence of Japan that individual EC member states’ policies must be examined in the reviews.

19 Ibid.

20 See Communication from Australia, GATT document MTN.GNG/NG14/W/1, 3 April 1987.

21 See Communication from Switzerland, GATT document MTN.GNG/NG14/W/7, 18 June 1987.

22 See Communication from Japan, GATT document MTN.GNG/NG14/W/8, 23 June 1987.

23 See Communication from the United States, GATT document MTN.GNG/NG14/W/9, 23 June 1987.

24 See “Foggy Outlook for FOGS?”, SUNS, 10 November 1987, at www.sunsonline.org/trade/process/
during/urugt(r)-1os/
during/uru


http://www.sunsonline.org/trade/process/during/uruguay/fogs/11100087.htm
http://www.sunsonline.org/trade/process/during/uruguay/fogs/11100087.htm
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40 Bown's critique focused on the potential utility of the TPR in uncovering WTO-inconsistent measures
that might then be brought into line by way of dispute settlement cases. He proposed instead that an
outside body, which he called the Institute for Assessing WTO Commitments, be established to perform
this role. Its role would be to monitor WTO compliance actively and to assist developing countries to be
more effective litigators. The focus would “be on institutionalizing much of the prelitigation provision of
economic, legal, and political support about potential cases,” he proposed (Bown, 2009: 230), in order
“to help remedy the market failure by generating information on potential cases to pursue that the private
sector does not provide.”

41 Hong Kong was not yet reunited with China at this time.

42 Mongolia and Tonga had been scheduled for 2013 but, in view of the difficulty of scheduling TPRB
meetings in December 2013, those meetings were postponed to early 2014.

43 The database is available online at http://data.worldbank.org/data-catalog/temporary-trade-barriers-
database.

44 The Global Trade Alert is another monitoring programme that emerged in the immediate aftermath of the
financial crisis and the G20 standstill pledge. This database is an initiative of the Centre for Economic
Policy Research and is funded by the World Bank and donors in Canada, Germany and the United
Kingdom. It allows users to search measures by the implementing jurisdiction, the affected jurisdictions,
sectors involved, type of measure, among others, and is accessible at www.globaltradealert.org.

45 See Declaration: Summit on Financial Markets and the World Economy, 15 November 2008, pp. 4-5.

46 Report by the Chairman of the Trade Negotiations Committee, posted at www.wto.org/english/news_e/
news08_e/tnc_chair_report_oct08_e.htm.

47 Comments posted at www.wto.org/english/news_e/news09_e/tpr_09feb09_e.htm.
48 See London Summit: Leaders’ Statement, 2 April 2009, p. 7.
49 See OECD/UNCTAD/WTO, Report on G20 Trade and Investment Measures, 14 September 2009, preface.

50 The first of the reports had a different format and was never made public. The second and all subsequent
reports are posted at www.wto.org/english/news_e/archive_e/trdev_arc_e.htm.
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