10 WTO negotiations conducted outside
the Doha Round

We should explore what new type of trade negotiating round is best suited to the
new economy. We should explore whether there is a way to tear down barriers
without waiting for every issue in every sector to be resolved before any issue in
any sector is resolved. We should do this in a way that is fair and balanced, that
takes into account the needs of nations large and small, rich and poor. But | am
confident we can go about the task of negotiating trade agreements in a way that
is faster and better than today.

President Bill Clinton
Speech to the World Trade Organization (18 May 1998)

Introduction

Rounds are a more controversial topic in the WTO period than they were in the GATT period.
The eight that were conducted from the first Geneva Round in 1947 through the Uruguay
Round of 1986 to 1994 provided the venues in which the great majority of all multilateral
bargains were reached in the GATT system. That is true even for many of the accession
negotiations, for while those talks were technically held outside the scope of a round, they
often dovetailed with the larger initiative; acceding countries were permitted to engage in the
multilateral negotiations, and the terms of their own accessions were often finalized as the
end of a round. In the WTO period, by contrast, rounds have come under challenge in two
ways. One is through the successes achieved outside of this structure, especially in the
sectoral and other deals reached in the period that fell between the end of the Uruguay
Round and the launch of the Doha Round. The other is through the apparent (though not
definitive) failure of that latter round.

When President Bill Clinton addressed the WTO at the Second Ministerial Conference
in 1998, he proposed that members explore alternatives to multi-year, multi-issue rounds
as the principal model for multilateral trade negotiations. His somewhat oblique criticism
of the single undertaking was soon forgotten by most other members, as just one year
later his own country hosted a ministerial conference that aimed to launch what might
have been called the Clinton Round. The Seattle Ministerial Conference was instead a
disaster, due in part to the president’s own divisive comments on the issue of trade and
labour rights (see Chapter 11), but that did not deter WTO members from trying again.
They succeeded two years later at the Doha Ministerial Conference, launching a round that
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was (according to the ministerial declaration) supposed to be concluded by 1 January 2005.
At the time of writing, it has gone on for a dozen years and has as yet no end in sight.
Several of the participants in the Doha conference have since come to see their
accomplishment in launching the round as a tactical success but a strategic failure. In
retrospect, the multilateral trading system might be better off if its members gave greater
heed to what Mr Clinton told them about rounds in 1998 than what he said to the press
about labour in 1999.

The WTO has nevertheless managed to conduct some negotiations outside the structure of
the Doha Round. These variously include talks that have taken place before the launch of
the round, or concurrently with but apart from the round, or in negotiations that were
originally part of the round but for which some of the members propose the conclusion of
agreements outside the scope of the single undertaking. These various extra-round
negotiations might best be seen in relationship to the Uruguay Round, the components of
which achieved differing levels of success and completion. While some of the issues taken
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Table 10.1. Post-Uruguay Round negotiations in the WTO

Category
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trade-distortive effects” of subsidies in services, noting that the “negotiations shall also
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used this authority to implement the ITA, a pharmaceutical agreement, the Tariff Initiative on
Distilled Spirits with the European Union and the US—Japan Agreement on Distilled Spirits.

GATS protocols

Negotiations over services are the most significant constant in the WTO period, having been
under way on a more or less continuous basis since the immediate aftermath of the Uruguay
Round and the entry into force of GATS. These negotiations can be roughly divided into three
phases, starting with negotiations over sectoral protocols and other matters that took place in
the period of the built-in agenda, followed by the GATS 2000 negotiations that were
eventually folded into the Doha Round, and then yet a new turn in 2012 and 2013, when
several members began negotiations over a proposed plurilateral agreement outside of the
Doha Round. Those third negotiations, which aim to produce an International Services
Agreement, are not covered here as they remain at the time of writing in an early stage of
development.® It is not even certain whether they will be formally conducted inside or outside
the WTO. The discussion that follows thus focuses on the first of these phases, with the
GATS 2000/Doha Round services negotiations taken up in Chapter 12.

GATS was arguably both the most significant expansion in the scope of the trading system to
emerge from the Uruguay Round as well as the least complete agreement to be produced by
those negotiations. Its principal accomplishments were to affirm that trade in services is as
much a part of the multilateral trading system as is trade in goods, to establish the basic
architecture by which countries may make binding commitments in this area and to
incorporate the first set of scheduled commitments from countries. Those achievements must
be balanced against three areas in which the negotiations fell short. One was in the failure to
complete negotiations on GATS rules regarding subsidies, safeguards, government
procurement and domestic regulation.® Provisions in GATS call for further negotiations on
each of these issues, some of which set deadlines (none of which were met) and others of
which did not; these are listed in Appendix 10.1. Second, the Uruguay Round negotiators
failed to complete the talks they had begun on the financial, telecommunications and maritime
transportation sectors, as well as on the movement of natural persons, approving instead four
decisions calling for the completion of each of these negotiations. The incomplete nature
of the GATS negotiations is demonstrated by the fact that these various decisions and
GATS articles providing for further negotiations account for ten of the 27 items listed in
Appendix 10.1.

The third area in which the GATS negotiators came up short is in the actual liberalization of
services sectors. Despite the fact that all WTO members scheduled GATS commitments, the great
majority of the items in these schedules consisted either of binding their measures at the applied
level or including “water” in their schedules that would allow them to impose more restrictive
measures in some future regulatory initiative or contingency. In their quantitative comparison of
GATS schedules, Doha Round offers, and applied measures Gootiiz and Mattoo (2009) showed
that on average the GATS commitments countries made in the Uruguay Round and in the period of
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the built-in agenda were 2.3 times more restrictive than the actual policies in place at that time.
Nor was this a uniquely Uruguay Round phenomenon. Their analysis shows that the offers that
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Agreement on Trade in Services. The Second Protocol, and the commitments annexed to it,
were adopted 21 July 1995 and entered into force on 1 September 1996.

Negotiations then reopened in April 1997. These led to a new and improved set of
commitments in financial services that December in the Fifth Protocol to the GATS, so
numbered because two other protocols had been produced in the meantime. It had annexed a
total of 56 schedules of commitments, representing 70 members® and 16 lists of MFN
exemptions (or amendments)®* Members adopted this protocol on 14 November 1997, which
was open for ratification and acceptance until the end of January 1999. Fifty-two members
accepted the protocol by the due date, and put it into force on 1 March 1999. The total
number of WTO members with commitments in financial services rose to 104. India, Thailand
and the United States' withdrew their broad MFN exemptions based on reciprocity, and a few
members submitted limited MFN exemptions or maintained existing broad MFN exemptions.

The actual results of these negotiations were limited. “[Flew developing countries made
sweeping commitments to market access and national treatment in the 1997 FSA
negotiation,” summarized Dobson (2007: 308). “Latin American and Asian economies were
among the most reluctant to open their insurance and core banking sectors, with Eastern
Europeans and Africans ahead of them in their commitments.” Several countries used the
opportunity to let their commitments catch up to liberalization that they had achieved
autonomously in the few years that passed since the round, notably in Eastern Europe:

Several (like the Czech Republic, Slovak Republic and Slovenia) gave up the
possibility of discretionary licensing in banking based on economic needs, while
others (like the Czech Republic in air transport insurance) eliminated monopolies
in certain areas of insurance. Several countries (like Bulgaria in insurance)
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Kong, China), and others have long coasts (Canada, the Republic of Korea, Mexico and
Norway) or a particular interest in shipping (Panama). Their number also includes Switzerland,
a landlocked country that is nonetheless the headquarters for large shipping countries. The
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Services on 3 March 2003 (WTO document TN/S/W/11)% It called for meaningful
liberalization and a broad coverage of this sector in the negotiations and in the WTO/GATS
framework. After the Hong Kong Ministerial Conference in 2005, the demandeurs
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The US Administration was initially reluctant about the proposal because it did
not want to antagonize the European Union after it had refused to join a sectoral
initiative on electronics only a few years earlier. Industry successfully lobbied,
and by the beginning of April 1995, the US Trade Representative, Mr Mickey
Kantor, announced that the Clinton Administration would pursue the negotiation
of an information technology agreement. By 1995, both the governments of
Canada and the US firmly supported the idea of negotiating an ITA. However,
the initiative was initially resisted by the European Union and Japan, which
considered that the results of the Uruguay Round were “big enough to digest”
(WTO, 2012: 11).

European reluctance was overcome by year’'s end, with the European Community and the
United States formally endorsing the initiative at a summit on 3 December 1995 between
President Jacques Santer of the European Commission, Spanish Prime Minister Felipe
Gonzéalez and US President Bill Clinton.

There then followed a shifting series of negotiations that were at least partly within the WTO,
with the negotiating parties treating the December 1996 Singapore Ministerial Conference
as an action-forcing event that provided them with a useful deadline. Talks also took place in
various bilateral, trilateral and other configurations. Among the sticking points that negotiators
had to deal with were the scope of product coverage, the question of whether the agreement
would go beyond tariffs to cover non-tariff barriers and the relationship between the proposed
agreement and a US—Japanese semiconductor agreement that was due to expire in
mid-1996.

Even while the negotiators for the Quad (Canada, the European Union, Japan and the United
States) debated principles and haggled over product lists, they also agreed that the
negotiations needed to include a broader range of countries if they were to achieve the
needed level of “critical mass”. This could best be done, they decided, by bringing the initiative
to the Asia-Pacific Economic Cooperation (APEC) forum. APEC had the virtue of including
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members accounting for 90 per cent of world trade in information technology products by
1 April 1997; the original signatories’ coverage was only 83 per cent. The ministerial
declaration laid out modalities for the final stages of the negotiations and a timetable to
achieve them. In the next several months, they worked both to resolve the final questions of
product coverage and to bring the requisite number of other parties on board. It was clear by
March 1997 that a sufficiently large number of additional countries had signed on, and the
participants then commenced a schedule of phased duty reductions on an MFN basis. As
shown in Table 10.2, the original signatories included 23 developed countries (most of them
EC members) and six developing economies. In later years, another 14 developed countries
signed on (primarily as a consequence of accessions to the European Union), as did 32 more
developing and transitional economies.

The average bound tariff rates that developed countries imposed on ITA products prior to
this agreement were 4.9 per cent. Some developing-country signatories started from much
more substantial bindings, notably Turkey (24.9 per cent), Thailand (30.9 per cent), and
India (66.4 per cent). Applied tariffs were generally lower, but for several of the developing
countries they were still above 20 per cent to 30 per cent before the ITA One study found
that from 1996 to 2008, total ITA products trade (imports and exports) expanded by 101
per cent annually, rising from US$ 1.2 trillion to US$ 4.0 trillion; during that same period,
global trade in all manufactures increased at 71 per cent (US International Trade
Commission, 2010: 9). It is nonetheless difficult to determine what share of the above-
average rate of growth might be attributable to trade liberalization and what share might
simply represent increased demand.

Table 10.2. Signatories to the Information Technology Agreement

Developed
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In a related area, WTO members also approved a “standstill” commitment in order to keep open
electronic commerce. One of the few substantive accomplishments of the Geneva Ministerial
Conference in 1998 was the adoption of a Declaration on Global Electronic Commerce?° providing
for “a comprehensive work programme to examine all trade-related issues relating to global
electronic commerce” and also “declar[ing] that Members will continue their current practice of not
imposing customs duties on electronic transmissions.” In Paragraph 34 of the Doha declaration
ministers agreed to “maintain their current practice of not imposing customs duties on electronic
transmissions until the Fifth Session,” and “to continue the Work Programme on Electronic
Commerce” while also instructing the General Council “to consider the most appropriate
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Round agreements per se as the single undertaking in those negotiations had also required
developing countries to adopt some agreements from the Tokyo Round. They were thus
retroactively subject to rules that they had no hand in writing, and that therefore were not
crafted in ways that addressed the special needs of developing countries. These burdens of
one round upon another made implementation of their obligations difficult, and required some
combination of technical assistance or revision of the requirements. While policy-makers in
developing countries presented these as legitimate concerns that required urgent attention,
their counterparts in some developed countries saw the demands on implementation as a
disingenuous effort to prevent further liberalization in a new round, or even to undo what had
been achieved in the last one. Some of them interpreted “implementation” to mean “revision”.

When ministers met at the Geneva Ministerial Conference in 1998, they agreed that
implementation must be an important part of future work at the WTO, taking note of “the
problems encountered in implementation and the consequent impact on the trade and
development prospects of Members.” In Paragraph 8 of the Ministerial Declaration they
committed to “pursue our evaluation of the implementation of individual agreements and the
realization of their objectives” when they met the next year in Seattle, while also reaffirming —
as developed members insisted — their “commitment to respect the existing schedules for
reviews, negotiations and other work to which we have already agreed.”

Prior to the Seattle Ministerial Conference, a group of developing countries presented the
General Council a list of some 150 elements for consideration on the implementation agenda.
The eight pages of elements included issues to be decided before Seattle, as well as issues
to be agreed within one year of the conference. The general mayhem at Seattle prevented
further progress on this initiative, but in Geneva ambassadors revived the discussions on
implementation. On 8 May 2000, the General Council created the Implementation Review
Mechanism (IRM), including special sessions of the General Council meeting exclusively on
this question. Following special sessions of the IRM in June, July and October, the General
Council adopted a decision on implementation measures on 15 December 2000.2* Its main
features may be paraphrased as follows:

Members were to ensure that their tariff-rate quota regimes are administered in a
transparent, equitable and non-discriminatory manner;

The Committee on Agriculture was to examine possible means of improving the
effectiveness of the implementation of the Decision on Measures Concerning the Possible
Negative Effects of the Reform Programme on Least-Developed and Net Food-Importing
Developing Countries;

The relevant international standard-setting organizations were urged to ensure the
participation of members at different levels of development and from all geographic
regions, throughout all phases of standard development;

The Customs Valuation Committee was encouraged to continue its examination and
approval of requests from Members for extension of the five-year delay period of the
Agreement on the Implementation of Article VIl of GATT 1994;
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Members were to expedite the remaining work on the harmonization of non-preferential
rules of origin;

The Director-General was asked to take appropriate steps to include Honduras in Annex
VII(b) to the Agreement on Subsidies and Countervailing Measures;

The Committee on Subsidies and Countervailing Measures to examine all issues relating
to Articles 275 and 27.6 of the SCM Agreement (i.e. those provisions relating to the
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The political economy of pharmaceutical patents
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issue, they are more likely to call for increased levels of government-funded research than to
incentivize pharmaceutical companies through the strict enforcement of patents.

These differing interests are represented within the WTO by member states that fall into
three principal groups. One consists of those industrialized countries with leading-edge
pharmaceutical industries that rely on strict enforcement of patents to retain and profit from
that edge. The United States is the most active member in this group, which also includes
Japan, some EU member states and Switzerland. Where those countries tend to represent
producer interests, developing countries in Africa and elsewhere represent consumer
interests. Health care is very expensive in poor countries that have high rates of infection for
diseases such as HIV/AIDS and tuberculosis, and the strict enforcement of pharmaceutical
patents has heavy consequences for public health and government budgets. Yet a third group
consists of those developing countries that have the technological capacity to produce
generic versions of pharmaceuticals, especially Brazil, China and India. A relaxation of the
rules affecting pharmaceutical patents would aid these countries in two ways, both by
reducing their own health-care costs and by expanding the market for their pharmaceutical
companies’ exports. Their preferred solution is through compulsory licensing, a practice by
which the owner of a patent is required by law to license the use of their rights to another
producer or seller. A compulsory licence can be obtained without seeking the rights holder’s
consent, and the right holder is paid on terms that are set by law or determined through
arbitration rather than by negotiation between a buyer and a willing seller.

The Dispute Settlement Body was the principal forum in which these competing interests
played out in the early years of the WTO, where the United States brought complaints against
both India and Pakistan in 1996. The case of Pakistan — Patent Protection for Pharmaceutical
and Agricultural Chemical Productsas settled “out of court” in a mutually agreed solution
that the parties reached in 1997, but the case of India — Patent Protection for Pharmaceutical
and Agricultural Chemical Productsd to rulings against India by both the panel and the
Appellate Body and, in 1999 the enactment of new legislation to bring Indian practice into
conformity with these rulings.

The WTO Secretariat also studied the issue and held a workshop in cooperation with the
World Health Organization in April 2001. The participants “clearly approached the issues
from different points of view,” said Adrian Otten (see Biographical Appendix, p. 588),
director of the WTO Intellectual Property Division, but there was also recognition that
“differential pricing could play an important role in ensuring access to existing drugs at
affordable prices ... while the patent system would be allowed to continue to play its role in
providing incentives for research and development into new drugs.”2®

The Declaration on the TRIPS Agreement and Public Health

The issue moved thereafter from dispute settlement to negotiations, with developing
countries seeking adjustments to the terms of the TRIPS Agreement as it affects
pharmaceutical patents. Their principal objective, which would serve the interests both of
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At Doha, the facilitator for TRIPS consultations was the Mexican Trade Minister Luis Ernesto
Derbez. The way that Mexico’'s WTO ambassador, Eduardo Pérez Motta, and, through him, Mr
Derbez came to have leading roles in this issue illustrates how mid-sized countries often
come to have important parts in WTO deliberations. This was not a responsibility that Mexican
officials had actively sought, their country not falling squarely into any one of the three camps,
but that is precisely why Mexico was seen as an “honest broker” on the subject that could help
to bridge the gaps between the contending countries. Secretariat officials approached
Mr Pérez Motta shortly before the Doha Ministerial Conference was to start, asking him to see
whether the minister would be willing to take on the task. An apparently last-minute request of
that sort might seem to the uninitiated like bad planning, but there is an underlying reason for
this approach: because this request was made only a few days before the ministerial, there
was no time left for the minister to be “captured” by the proponents of any position.

The key to these negotiations, as well as the subsequent development of the agreement that
ministers mandated at Doha, was that the United States was committed to launching a new
round. Taken by itself, the TRIPS and public health issue was a loser for Washington: almost
any conceivable change in the existing terms of the TRIPS Agreement would prejudice the
interests of the US pharmaceutical industry. The strategy that Mr Zoellick pursued in Doha,
however, was based on giving every other member of the WTO a stake in the round, and — as
discussed in Chapter 11 — he succeeded with everyone other than India. Doing so required
that he make a series of strategic retreats, and this was one of them. By moving in the
direction of Option 1 at Doha, and later by easing US opposition to the terms of the agreement
that this mandate produced, he helped to achieve the larger goal of launching the round and
keeping it alive.

The breakthrough in the Declaration on TRIPs and Public Health came when delegates
agreed on a new paragraph 4 reflecting developing countries' interests. Brokered by Brazil
and the United States, the text is reproduced in Box 10.1. The language that they drafted for
this paragraph was an amalgamation of options 1 and 2, but borrowed more from the former
than from the latter.

The approval of this declaration was only an interim solution, as it provided in paragraph 6 for
the negotiation of an expeditious solution to the problems arising from countries’ “difficulties
in making effective use of compulsory licensing.” The membership once again turned to
Mexican diplomats to help find the solution. Mr Pérez Motta did not know at the time of the
ministerial that he would be made the chairman of the TRIPS Council the next year, with a
mandate to conclude the negotiations on this issue within one year. He devoted most of his
time to this problem in 2002, engaged in a bottom-up process that involved ambassadors
more than ministers. It also required him to fend off efforts that Washington made to influence
the negotiations by way of Mexico City. That aspect of the process is described in Chapter 14,
where we take up the role of chairmen in WTO negotiations.
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Box 10.1. Declaration on the TRIPS Agreement and Public Health

Excerpt from WTO document WT/MIN(01)/DEC/2, 20 November 2001.

4. We agree that the TRIPS Agreement does not and should not prevent members from taking
measures to protect public health. Accordingly, while reiterating our commitment to the TRIPS
Agreement, we affirm that the Agreement can and should be interpreted and implemented in a
manner supportive of WTO members’ right to protect public health and, in particular, to promote
access to medicines for all.

In this connection, we reaffirm the right of WTO members to use, to the full, the provisions in the
TRIPS Agreement, which provide flexibility for this purpose.

5. Accordingly and in the light of paragraph 4 above, while maintaining our commitments in the

TRIPS Agreement, we recognize that these flexibilities include:

a. In applying the customary rules of interpretation of public international law, each provision of
the TRIPS Agreement shall be read in the light of the object and purpose of the Agreement as
expressed, in particular, in its objectives and principles.

b. Each member has the right to grant compulsory licences and the freedom to determine the
grounds upon which such licences are granted.

c. Each member has the right to determine what constitutes a national emergency or other
circumstances of extreme urgency, it being understood that public health crises, including
those relating to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a national
emergency or other circumstances of extreme urgency.

d. The effect of the provisions in the TRIPS Agreement that are relevant to the exhaustion of
intellectual property rights is to leave each member free to establish its own regime for such
exhaustion without challenge, subject to the MFN and national treatment provisions of Articles
3and 4.

6. We recognize that WTO members with insufficient or no manufacturing capacities in the
pharmaceutical sector could face difficulties in making effective use of compulsory licensing under
the TRIPS Agreement. We instruct the Council for TRIPS to find an expeditious solution to this
problem and to report to the General Council before the end of 2002.

The negotiations Mr Pérez Motta led ultimately produced the Decision on Implementation of
Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health, as adopted
by the General Council on 30 August 2003. This agreement clarified the rules affecting
the compulsory licensing for the export of pharmaceuticals. Paragraph 2 of the decision

(WTO document WT/L/540) provided that when terms set out in the decision are met:

The obligations of an exporting Member under Article 31(f) of the TRIPS
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Those terms required (among other things) that the eligible importing member notify the
TRIPS Council providing the information required to establish eligibility for this waiver, and the
exporting member notify the conditions set for the compulsory licences. The decision also
provided for a waiver to importing countries on the TRIPS requirement to pay adequate
remuneration for compulsory licences, and added a requirement that eligible importing
members to “take reasonable measures within their means ... to prevent re-exportation of the
products that have actually been imported into their territories under the system,” and largely
reiterated TRIPS language on the promotion of transfer of technology and capacity-building.

The waiver for this agreement is not intended to provide a permanent solution, which is
instead intended to come via amendment to the TRIPS Agreement. On 6 December 2005,
WTO members approved changes that would make these changes permanent, but the
amendment will not be formally built into the TRIPS Agreement until two thirds of the members
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part of the round that would have brought the results within the scope of the single
undertaking and thus ended the status of the GPA as a plurilateral agreement. These talks
nonetheless proceeded apace with the rest of the round, and ultimately led to a new
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Just as the GPA was revised concurrently with the Uruguay Round, the signatories to this
plurilateral agreement also revised it in negotiations that ran parallel to the Doha Round.
The United States had long pressed for reforms to the GPA, with the European Union and
Japan resisting this initiative. Confidence in the integrity of government procurement
decisions would be enhanced, according to the United States, if all WTO members agreed
to basic standards of transparency and due process. The first steps in this direction came at
the Singapore Ministerial Conference in 1996. Some developing countries expressed
cautious support for this idea at the Ministerial Conference, with India promoting the limited
aim of a procedural agreement providing for transparency and Suriname favouring a
working group to study and develop guidelines for multilateral tendering rules. The
Philippines called for an examination of whether there are net benefits to members who do
not adhere to the GPA. Others that either opposed negotiations in this area or advocated
exemptions included Indonesia, Papua New Guinea, Saint Kitts and Nevis, and the Southern
African Development Community. The ministers compromised by establishing a working
group on “government procurement practices, taking into account national policies.” That
qualifying language in the Singapore Ministerial Declaration regarding national policies met
the Japanese concerns.

The inclusion of this topic among the Singapore issues meant not only the prospect for
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While the issue was thus off the table in Doha it could still be addressed in talks that ran
concurrently with, but quite apart from, the round. One way was through attracting new signatories.
As can be seen in Table 10.3, four new members acceded to the agreement from 1997 to 2012,
and another nine (including China) were in the process of accession. GPA signatories also fell
back on the built-in agenda, with GPA Article V.14 having provided for a review of the agreement’s
operation. The review, which st