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1  ANNEX 3 

1.1  Text of Annex 3 

Annex 3 

 
Domestic Support: Calculation of Aggregate Measurement of Support 

 
 

 1. Subject to the provisions of Article 6, an Aggregate Measurement of Support (AMS) 
shall be calculated on a product-specific basis for each basic agricultural product receiving 
market price support, non-exempt direct payments, or any other subsidy not exempted from 
the reduction commitment ("other non-exempt policies"). Support which is non-product 
specific shall be totalled into one non-product-specific AMS in total monetary terms. 

 

 2. Subsidies under paragraph 1 shall include both budgetary outlays and revenue 
foregone by governments or their agents. 

 
 3. Support at both the national and sub-national level shall be included. 
 
 4. Specific agricultural levies or fees paid by producers shall be deducted from the AMS. 
 

 5. The AMS calculated as outlined below for the base period shall constitute the base 

level for the implementation of the reduction commitment on domestic support. 
 
 6. For each basic agricultural product, a specific AMS shall be established, expressed in 

total monetary value terms. 
 
 7. The AMS shall be calculated as close as practicable to the point of first sale of the 

basic agricultural product concerned. Measures directed at agricultural processors shall be 
included to the extent that such measures benefit the producers of the basic agricultural 
products.   
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 8. Market price support: market price support shall be calculated using the gap between 
a fixed exte
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tables of supporting material incorporated by reference in Part IV of the 

Member's Schedule; … (emphasis added) 

Article 1(a)(ii) contains two express requirements for calculating Current AMS.  First, 
Current AMS is to be 'calculated in accordance with the provisions of Annex 3 of this 
Agreement'.  The ordinary meaning of 'accordance' is 'agreement, conformity, 
harmony'.  Thus, Current AMS must be calculated in 'conformity' with the provisions of 

Annex 3.  Second, Article 1(a)(ii) provides that the calculation of Current AMS is to be 
made while 'taking into account the constituent data and methodology used in the 
tables of supporting material incorporated by reference in Part IV of the Member's 
Schedule.'  'Take into account' is defined as 'take into consideration, notice'.   Thus, 
when Current AMS is calculated, the 'constituent data and methodology' in a Member's 
Schedule must be 'taken into account', that is, it must be 'considered'."3 

3. The Appellate Body then held that Article 1(a)(ii) accorded "higher priority" to the 
provisions of Annex 
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and methodology (used with respect to products other than beef) contained in a table of 

supporting material incorporated in its Schedule. The Appellate Body agreed with the Panel and 
recalled its findings referenced in paragraph 3 above: 

"The Panel found that in both 1997 and 1998 Korea miscalculated its fixed external 
reference price, contrary to Article 6 and paragraph 9 of Annex 3, by using a fixed 
external reference price based on data for 1989-1
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"We understand India's position to be that such measures are excluded from the 

calculation of a Member's AMS by virtue of paragraph 1 of Annex 3, read in light of 
paragraph 2. In India's view, these provisions establish that only measures in the 
form of subsidies (by which India means measures entailing government expenditure 
or revenue foregone) can be taken into account in calculating AMS. India's argument 
rests on two pillars: (i) pursuant to paragraph 1 of Annex 3, 'market price support' 

must be in the form of a 'subsidy'; and (ii) 'subsidies', as defined in paragraph 2 of 
Annex 3, must entail some form of government expenditure or revenue foregone."15 

14. The Panel disagreed with both pillars of India's argument. First, the Panel found that 
India's arguments did not have a textual basis in the Agreement:  

"Based on the text of paragraph 1, we consider that a number of the interpretations 
put forward by the parties are plausible. We recognize that the phrase 'any other 

subsidy' in paragraph 1 can be understood to suggest that all three types of measures 
(market price support, non-exempt direct payments, and other non-exempt policies) 
are 'subsidies'. At the same time, it is equally plausible that the phrase 'any other 
subsidy' merely identifies the 'non-exempt direct payments' and 'other non-exempt 

policies' as subsidies. Based on its text and syntax, we consider that paragraph 1 does 
not clarify whether market price support is a 'subsidy'. 

Proceeding to the second pillar of India's argument, concerning paragraph 2 of 

Annex 3, we note that this paragraph states that '[s]ubsidies under paragraph 1 shall 
include both budgetary outlays and revenue foregone by governments or their 
agents.' India submits that the words 'include both' limit the defined universe of 
subsidies to budgetary outlays and revenue foregone. India argues that otherwise the 
term 'both' would be redundant. Alternatively, assuming that paragraph 2 contains a 
non-exhaustive list, India argues that subsidies as defined in paragraph 2 should at 
least have the same 'characteristics of governmental expenditure or expense from a 

public account', because an unlisted type of subsidy must share a 'commonality' with 
the subsidies specifically listed in paragraph 2. The complainants submit that the term 
'shall include' merely indicates that subsidies include, but are not limited to, budgetary 
outlays and revenue foregone. They point to the ordinary meaning of the term 
'include' and submit that the word 'both' is not redundant, but rather emphasizes the 
inclusion of the measures specifically identified. In addition, Brazil and Guatemala see 
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commonality with 'budgetary outlays' and 'revenue foregone' in the form of 

'government expenditure'. If the drafters had intended for such a limitation to appear, 
they would probably have set it forth explicitly. We note India's contextual argument 
that '[t]he usage of the phrases 'by virtue of governmental action' and 'whether or not 
a charge on the publi
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calculation and sets forth a relatively complex process of identifying and quantifying 

various components for purposes of applying a formula."18 

17. The Panel in India – Sugar and Sugarcane found support in the text of paragraphs 10-12 
of Annex 3 for its interpretation of "market price support": 

"We further note that the calculation methodologies set out in Annex 3 for quantifying 
'non-exempt direct payments' and 'other non-exempt policies' specifically indicate that 

such measures can be quantified using 'budgetary outlays'.19 Thus, in the case of 
quantifying non-exempt direct payments or other non-exempt measures, the 
Agreement on Agriculture establishes that budgetary outlays, among other 
approaches, may be used in the first instance20 without necessarily assessing the 
practicability of any alternative methodologies. It stands to reason that if market price 
support only came into existence in situations where a government purchases the 

agricultural product (i.e. through government expenditure or revenue foregone), then 
the Agreement on Agriculture would similarly set out a hierarchically equivalent 
calculation methodology based on budgetary outlays rather than first requiring the 
application of a methodology based on an AAP, FERP, and QEP.21 The fact that it does 

not do so strongly suggests that market price support can exist even in the absence of 
government expenditure or revenue foregone."22 

18. The Panel in India – Sugar and Sugarcane found support in Article 6.2, as well as the 

preamble, of the Agreement on Agriculture, for its interpretation of "market price support": 

"Having exhausted our review of references to market price support in the Agreement 
on Agriculture, we turn to other relevant context for interpreting the scope of this 
concept. We note, in this respect, that Article 6.2 of the Agreement on Agriculture 
excludes from Members' reduction commitments 'government measures of assistance, 
whether direct or indirect, to encourage agricultural and rural development'. The 
explicit exclusion of such measures suggests that, in the absence of that exclusion, 

such measures would have been subject to reduction commitments. In our view, this 
demonstrates that a potentially broad scope of measures, both direct and indirect, 
constitute 'domestic support' measures subject to reduction commitments, for 
purposes of the Agreement on Agriculture.  

We also note that the preamble to the Agreement on Agriculture indicates that one of 
its long-term objectives is to correct and prevent distortions in agricultural markets, 
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mandates others to do so. Moreover, it stands to reason that if Members had wished 

to exclude a subset of market distortions (such as distortions in the form of 
mandatory minimum prices set by the government but payable by private entities) 
from the scope of Members' reduction commitments, they would probably have done 
so explicitly, as they did with other types of exclusions. We therefore understand that 
it is consistent with the object and purpose of the Agreement on Agriculture to 
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"[T]he reference in Paragraph 9 of Annex 3 to 'the average f.o.b. unit value for the 

basic agricultural product concerned …' requires that the AAP and the FERP must both 
be for the 'basic agricultural product'. This reasoning is reinforced by Paragraph 7, 
discussed further below, which states that AMS 'shall be calculated as close as 
practicable to the point of first sale of the basic agricultural product concerned'."35 

1.6  Paragraph 10 

30. In India – Sugar and Sugarcane, the Panel applied the budgetary outlay method in 
calculating the amount of "non-exempt direct payments": 

"With respect to the precise calculation methodologies for 'non-exempt direct 
payments' and 'other non-exempt policies', the complainants assert that the Panel 
may use the 'budgetary outlay' approach pursuant to paragraphs 10 to 13 of Annex 3 
of the Agreement on Agriculture. 
' '
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