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scope of the phrase 'any measures of the kind which have been required to be 

converted into ordinary customs duties' must be limited only to those measures which 
were  actually  converted, or were  requested  to be converted, into ordinary customs 
duties by the end of the Uruguay Round.  Indeed, in our view, such an interpretation 
would fail to give meaning and effect to the word 'any' and the phrase 'of the kind', 
which are descriptive of the word 'measures' in that provision.  A plain reading of 

these words suggests that the drafters intended to cover a broad category of 
measures.  We do not see how proper meaning and effect could be accorded to the 
word 'any' and the phrase 'of the kind' in Article 4.2 if that provision were read to 
include only those specific measures that were singled out to be converted into 
ordinary customs duties by negotiating partners in the course of the Uruguay Round."4 
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… 

[T]he existence of a market access exemption in the form of a special safeguard 
provision under Article 5 implies that Article 4.2 should not  be interpreted in a way 
that permits Members to maintain measures that a Member would not be permitted to 
maintain  but for  Article 5, and, much less, measures that are even more trade-
distorting than special safeguards.  In particular, if Article 4.2 were interpreted in a 

way that allowed Members to maintain measures that operate in a way similar to a 
special safeguard within the meaning of Article 5—but without respecting the 
conditions set out in that provision for invoking such measures—it would be difficult to 
see how proper meaning and effect could be given to those conditions set forth in 
Article 5."7 

1.4.1.1  "subsequent practice"  

6. In Chile – Price Band System, Chile had argued that, in interpreting this Article 4.2 phrase, 
it was "highly relevant" that no country that had a price band system in place before the 

conclusion of the Uruguay Round had actually converted it into ordinary customs duties. The 
Appellate Body looked into the possibility that this practice could be considered "subsequent 
practice" pursuant to Article 31(3)(b) of the Vienna Convention and therefore a practice relevant to 
the interpretation of Article 4.2. The Appellate Body referred to its definition of "subsequent 
practice" in its Report in Japan – Alcoholic Beverages and noted that neither the Panel record nor 

the submissions of the parties suggested that there was a discernible pattern of acts or 
pronouncements implying an agreement among WTO Members on the interpretation of Article 4.2.  
The Appellate Body thus concluded that this practice of some Members alleged by Chile did not 
amount to a "subsequent practice" within the meaning of Article 31(3)(b) of the Vienna 
Convention.8  

1.4.1.2  "converted" 

7. In Chile – Price Band System, the Appellate Body looked at the meaning of "converted" in 

the phrase "any measures which have been required to be converted into ordinary customs duties" 
and concluded, on the basis of the dictionary meanings of "convert" and "converted" that those 
measures "had to be transformed into something they were not—namely, ordinary customs 
duties". In this case, Chile had argued that its price band system was not a measure of the kind 

which had been required to be converted, but rather a system for determining the level of the 
resulting ordinary customs duties. 
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1.4.1.3  "ordinary customs duties" 

8. In Chile – Price Band System, the Appellate Body reversed the Panel's definition of 
"ordinary customs duty". The Panel had found that "[a]ll "ordinary" customs duties may … be said 
to take the form of ad valorem or specific duties (or combinations thereof)". The Panel further 
found that the term "ordinary customs duty" has a "normative connotation".
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10. The Appellate Body in Chile – Price Band System further noted that "in examining Article 

4.2 of the Agreement on Agriculture, the  second  sentence of Article II:1(b) of the GATT 1994, 
does  not  specify what form 'other duties or charges' must take to qualify as such within the 
meaning of that sentence": 

"We further note, in examining Article 4.2 of the Agreement on Agriculture, that the 
second sentence of Article II:1(b) of the GATT 1994, does not specify what form 

'other duties or charges' must take to qualify as such within the meaning of that 
sentence.  The Panel's own approach of reviewing Members' Schedules reveals that 
many, if not most, 'other duties or charges' are expressed in ad valorem and/or 
specific terms, which does not, of course, make them 'ordinary customs duties' under 
the first sentence of Article II:1(b)."15 

11. The Appellate Body in Chile – Price Band System pointed to Article II:2 of the GATT 1994 

and Annex 5 to the Agreement on Agriculture as contextual support for interpreting the term 
"ordinary customs duties": 

"As contex
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1.4.1.5  Timing of the obligation 

13. The Appellate Body in Chile – Price Band System concluded that "the obligation in 
Article 4.2 not to 'maintain, resort to, or revert to any measures of the kind which have been 
required to be converted into ordinary customs duties' applies from the date of the entry into force 
of the WTO Agreement—regardless of whether or not a Member converted any such measures into 
ordinary customs duties before the conclusion of the Uruguay Round".18 

1.4.2  Relationship with Article XI of the GATT 1994 and its Ad Note 
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the GATT 1994; both provisions prohibit Members from maintaining quantitative 

import restrictions on agricultural products."23 

1.4.3  Special treatment 

19. With respect to the special treatment in connection with paragraph 2 of Article 4, see the 
Sections on Article 5 and Annex 5 of the Agreement on Agriculture.  

1.5  Footnote 1 to Article 4.2 

1.5.1  General 

20. In Chile – Price Band System, the Appellate Body held that the list of categories of border 
measures reflected in footnote 1 to Article 4.2 is illustrative.24 

1.5.2  "quantitative import restrictions" 

21. In Turkey – Rice the Pa



WTO ANALYTICAL INDEX  
Agreement on Agriculture – Article 4 (DS reports) 
 

 

10 
 

1.5.3  "variable import levies" 

22. In Chile – Price Band System, the Appellate Body, reversing the Panel's interpretation of 
this term26, noted that the "WTO Members have not chosen to define [this] 'term of art' in the 
Agreement on Agriculture  or anywhere else in the  WTO Agreement".27 The Appellate Body 
concluded that a variable 
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transparency and predictability will also contribute to distorting the prices of imports 

by impeding the transmission of international prices to the domestic market."28 

23. The Appellate Body in Chile 
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1.5.5  "discretionary import licensing" 

26. The Panel in Turkey – Rice examined the question whether Certificates of Control issued by 
Türkiye were "import licences" and whether the issuance of these certificates constituted 
"discretionary import licensing". Recalling that the term "import licence" is not defined in the 
Agreement on Agriculture or elsewhere in the WTO Agreement, and recalling the definition of 
"import licensing" in the Agreement on Import Licensing Procedures, the Panel noted: 

"[N]ot all documents giving the permission to import may be necessarily considered to 
be 'import licences'. As noted by the parties, the importation process is often a 
complex procedure during which a number of steps must be completed in order to 
obtain the permission to import certain products. Throughout this process, 
governments may require that written documents be obtained and then produced to 
certify the completion of certain steps and thus the compliance with certain legal 

requirements, in order to allow the importation of goods and their final entry into the 
importing market. Each of these steps and documents may serve particular objectives. 
Strictly speaking, these special documents, when used for purposes such as sanitary 
and phytosanitary control, customs clearance, payment of taxes or duties, are not to 

be considered as 'import licences'. 

… 

[N]ot all practices of 'import licensing' would be 'discretionary import licensing'. 

'Discretionary' is defined as 'pertaining to discretion [or] left to discretion'. 'Discretion' 
can be characterized in turn as the '[f]reedom to decide or act as one thinks fit, 
absolutely or within limits; having one's own judgement as the sole arbiter'. 

… 

'[D]iscretionary import licensing' … appears as one of the measures in the indicative 
list of 'measures of the kind which have been required to be converted into ordinary 
customs duties'. The object and purpose of Article 4 of the Agreement on Agriculture, 

'to achieve improved market,

4 o
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objectives of the Certificates of Control, the decision to stop granting such documents for periods 

of time has served as an instrument for administering trade".34 The Panel concluded generally: 

"[W]ithout necessarily having to articulate a general definition of what constitutes an 
'import licence' or a practice of 'import licensing', we find that the discretionary use by 
authorities in an importing country of the concession, or refusal to grant, a particular 
document which is necessary for the importation of a good, as an instrument to 

administer trade, in this case can be safely characterized as a practice of 
'discretionary import licensing' under footnote 1 to Article 4.2 of the Agreement on 
Agriculture."35 

1.5.6  "similar 
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that the Panel would have needed, as Chile's argument seems to imply, to focus its 

examination primarily on numerical or statistical data regarding the effects of that 
measure in practice.  Where it exists, evidence on the observable effects of the 
measure should, obviously, be taken into consideration, along with information on the 
structure and design of the measure.  The weight and significance to be accorded to 
such evidence will, as is the case with any evidence, depend on the circumstances of 

the case."38 

30. The Appellate Body in Chile – Price Band System stressed that "[a]ny examination of 
'similarity' presupposes a comparative analysis" and therefore, "to determine whether [a measure] 
is 'similar' within the meaning of within the meaning of footnote 1, it is necessary to identify with 
which categories that [measure] must be compared".39   
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products to which that measure  now  applies were bound as a result of the Uruguay 

Round."42 
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'provisions' mentioned in the second part of footnote 1, such as Article XX of the GATT 

1994."49 

38. Moreover, the Appellate Body in Indonesia – Import Licensing regimes rejected Indonesia's 
argument that the allocation of the burden of proof as it applies under Article XX of the GATT 1994 
is changed by virtue of the incorporation of this provision into Article 4.2 of the Agreement on 
Agriculture through the reference contained in the second part of footnote 1: 

"[W]e fail to see a textual basis for the proposition that the burden of proof under 
Article XX of the GATT 1994 is shifted to the complainant by virtue of the 
incorporation of this provision into the second part of footnote 1 to Article 4.2 of the 
Agreement 
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fact that the term 'ordinary customs duties' in Article 4.2 derives from Article II:1(b) 

of the GATT 1947 does not suggest that Article II:1(b) should be examined before 
Article 4.2."52 

43. The Appellate Body in Chile – Price Band System considered the scope of application of 
Article 4.2 of the Agreement on Agriculture to be narrower than that of Article II:1 (b) of the GATT 
1994: 

"It is clear, as a preliminary matter, that Article 4.2 of the Agreement on Agriculture 
applies specifically to agricultural products, whereas Article II:1(b) of the GATT applies 
generally to trade in all goods."53 

44. The Appellate Body also indicated in Chile – Price Band System that if it were to find 
that Chile's price band system was inconsistent with Article 4.2 of the Agreement on 
Agriculture, it would not need to make a separate finding on whether Chile's price band 

system also resulted in a violation of Article II:1(b) of the GATT 1994 to resolve this 
dispute.54 

___ 
 

Current as of: December 
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