


WTO ANALYTICAL INDEX  
Agreement on Agriculture – Article 9 (DS reports) 
 

 

2 
 

(d) the provision of subsidies to reduce the costs of marketing exports of 

agricultural products (other than widely available export promotion 
and advisory services) including handling, upgrading and other 
processing costs, and the costs of international transport and freight; 

 
(e) internal transport and freight charges on export shipments, provided 

or mandated by governments, on terms more favourable than for 
domestic shipments; 

 
(f) subsidies on agricultural products contingent on their incorporation in 

exported products. 
 

 2. (a) Except as provided in subparagraph (b), the export subsidy 
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3. Commitments relating to limitations on the extension of the scope of export 
subsidization are as specified in Schedules. 
 
4. During the implementation period, developing country Members shall not be 
required to u
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funds towards that subsidy and does not necessarily require a demonstration of an 

actual disbursement of such funds."7 

8. The Panel in India – Sugar and Sugarcane found that the challenged schemes conferred a 
benefit upon sugar mills even though the ultimate beneficiary of the assistance was sugarcane 
farmers: 

"Under the Production Assistance, Buffer Stock, and Marketing and Transportation 

Schemes, sugar mills receive assistance from the Central Government, which is aimed 
at enabling them to clear their sugarcane dues to farmers. Although, pursuant to the 
payment arrangements under the three Schemes, the assistance is credited by the 
Central Government directly into the accounts of sugarcane farmers on behalf of sugar 
mills, we consider that the benefit accrues to sugar mills and not to farmers. Such 
assistance is gratuitous, and thus constitutes grants. In our view, by receiving such 

grants, sugar mills are automatically placed in a better position than they would have 
been absent the grants, and thus receive a benefit."8 

1.3.2  "direct subsidies, including payments-in-kind" 

9. The Panel in Canada – Dairy held that "'payments-in-kind' are a form of direct subsidy" 
and that "a determination in the instant matter that 'payments-in-kind' exist would also be a 
determination of the existence of a direct subsidy."9 The Appellate Body disagreed and held, 
inter alia, that "[w]here the recipient gives full consideration in return for a 'payment-in-kind' 

there can be no 'subsidy', for the recipient is paying market-rates for what it receives": 

"In our view, the term 'payments-in-kind' describes one of the forms in which 'direct 
subsidies' may be granted.  Thus, Article 9.1(a) applies to 'direct subsidies', including 
'direct subsidies' granted in the form of 'payments-in-kind'. We believe that, in its 
ordinary meaning, the word 'payments', in the term 'payments-in-kind', denotes a 
transfer of economic resources, in a form other than money, from the grantor of the 
payment to the recipient.  However, the fact that a 'payment-in-kind' has been made 

provides no indication as to the economic value of the transfer effected, either from 
the perspective of the grantor of the payment or from that of the recipient. A 
'payment-in-kind' may be made in exchange for full or partial consideration or it may 
be made gratuitously.  Correspondingly, a 'subsidy' involves a transfer of economic 

resources from the grantor to the recipient for less than full consideration.  As we said 
in our Report in Canada – Aircraft, a 'subsidy', within the meaning of Article 1.1 of the 

SCM Agreement, arises where the grantor makes a 'financial contribution' which 
confers a 'benefit' on the recipient, as compared with what would have been otherwise 
available to the recipient in the marketplace.  Where the recipient gives full 
consideration in return for a 'payment-in-kind' there can be no 'subsidy', for the 
recipient is paying market-rates for what it receives.  It follows, in our view, that the 
mere fact that a 'payment-in-kind' has been made does not, by itself, imply that a 
'subsidy', 'direct' or otherwise, has been granted.  

…  The Panel should have considered whether the particular 'payment-in-kind' that it 
found existed was a 'direct subsidy'.  Instead, because the Panel assumed that a 
'payment-in-kind' is necessarily a 'direct subsidy', it did not address specifically either 
the meaning of the term 'direct subsidies' or the question whether the provision of 
milk to pr
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agreed with the Panel that these payments were "contingent on export performance".11  

Consequently, the Appellate Body found that these payments were also export-contingent for 
purposes of Article 3.1(a) of the SCM Agreement.12  

1.4  Article 9.1(c) 

1.4.1  General 

11. The Panel in India – Sugar and Sugarcane, after finding an inconsistency with Article 

9.1(a)
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goods or services involves an investment of economic resources.  In the case of a milk 

producer, production requires an investment in fixed assets, such as land, cattle and 
milking facilities, and an outlay to meet variable costs, such as labour, animal feed 
and health-care, power and administration.  These fixed and variable costs are the 
total amount which the producer must spend in order to produce the milk and the 
total amount it must recoup, in the long-term, to avoid making losses.  To the extent 

that the producer charges prices that do not recoup the total cost of production, over 
time, it sustains a loss which must be financed from some other source, possibly 'by 
virtue of governmental action'."25
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emphasized by the fact that government pools, allocates, and distributes revenues to 

producers from all domestic sales.  Finally, governmental action also protects the 
domestic market from import competition through tariffs.   

In our view, the effect of these different governmental actions is to secure a highly 
remunerative price for sales of domestic milk by producers.  In turn, it is due to this 
price that a significant proportion of producers covers their fixed costs in the domestic 

market and, as a result, has the resources profitably to sell export milk at prices that 
are below the costs of production."37 

31. The Appellate Body in Canada – Dairy (Article 21.5 – New Zealand and US II) dismissed an 
objection that this reasoning brings "cross-subsidization" under Article 9.1(c) of the Agreement on 
Agriculture: 
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"We turn, first, t
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should not exceed the amount of internal transport and freight charges for domestic 

shipments. The contrary view would defeat the purpose of Article 9.4 of the 
Agreement on Agriculture, which sets forth a time-limited exception for developing 
country Members to provide export subsidies for specific types of costs subject to the 
requirement that 'these are not applied in a manner that would circumvent reduction 
commitments'."43 

36. Although the Panel in India – Sugar and Sugarcane found that the challenged scheme did 
not involve types of costs that fell within the scope of Articles 9.1(d) and (e), it nevertheless 
proceeded to examine the arguments of complainants regarding the amounts of assistance 
provided under such scheme.44 

37.  The Panel then found that the amounts of assistance provided under the challenged 
scheme exceeded the actual costs:
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