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18.3.2 For the purposes of paragraph 3 of Article 11, existing anti-dumping
measures shall be deemed to be imposed on a date not later than the date
of entry into force for a Member of the WTO Agreement, except in cases in
which the domestic legislation of a Member in force on that date already
included a clause of the type provided for in that paragraph.

18.4 Each Member shall take all necessary steps, of a general or particular character, to
ensure, not later than the date of entry into force of the WTO Agreement for it, the
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Generally speaking, a security is accessory or ancillary to the principal obligation that
it guarantees. A security that is taken to guarantee the obligation to pay anti-dumping
or countervailing duties is intrinsically linked to that obligation. Thus, taking security
for the full and final payment of duties should be viewed as a component of the
imposition and collection of anti-dumping or countervailing duties. Therefore, a
reasonable security taken in accordance with the Ad Note for potential additional anti-
dumping duty liability does not necessarily, in and of itself, constitute a fourth
autonomous category of response to dumping."13

9. In that dispute, the Appellate Body in US —Shrimp (Thailand) and US — Customs Bond
Directive then interpreted the Ad Note as authorizing the taking of "reasonable security" after the
imposition of an anti-dumping duty order, pending determination of the final liability for payment
of the anti-dumping duty.'* The Appellate Body also upheld the Panel's findings that the security
requirement at issue (a requirement for importers of shrimp to increase their bond amounts) was
not "reasonable"” within the meaning of the Ad Note, and therefore upheld the Panel's finding that
the application of this measure to the shrimp at issue was inconsistent with Article 18.1 of the
Anti-Dumping Agreement.'® The Appellate Body rejected a claim that the security requirement at
issue violated Article 18.1 "as such" because it had found that imposition of security during the
period after an anti-dumping order was permitted, if the security was reasonable.'®

1.3 Article 18.3
1.3.1 "reviews of existing measures"

10. Referring to its statement that the Anti-Dumping Agreement applies only to "reviews of
existing measures" initiated pursuant to applications made on or after the date of entry into force
of the Anti-Dumping Agreement for the Member concerned, the Panel in US — DRAMS drew a
comparison with the findings of the Panel in Brazil — Desiccated Coconut:

"We note that this approach is in line with that adopted by the Panel on Desiccated
Coconut in respect of Article 32.3 of the SCM Agreement, which is virtually identical to
Article 18.3 of the AD Agreement. That Panel stated that ‘Article 32.3 defines
comprehensively the situations in which the SCM Agreement applies to measures
which were imposed pursuant to investigations not subject to that Agreement.
Specifically, the SCM Agreement applies to reviews of existing measures initiated
pursuant to applications made on or after the date of entry into force of the WTO
Agreement. It is thus through the mechanism of reviews provided for in the SCM
Agreement, and only through that mechanism, that the Agreement becomes effective
with respect to measures imposed pursuant to investigations to which the SCM
Agreement does not apply' (Brazil - Measures Affecting Desiccated Coconut,
WT/DS22/R, para. 230, upheld by the Appellate Body in WT/DS22/AB/R, adopted on
20 March 1997)."7

11. The Panel in EU — Cost Adjustment Methodologies Il (Russia) addressed Russia's claims
concerning the continuous imposition and levy of anti-dumping duties on Russian ammonium
nitrate (AN) imports. In Russia's view, these duties were based on WTO-inconsistent dumping
margins that were extended and relied on in subsequent regulations (i.e. Regulation 999/2014 and
Regulation 1722/2018). The Panel noted that it was not examining the inconsistency of the anti-
dumping duties themselves, but of the continuous imposition and levy of such duties.*® Russia
argued that the Anti-Dumping Agreement, including Article 18.3 thereof, and Article VI of the
GATT 1994, does not set any temporal scope of applicability of the GATT 1994 and the

13 Appellate Body Report, US — Shrimp (Thailand)/ US — Customs Bond Directive, para. 231. The
Appellate Body ruled that the complainants had not made any claims regarding cash deposits, and therefore
rejected (and declared to be of no legal effect) the Panel's finding that cash deposits required under US law
following an anti-dumping order are not anti-dumping duties. Ibid. paras. 240-242.

14 Appellate Body Report, US —Shrimp (Thailand) / US — Customs Bond Directive, paras. 226-227. See
also the Section on Article VI of the GATT 1994.

15 Appellate Body Report, US —Shrimp (Thailand)/ US — Customs Bond Directive, paras. 268-269.

16 Appellate Body Report, US —Shrimp (Thailand)/ US — Customs Bond Directive, para. 275.
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proceedings.3® If some of these types of measure could not, as such, be subject to dispute
settlement under the Anti-Dumping Agreement, it would frustrate the obligation of "conformity"
set forth in Article 18.4."34

23. As regards the concept of measures subject to WTO dispute settlement, see the Sections
on Articles 6 and 7 of the DSU.

1.5 Article 18.5

24, In US — Customs Bond Directive India requested the Panel to find that the United States
had violated Article 18.5 of the Anti-Dumping Agreement and Article 32.6 of the SCM Agreement.
The United States was of the view that it had no obligation to notify the amended customs bond
directive (CBD) to either of the Committees.3> The Panel disagreed with the United States:

"The EBR has been designed as a security for the collection of potential increased anti-
dumping or countervailing duties and this security may only be imposed where a given
product is subject to an anti-dumping or countervailing order. We also recall our
findings that the Amended CBD constitutes specific action against dumping or
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Anti-Dumping Agreement, among them Article 18, were "dependent claims, in the sense that they
depend entirely on findings that Guatemala has violated other provisions of the AD Agreement.
There would be no basis to Mex
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