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1  ARTICLE 12 AND APPENDIX 3 

1.1  Text of Article 12 

Article 12 
 

Panel Procedures 
 
 1. Panels shall follow the Working Procedures in Appendix 3 unless the panel decides 

otherwise after consulting the parties to the dispute.   
 
 2.  Panel procedures should provide sufficient flexibility so as to ensure high-quality panel 

reports, while not unduly delaying the panel process.  
 
 3. After consulting the parties to the dispute, the panelists shall, as soon as practicable and 

whenever possible within one week after the composition and terms of reference of the panel 
have been agreed upon, fix the timetable for the panel process, taking into account the 
provisions of paragraph 9 of Article 4, if relevant. 

 
 4. In determining the timetable for the panel process, the panel shall provid
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the consultations have concluded, the Chairman of the DSB shall decide, after consultation 
with the parties, whether to extend the relevant period and, if so, for how long. In addition, 
in examining a complaint against a developing country Member, the panel shall accord 
sufficient time for the developing country Member to prepare and present its argumentation. 
The provisions of 
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 8. The panel may at any time put questions to the parties and ask them for explanations 
either in the course of a meeting with the parties or in writing. 

 
 9. The parties to the dispute and any third party invited to present its views in accordance 

with Article 10 shall make available to the panel a written version of their oral statements. 
 
 10. In the interest of full transparency, the presentations, rebuttals and statements referred 

to in paragraphs 5 to 9 shall be made in the presence of the parties.  Moreover, each party's 
written submissions, including any comments on the descriptive part of the report and 
responses to questions put by the panel, shall be made available to the other party or 
parties.   

 
 11. Any additional procedures specific to the panel. 
 
 12. Proposed timetable for panel work: 
 
  (a)  Receipt of first written submissions of the parties: 
 
   (1) complaining Party:   _______  3-6 weeks 
   (2) Party complained against:  _______  2-3 weeks 
 
  (b) Date, time and place of first substantive meeting  
   with the parties; third party session:  _______  1-2 weeks 
 
  (c)  Receipt of written rebuttals of the parties: _______  2-3 weeks 
 
  (d)  Date, time and place of second substantive  
   meeting with the parties:   _______  1-2 weeks 
 
  (e)  Issuance of descriptive part of the report  
   to the parties:     _______  2-4 weeks 
 
  (f)  Receipt of comments by the parties on the  
   descriptive part of the report:   _______  2 weeks 
 
  (g)  Issuance of the interim report, including  
   the findings and conclusions, to the parties:_______  2-4 weeks 
 
  (h)   Deadline for party to request review  
   of part(s) of report:    _______  1 week 
 
  (i) Period of review by panel, including possible  
   additional meeting with parties:  _______  2 weeks 
 
  (j)   Issuance of final report to parties to dispute:_______  2 weeks 
 
  (k)  2 (__13J
0 Tc 03CID 0.4 ( pa)5 (r)-22753-4meTd
[( )n-2797)-
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requesting the Appellate Body to reverse a panel's ruling on matters of procedure 
must demonstrate the prejudice generated by such legal ruling."1 

2. In India – Patents (US), the Appellate Body examined the Panel's decision at the outset of 
the first substantive meeting – "that all legal claims would be considered if they were made prior 
to the end of that meeting; and this ruling was accepted by both parties". The Appellate Body, in 
being called upon to determine whether the Panel had exceeded its terms of reference, stated: 

"We do not find this statement … consistent with the letter and the spirit of the DSU.  
Although panels enjoy some discretion in establishing their own working procedures, 
this discretion does not extend to modifying the substantive provisions of the DSU.  To 
be sure, Article 12.1 
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panel proceedings, without causing prejudice or unfairness to any party or third party, if panels 
had detailed, standard working procedures that allowed, inter alia, for preliminary rulings".8 

6. In India – Patents (US), the Appellate Body also pointed to the relevance of having 
standard panel working procedures that provide for appropriate factual discovery at an early stage 
in order to assist the requirements of due process, stating that "[i]t is worth noting that, with 
respect to fact-finding, the dictates of due process could better be served if panels had standard 
working procedures that provided for appropriate factual discovery at an early stage in panel 
proceedings."9 

7. In Thailand – Cigarettes (Philippines), the Appellate Body returned to the issue of due 
process and panel working procedures: 

"Panel working procedures should both embody and reinforce due process.  Article 
12.1 of the DSU states that panels 'shall' follow the working procedures set out in 
Appendix 3 to the DSU 'unless the panel decides otherwise after consulting the parties 
to the dispute'.  The working procedures adopted by a panel must conform to the 
DSU.  As the Appellate Body has previously observed, the use by panels of detailed, 
standardized working procedures promotes fairness and the protection of due process.  
The inclusion by a panel in its working procedures of a rule that is inconsistent with 
due process would be a clear sign that such panel has failed to ensure the protection 
of due proc
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lack of knowing the measures at issue, we do not believe that the fundamental rule of 
due process was violated by the Panel."13 

9. In India – Patents (US), the Appellate Body noted that "the demands of due process that 
are implicit in the DSU make [the clear statement of the claims and the free disclosure of facts] 
especially necessary during consultations".14 

10. In Chile – Price Band System, the Appellate Body ruled that "[t]he requirements of due 
process and orderly procedure dictate that claims must be made explicitly in WTO dispute 
settlement".15 Also in Chile – 
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claims made against it'. Chile contends that this fundamental tenet of due process was 
not observed on this issue.   

As we said earlier, Article 11 imposes duties on panels that extend beyond the 
requirement to assess evidence objectively and in good faith, as suggested by 
Argentina.  This requirement is, of course, an indispensable aspect of a panel's task.  
However, in making 'an objective assessment of the matter before it', a panel is also 
duty bound to ensure that due process is respected. Due process is an obligation 
inherent in the WTO dispute settlement system.  A panel will fail in the duty to respect 
due process if it makes a finding on a matter that is not before it, because it will 
thereby fail to accord to a party a fair right of response.  In this case, because the 
Panel did not give Chile a fair right of response on this issue, we find that the Panel 
failed to accord to Chile the due process rights to which it is entitled under the 
DSU."19 

14. In Thailand – Cigarettes (Philippines), Thailand claimed that the Panel violated Thailand's 
due process rights and acted inconsistently with Article 11 of the DSU by accepting and relying on 
certain evidence without affording Thailand the right to comment on that evidence. The Appellate 
Body found that the Panel had not failed to accord Thailand due process in the circumstances of 
that case, but underscored the importance of the right of response in WTO proceedings: 

"As a general rule, due process requires that each party be afforded a meaningful 
opportunity to comment on the arguments and evidence adduced by the other party.  
This was expressly acknowledged by the Appellate Body in Australia – Salmon when it 
stated that '[a] fundamental tenet of due process is that a party be provided with an 
opportunity to respond to claims made against it'.  At the same time, due process may 
also require a panel to take appropriate account of the need to safeguard other 
interests, such as an aggrieved party's right to have recourse to an adjudicative 
process in which it can seek redress in a timely manner, and the need for proceedings 
to be brought to a close.  These interests find reflection in the provisions of the DSU, 
including Article 3.3, which calls for '[t]he prompt settlement' of WTO disputes, as this 
is 'essential to the effective functioning of the WTO and the maintenance of a proper 
balance between the rights and obligations of Members'.  Likewise, Article 12.2 of the 
DSU provides that '[p]anel procedures should provide sufficient flexibility so as to 
ensure high-quality panel reports, while not unduly delaying the panel process'.  
Furthermore, 'in the interests of due process, parties should bring alleged procedural 
deficiencies to the attention of a panel at the earliest possible opportunity'. 
Accordingly, ensuring due process requires a balancing o
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15. In the context of amicus curiae submissions, the Panel in US – Tuna II (Mexico) stated that 
"[w]here the Panel considered the information presented in and the evidence attached to the 
amicus curiae brief relevant, it has sought the views of the parties in accordance with the 
requirements of due process".21 In the course of its analysis, the Panel reiterated that "insofar as 
the Panel deemed this information to be relevant for the purposes of its assessment, it invited 
Mexico to comment on it in order to take full account of Mexico's right of response and defense in 
respect of due process considerations".22 

1.4  Article 12.1: special and additional procedures in panel proceedings 

1.4.1  The panel's margin of discretion under Article 12.1 

16. In India – Patents (US), the Appellate Body found that the Panel exceeded its authority by 
ruling, at the first substantive meeting, that all legal claims 
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of the DSU that it accord sufficient time for a developing country respondent to 
prepare and present its argumentation. The Panel abided by this requirement, in 
particular, by allowing four weeks for India to prepare its first written submission 
following the United States' first written submission, and four weeks for India to 
prepare its second written submission following the United States' second written 
submission. The Panel's timetable also provided for more than two months between 
the filing of submissions and the substantive meeting with the parties. Third, in 
seeking to comply with Article 4 of the SCM Agreement and Article 12.10 of the DSU, 
the Panel had to take into account resource constraints in the Secretariat. 

After consult
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Regarding the organizational meeting, Articles 12.1 and 12.3 of the DSU provide for 
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Report. We take note of Article 12.2 of the DSU, which provides that '[p]anel 
procedures should provide sufficient flexibility so as to ensure high-quality panel 
reports, while 
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from or, at least, an explicit reference to, the relevant reasoning set out in the original 
panel report."62 

53. In US – Steel Safeguards, the Appellate Body also considered that the Panel had complied 
with Article 12.7 by providing a detailed explanation 



WTO ANALYTICAL INDEX  
DSU – Article 12/Appendix 3 (DS reports) 

 

20 
 

in other documents, such as in previous panel or Appellate Body reports – provided 
that such reasoning is quoted or, at a minimum, incorporated by reference.'  

As we see it, the Panel provided a basic rationale for its finding by incorporating by 
reference the reasoning set forth in the Appellate Body report in US – Softwood 
Lumber IV. As we have found above, the reasoning in that report supports the Panel's 
finding that Article 14(d) permits the use of out-of-country benchmarks in situations 
in which the government is not a pres td.52 0 Td
rm10.7 3i
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period of 90 days under Article 4.7 of the SCM Agreement in the present case, the 
Panel acted inconsistently with Articles 11 and 12.7 of the DSU."67 

58. The Appellate Body in US – Supercalendered Paper recalled that in determining whether a 
"basic rationale" has been provided, the panel report should be read as a whole and that panels 
are free to structure the order of their analysis as they see 
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"Article 21.5 provides that a panel shall circulate its report within 90 days after the 
date of referral of the matter to it. If an Article 21.5 panel considers that it cannot 
provide its report within that timeframe, it must notify the DSB, specifying the 
reasons for the delay together with an estimate of the period within which it will issue 
its report. By contrast, Articles 12.8 and 12.9 of the DSU prescribe that original panel 
proceedings 'shall, as a general rule, not exceed six months' and 'should' in no case 
exceed nine months."77 

1.11    
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parties as developing country Members when subsequently revising the timetable and the 
Working Procedures, including when granting Pakistan's request for an extension to file its 
second written submission."82 

1.11.2  Explicit indication in the panel's report of how special and differential provisions 
were taken into account 

71. In India – Quantitative Restrictions, the Panel considered that "Article 12.11 of the DSU 
requires us to indicate explicitly the form in which account was taken of relevant provisions on 
special and differential treatment for developing country Members that form part of the covered 
agreements which have been raised by the developing country Member in the course of the 
dispute settlement procedures". The Panel then noted that its analysis of Article XVIII:B of 
GATT 1994 which embodies the principle of special and differential treatment in relation to 
measures taken for balance-of-payments purposes, reflected its consideration of the relevant 
provisions on speci1.4 (h hat[(n)-8 (al)-7 (y)42.373 0 Tt92L053 0 Td
(E)53 0 Td
(-) Td
(E)53 0 Td
(-) 0001 Tc -)-7 (y)42.353 0 Tt925053 0 Td
(E)53 0 -4 (7)-12 (d.d)-8.6 ( d)4. 
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"We have observed above that the text of Article 12.12 envisages that a decision is 
taken, and discretion is exercised by a panel. Similarly, other provisions relating to 
panel procedures contemplate action by the panel. For instance, Article 12.5 stipulates 
that panels should set precise deadlines for written submissions by the parties, and 
Article 13 provides a right for panels to seek information and technical advice from 
any individual or body they deem appropriate. This contrasts with other references to 
'a panel' or 'the panel' in provisions relating to earlier stages of a dispute, which do 
not contemplate action by the panel. Article 6.1, for instance, provides that a panel 
shall be established by the DSB if certain conditions are met. However, this Bhe
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