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advice  or to conclude that no weight at all should be given to what has been 
received.  

The thrust of Articles  12 and 13, taken together, is that the DSU accords to a p anel 
established by the DSB, and engaged in a dispute settlement proceeding, ample 
and e xtensive authority to undertake and to control the process by which it 
informs itself both of the relevant facts of the dispute and of the legal norms and 
principles ap
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data.  Brazil later proposed a methodology  using the  then -availab le data which 
re lied on a particular assumption.  Data that could prove or disprove t hat 
assumpti on was in the  control of the U nited States but not available to Brazil or to 
the Panel .  B razil had already explained the problems cause d by the aggregation of  
data.  At the  Panel's request, Brazil explained the m ethodology w hich it would 
apply  to t he unav ailable data,  which s howed the Panel that it was both necessary 
and appropriate to use its powers under Article 13 of the DSU to access t he data i n 
a suitable format that woul d permit Brazil to run its method ology .  At that stage, it 
was not clear t o the P anel what the  data wo uld show,  nor what the results of 
Brazil's methodology would be.  Thi



WTO ANALYTICAL INDEX   
DSU – Article 13 /Appendix  4 ( DS reports ) 

 

9 
 

likely to be necessary to ensure due process and a proper  adjud icat ion of the relevant 
claim(s)." 24  

20.  In 



WTO ANALYTICAL INDEX   
DSU – Article 13 /Appendix  4 ( DS reports ) 

 

10  
 

Panel also noted that Aus tr al ia had attempted unsuccessfully to obta in the d ata in 
qu estion from the private entities resp onsible for its collection. The Panel was mindful 
of the Appellate Body's observa tion that due  process is connected, inter  alia , to the 
right of parties to be af fo



WTO ANALYTICAL INDEX   
DSU – Article 13 /Appendix  4 ( DS reports ) 

 

11  
 

considered that the fact that the requested information underlay publi shed articles did 
not, in itself , shield  it from scrutiny und er A rticle  13 of the DSU." 31  

1.3.1.5  Oth er i nternational intergovernmental organizati ons   

1.3.1.5.1  Ge neral  

26.  In India – Qua ntitative Restrict ions , the Panel consulted wit h the IMF on India's balance -
of -payments situ at ion. In this  context,  the ques tion aro se w hether i n the lig ht of Article  XV:2, 
which speaks of  consultations between the CONTRACTING PA RTIES and the IMF, a panel could 
engage in su ch consultations with the IMF.  The United States, the complaining party, op ined that 
th e terms o f Article  XV:2 of GATT 1994, read i n a ccor dance with paragraph  2(b) o f the 
Incorporation Clause of GATT  1994 in An nex  1Aex
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1.3.1.6  Discre t ion not to seek in fo rmation  

29.  In Argentina – Textiles and Apparel , Argentina argued on appeal that the Panel had f ailed 
to make "a n obj ect ive  assessment of  the matter" because it had not acceded t o th e request of the 
parties in see king information from, and  
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"We also wish to underline that although panels en joy  a discretion , pursua nt to Article 
13 of the DSU, to seek in fo rmation 'from any r elevant source' , Article 11 of  the DSU 
imposes no obligatio n on panels to cond uct tU7 0 Td(n)-8 ( ottom 1m Td
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the content of their report until it is made  public". The Ar bit rat or s also feare d that such cond it ions, 
if they were to be accepted, could make access to evidence more difficul t in future  cases under the 
DSU.  As a result, they decided not to use the information submitted. 44  

1.4  Article  13.2  

1.4.1  Di sc retion  t o consult with i ndi vid ua l e xp ert s r ather th an expert  review group  
pursuant to Appendix 4  

40.  As of August 2022, no di spute settlemc -0.0 3.28 0 Td2.3 6 (i)]TJ
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this  to be a refere nce  to the types o f issu es comm on to SPS disput es, and  not to 
suggest a limitation as to the sco pe or  nature of questioning that would be permitted  
in such d isputes. Thus, while the language of  Article 11.2 indicates that experts should 
be c onsulte d in dis pute s involving sc ienti fic o r t echnic al  issues,  it doe s not mandate  
that the advice sought be co nfined to such issues. This understanding  is also 
consonant w ith the s cope and nature of questioning permitted under Article 13 of the 
DSU, which  grants pa nels 'the  right to seek  i nfo rmati on and te chnical ad vice from any 
individual or body  which it deems a ppropriate', to 'seek information from any relevant 
source', and to 'c onsult  experts to obtain their opinion on certain aspects of the 
matter'. O n the basi s of the foregoing, we do  no t con sid er tha t either A rticle 11.2 of 
the SPS Agreement or Article 13 of  the DSU imposes  constraints on a panel's 
consultati on with e xperts, i ncluding with any relevant international  organizations, and 
we see no basis  for un der stand ing Article 11.2 o f the  SPS Agr eement  to circum scribe 
the authority  or discretion a panel enjoys  under Article 13 of the DSU in SPS  disputes. 
For t hese reasons, we di sagree that Article 11.2 of the SPS Agreement limits the 
permissible scope o f a pa ne l's co nsul tations with a n int ernat ion al org anization in the 
manner  sugges ted by India. To the contrary, these provisions apply cumulatively and 
harmoniou sly in SPS disputes , 
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even argue  that the 'determination of sorption levels' is an  alternative measure which 
meets the th ree elements under Article  5.6. " 48  

1.4.5  Pan el may  not de legate l egal c haract erizatio n to  expe rts  

45.  In Austra lia – Apples , the  Appellate Body noted that th e Panel asked the experts w hether 
restricting to mat ure, symptomless ap p


