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 4. If a third party considers that a measure already the subject of a panel proceeding 

nullifies or impairs benefits accruing to it under any covered agreement, that Member may 
have recourse to normal dispute settlement procedures under this Understanding. Such a 
dispute shall be referred to the original panel wherever possible. 

 
1.2  Article 10.1 

1. In US – FSC (Article 21.5 – EC), Appellate Body found that Article 10.3 requires that third 
parties are provided with all of the submissions made by the parties up to the time of the first 
panel meeting, regardless of whether that meeting is the first of two panel meetings, or the first 
and only panel meeting. In the course of its analysis, the Appellate Body discussed Article 10.1: 

"Our interpretation of Article 10.3 is also consistent with the context of that provision. 
Article 10.1 directs panels 'fully' to take into account the interests of Members other 
than the parties to the dispute, and Article 10.2 requires panels to grant to third 
parties 'an opportunity to be heard'. Article 10.3 ensures that, up to a defined stage in 
the panel proceedings, third parties can participate fully in the proceedings, on the 
basis of the same written submissions as the parties themselves. Article 10.3 thereby 
seeks to guarantee that the third parties can participate at a session of the first 
meeting with the panel in a full and meaningful fashion that would not be possible if 
the third parties were denied written submissions made to the panel before that 
meeting. Moreover, panels themselves will thereby benefit more from the 
contributions made by third parties and will, therefore, be better able 'fully' to take 
into account the interests of Members, as directed by Article 10.1 of the DSU."1  

2. In US – Upland Cotton, the Panel concluded that, in the context of examining Brazil's claim 
of "serious prejudice to the interests of another Member" under Article 5(c) of the SCM Agreement, 
the serious prejudice under examination by a WTO panel is the serious prejudice allegedly suffered 
by the complaining Member only; the Panel indicated that it would take into account the serious 
prejudice allegations of other Members only to the extent these constitute evidence of the serious 
prejudice suffered by Brazil. In the course of its reasoning, the Panel stated that: 

"As we have already observed, by the terms of Article 10.1 of the DSU, we are already 
bound to take the interest of all WTO Members – naturally including least-developed 
country Members – fully 



WTO ANALYTICAL INDEX  
DSU – Article 10 (DS reports) 

 

3 
 



WTO ANALYTICAL INDEX  
DSU – Article 10 (DS reports) 

 

4 
 

(b) the Panel process had not been hampered. 

On the basis of these considerations, the Panel therefore decided … to accept as third 
parties all Members that had expressed a third-party interest and saw no reason to 
treat them differently".7 

8. In Turkey - Rice, Pakistan notified its interest to participate as a third party to the dispute 
151 days after the establishment of the Panel, and after the Panel had been composed. When the 
Panel raised the issue of this third party request with the parties at the organizational meeting, the 
complainant was in favour of Pakistan's request to be included, while the respondent opposed it.8  
The Panel decided to accept Pakistan's third-party request. Referring to the text of the DSU, the 
Panel noted that Members are not specifically required to notify to the DSB their interest in 
participating in any specific dispute as third parties: 

"Article 10 of the DSU is silent on when Members need to notify to the DSB their 
interest in participating in any specific dispute as third parties. The Panel is aware, 
however, of the GATT Council Chairman's Statement of June 1994, which provided for 
a ten-day notification period: 

'Delegations in a position to do so, should indicate their intention to 
participate as a third party in a panel proceeding at the Council session 
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'[T]o assist the DSB in discharging its responsibilities under this 
Understanding and the covered agreements. Accordingly, a panel should 
make an objective assessment  of the matter before it, including an 
objective assessment of the facts of the case and the applicability of and 
conformity with the relevant covered agreements, and make such other 
findings as will assist the DSB in making the recommendations or in 
giving the rulings provided for in the covered agreements …' 

Similar to the Panel in EC – Export Subsidies on Sugar, we emphasize that this 
decision is specific to this dispute and is not intended to offer a legal interpretation of 
the ten-day notification period referred to in the GATT Council Chairman's Statement 
of June 1994. 

In the light of the above, as communicated on 30 August 2006 to the parties and third 
parties in these proceedings, we decided to accept as third parties all Members that 
had expressed a third-party interest and saw no reason to treat them differently. 
Similar to the Panel in EC – Export Subsidies on Sugar (Australia), we emphasize that 
this decision is specific to this dispute and is not intended to offer a legal 
interpretation of the ten-day notification period referred to in the GATT Council 
Chairman's Statement of June 1994."9 

9. In EC – IT Products, the United States, Japan and Chinese Taipei notified their interest to 
participate as third parties in each other's complaints. The notifications were made 122 days after 
the establishment of the Panel, and one day after the composition of the Panel. The Panel allowed 
these main parties to also participate as third parties. After noting that Article 10 is silent on the 
period of time Members have to notify their interest to participate as third parties in a given 
dispute, the GATT Council Chairman's Statement of June 1994, and the prior panel reports in EC – 
Export Subsidies on Sugar and Turkey – Rice, the Panel decided that: 

"Despite the length of delay and the fact that this Panel had already been composed, 
we see no reason why accepting the complainants' requests would affect the 
'independence of the members' of this Panel or otherwise hamper the Panel process. 
The members of this Panel had been selected taking into consideration the 
participation of the complainants as main parties. We do not see how the additional 
participation of the complainants as third parties would have compromised the initial 
selection of these panellists; nor has the European Communities made any such 
allegation. Given the foregoing, we confirm our acceptance of the complainants' 
request to participate as third parties to this dispute."10 

10. In Indonesia – Chicken, Oman and Qatar requested to join the proceedings as third parties 
more than three months after the establishment of the Panel, without providing any justification. 
Taking into account the practice of the 10-d



WTO ANALYTICAL INDEX  
DSU – Article 10 (DS reports) 

 

6 
 

1.3.3  Whether a Member that has not notified its interest pursuant to Article 10.2 may 
submit a brief   

12. In EC – Sardines, Morocco did not notify its interest pursuant to Article 10.2. However, 
during the appeal proceedings, Morocco submitted an amicus curiae brief. Peru objected to the 
Appellate Body accepting Morocco's brief, arguing that such acceptance would circumvent the rules 
in the DSU setting out the conditions under which WTO Members can participate as third parties in 
dispute settlement proceedings. The Appellate Body disagreed: 

"None of the participants in this appeal has pointed to any provision of the DSU that 
can be understood as prohibiting WTO Members from participating in panel or 
appellate proceedings as an amicus curiae. Nor has any participant in this appeal 
demonstrated how such participation would contravene the DSU. Peru states only that 
the DSU provides that participation as a third party is governed by Articles 10.2 and 
17.4, and appears to draw from this a negative inference such that Members may 
participate pursuant to those rules, or not at all. We have examined Articles 10.2 and 
17.4, and we do not share Peru's view. Just because those provisions stipulate when a 
Member may participate in a dispute settlement proceeding as a third party or third 
participant, does not, in our view, lead inevitably to the conclusion that participation 
by a Member as an amicus curiae is prohibited."13 

1.4  Article 10.3 

13. In US 
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investigation in order to make an objective assessment of the matter. At that point, a 
panel is not limited by the arguments made by the parties to a dispute; it may 
develop its own arguments, and it can certainly consider the arguments made by third 
parties. Australia's proposition that a panel is precluded from considering information 
put forward by a third party is contrary to the panel's duty to make an objective 
assessment of the matter. It would also cons





WTO ANALYTICAL INDEX  
DSU – Article 10 (DS reports) 

 

11 
 

moot in the light of second submissions by the parties to which third parties did not 
have access. Without access to all the submissions by the parties to the dispute to the 
first meeting of the panel, uninformed third party submissions could unduly delay 
panel proceedings and, as rightly emphasised by the EC and supported by Mexico, 
could prevent the Panel from receiving 'the benefit of a useful contribution by third 
parties which could help the Panel to make the objective assessment that it is required 
to make under Article 11 of the DSU'."29 

30. In US – FSC (Article 21.5 – EC), the Panel, in a preliminary ruling, did not follow the 
position of the Panel in Canada – Dairy (Article 21.5 – New Zealand and US) and denied access to 
second written submissions to third parties on the grounds that it was not permitted by 
Article 10.3 of the DSU. However, the Appellate Body disagreed with the Panel on the grounds that 
Article 10.3 requires that third parties are provided with all of the submissions made by the parties 
up to the  time of the first panel meeting "whether that meeting is the first of two panel meetings, 
or the first and only panel meeting": 
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Second, several methodologies are proposed to calculate lost export 
opportunities.  Given the fact that 



WTO ANALYTICAL INDEX  
DSU – Article 10 (DS reports) 

 

14 
 

… 

The Arbitrator sees no basis for assuming that its determination under Article 22.7 of 
the DSU in respect of Antigua and Barbuda's request to suspend concessions and 
other obligations would be such as to adversely affect the EC's rights in the context of 
the separate proceeding it is engaged in with other Members concerned under Article 
XXI:1(b) of the GATS for the modification of US concessions, which has both a distinct 
legal basis and a distinct object."35 

36. In US – COOL (Article 22.6 – United States), involving two parallel proceedings, one 
dispute initiated by Mexico and the other one by Canada, the Arbitrator granted these two 
Members' requests to participate in each other's proceedings. Specifically, the Arbitrator gave the 
two parties the right to have access to all written submissions and to be present during the 
entirety of the joint hearings: 

"As noted in previous arbitrations under Article 22.6 of the DSU, arbitrators, like 
panels, have 'a margin of discretion to deal, always in accordance with due process, 
with specific situations that may arise in a particular case and that are not expressly 
regulated.' The DSU does not contain a specific provision on third-party rights in 
Article 22.6 arbitration proceedings, nor does it deny any such rights. Noting the 
absence of any such provision, previous arbitrators have denied requests for third-
party status on the grounds that the party making the request could not show that its 
rights would be adversely affected through their inability to participate in the 
proceedings. However, arbitrators have authorized participation by Members not 
directly involved in the arbitration in certain situations. We note that in the two 
parallel arbitration proceedings in the EC – Hormones dispute, participation rights 
were granted because it was c Tw 5.36 0 T(e i)-20 Td
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