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1.2  General 

1.2.1  The goal of Article 23: rejection of unilateral self-help  

1. In US – Shrimp, the Panel stated that "by its very nature, the WTO Agreement favours a 
multilateral approach to trade issues". In that connection, the Panel stated that "[t]his approach is 
also expressed in Article 23.1 of the DSU which stresses the primacy of the multilateral system 
and rejects unilateralism as a substitute for the procedures foreseen in that agreement".1 

2. In EC – Bananas III (United States) (Article 22.6 – EC), the Arbitrators stated that "the goal 
of Article 23" is the "multilateral determination" of whether WTO agreements have been violated 
and the extent of any nullification or impairment.2 

3. In Canada – Aircraft Credits and Guarantees, the Panel observed that "Article 23.1 of the 
DSU provides that Members shall resolve all disputes through the multilateral dispute system, to 
the exclusion of unilateral self-help."3 

4. In Canada – Aircraft Credits and Guarantees (Article 22.6 – Canada), the Arbitrator 
suggested that Article 23 prevents a Member from "tak[ing] the law into its own hands".4 

1.2.2  Relationship between Articles 23.1 and 23.2 

5. The Panel in US – Section 301 Trade Act stated that Article 23.2 is "explicitly linked to, and 
has to be read together with and subject to, Article 23.1".5   

6. In US – Certain EC Products, the Panel considered the EC argument that the United States 
unilaterally imposed trade sanctions and thereby violated Article 23 of the DSU. The Panel, in a 
finding not directly reviewed by the Appellate Body, held that both paragraphs of Article 23 provide 
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(ii) determine the duration of the reasonable period of time for implementation;  or 
(iii) decide to suspend concessions and determine the level thereof.   

The phrase '[i]n such cases, Members shall' with which Article 23.2 begins refers back 
to the situation described in Article 23.1, namely, when a Member is seeking the 
redress of, inter alia, a violation of obligations under the covered agreements.  We 
share the view of the panel in US – Section 301 Trade Act that the terms '[i]n such 
cases, Members shall' used in the chapeau of Article 23.2 make clear that Article 23.2 
is 'explicitly linked to, and has to be read together with and subject to, Article 23.1'.15  
Therefore, the specific prohibitions of unilateral actions in Article 23.2 must be 
understood in the context of the overarching provision of Article 23.1.  In other words, 
the unilateral actions prohibited by Article 23.2 are those taken by a Member with a 
view to seeking redress of a violation.  Moreover, the phrase '[i]n such cases, 
Members shall' at the beginning of Article 23.2 indicates that the specific obligations 
set forth in its subparagraphs clarify and illustrate the scope of the general and 
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in paragraph 7.54, in so doing, we will need to interpret the WTO concession 
contained in heading 02.10 of the EC Schedule."19 

12. Along the same lines, the Panel in EC and certain member States – Large Civil Aircraft 
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… 

On its face, this description of the 3 
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any unilateral attempt to obtain these results would be a violation of Article 23.1 of 
the DSU.26 

16. 
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not yet been rectified.  In any event, the suspension of concessions that has been 
duly authorized by the DSB will not constitute a violation of Article 23.1, as long as it 
is consistent with other rules of the DSU, including paragraphs 2 through 8 of Article 
22, even if the continued application of the suspension of concessions is regarded as 
an action or part of a process of 'seeking the redress'.  This is because, before 
obtaining the DSB's authorization to suspend concessions, a Member must initiate a 
dispute settlement process in which it challenges the consistency with the covered 
agreements of a measure taken by another Member.  The Member initiating the 
process will only be authoriz
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under Article 23.2(a), goes, in our view, against the ordinary meaning of 
Article 23.2(a) read together with Article 23.1."33 

20. In US/Canada – Continued Suspension, the Appellate Body concluded that the Panel erred in 
finding that the United States and Canada made a "determination" within the meaning of Article 
23.2(a) on the basis of statements made at DSB meetings, and on the basis of the fact that the 
suspension of concessions continued subsequent to the notification of Directive 2003/74/EC. In the 
course of its analysis, the Appellate Body stated that: 

"We share the view of the panel in US – Section 301 Trade Act that a 'determination' 
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were the case, the DSB woul
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In the context of these provisions, any WTO suspension of concessions or other 
obligations without prior DSB authorization is explicitly prohibited.  On 3 March there 
was no relevant DSB authorization of any sort."40 

1.5  Relationship with other provisions of the DSU 

1.5.1  Article 3.7 

26. In US – Certain EC Products, the Appellate Body clarified that "[t]he obligation of WTO 
Members not to suspend concessions or other obligations without prior DSB authorization is 
explicitly set out in Articles 22.6 and 23.2(c), not in Article 3.7 of the DSU".  It "consider[ed], 
however, that if a Member has acted in breach of Articles 22.6 and 23.2(c) of the DSU, that 
Member has also, in view of the nature and content of Article 3.7, last sentence, necessarily acted 
contrary to the latter provision."41 

1.5.2  Article 22.8 

27. In US/Canada – Continued Suspension




