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"[A] TMB member appointed by a WTO Member involved in a dispute before the TMB,
participates in the TMB’s deliberations, although such TMB member cannot block a
consensus (Article 8.2 of the ATC). On the contrary, panelists under the DSU are not
selected on the basis of constituencies and the citizens of any party to a dispute under
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"[1]t is not within its authority under the DSU to make a ‘finding or ruling’ on an issue
that has not been raised by any of the parties to the dispute and which concerns the
application by the WTO Director-General of the DSU provisions regarding panel
composition. The Panel fails to see how the 'finding or ruling' requested by the
European Communities would contribute to a positive solution to this dispute within
the meaning of Article 3.7 of the DSU."®

9. A very similar issue arose in US — Zeroing (EC) (Article 21.5 — EC). In that case, and with
the agreement of the parties pursuant to Article 8.3 of the DSU, the original panel included citizens
of the Members whose governments were parties the dispute. In the composition of the Article
21.5 panel, the United States withdrew its agreement to the service of citizens of Members whose
governments were parties to the dispute. The European Communities argued that the original
agreement under Article 8.3 DSU cannot be revoked at any stage of the dispute proceedings,
including the compliance panel stage, and that the panel had therefore been improperly composed.
The Panel concluded that it had no authority to rule on the propriety of its own composition:

"The EC claims and arguments raise the question whether a panel may rule on the
propriety or consistency with the DSU of its own composition. It is surprising that it is
the complaining party in this dispute that raises this issue. But in any event, we do
not believe that we need to address this question comprehensively.

We note that this Panel was composed by the Director-General of the WTO pursuant
to the provisions of Article
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was improperly composed. In the light of this conclusion, we do not consider it
necessary to address the other arguments made by the parties on this matter."”

Current as of: December 2023

7 Appellate Body Report, US — Zeroing (EC) (Article 21.5 — EC), para. 172.
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