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measures ... are defined as’). Under Article XVI, a Member
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therefore examine the horizontal limitations in the Schedules of Croatia and Hungary,
starting with the Schedule of Croatia."®

9. For the use of the words "None" and "Unbound" in the "Limitations on Market Access"
column of GATS Schedules, see the Section on Article XX:1 of the GATS.

1.4.1.2 Scope of Article XVI:2

10. The Panel in China — Electronic Payment Services
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through capacity leased to the cross-border supplier."® With respect to the cross border supply of
telecommunications services:

"This element of the routing restriction means, therefore, that supply of the service by
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is subject to a zero quota in the sense of Article XVI:2(a), (b) and (c). We note that,
while this limitation prohibits services that originate on a facilities basis from being
terminated over leased circuits, it does not prevent these services from being supplied
when they fall within the facilities-based category with respect to termination."38

30. Likewise, with respect to non-facilities based services supplied cross border, the Panel in
Mexico — Telecoms found that the routing requirement "prohibits the cross-border supply upon
termination within Mexico by means of the very "leased capacity” which defines this type of
service. The Panel therefore found:

"While this element of the routing restriction does not expressly prohibit cross-border
supply over leased capacity on the originating segment, it m
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We note in this respect that the GATS, in its origin rules for service suppliers of
another Member, makes a similar distinction between ownership and control of an
entity. According to Article XXVIII(n), a juridical person is ‘owned' by persons of a
Member if more than 50 per cent of the equity interest in it is beneficially owned by
persons of that Member, while a juridical person is ‘controlled’ by persons of a
Member if such persons have the power to name a majority of its directors or
otherwise to legally direct its actions."52

43. The Panel in EU — Energy Package addressed the issue of whether Article XVI:2(f) prohibits
limitations on the participation of foreign capital or whether it encompasses any limitation on
capital participation "regardless of the origin." The Panel found that this provision applies to
measures that restrict foreign capital participation. The Panel underlined, however, that such a
measure does not necessarily have to explicitly refer to foreign capital participation:

"In our view, limitations falling within the scope of Article XVI:2(f) must target foreign
capital participation due to the foreign origin of the capital; limitations applying
without distinction to both foreign and domestic capital participation are not covered
by this provision. We wish to clarify that we do not mean to say that only limitations
which explicitly refer to foreign capital participation fall under subparagraph (f). For
example, a measure articulating a condition in relation to domestic capital
participation may be encompassed within the scope Article XVI:2(f) if such measure
targets foreign capital participation due to the foreign origin of the capital (e.g.
domestic capital participation shall be no less than X per cent)."53

Current as of: December 2023

52 panel Report, China — Publication and Audiovisual Products, paras. 7.1392-7.1394. In that dispute,
the Panel also found that measures whereby the domestic joint venture partner "shall hold no less than 51%
equity in the contractual joint venture" or whereby the provision of the service is "limited to contractual joint
ventures where the [domestic] partner holds majority share" amount to "limitations on the foreign equity
participation in terms of maximum percentage limit on foreign share-holding" within the meaning of
Article XVI:2(f). See Panel Report, China — Publications and Audiovisual Products, paras. 7.1376 and 7.1388.
53 panel Report, EU — Energy Package, para. 7.718.
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