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1 ARTICLE X111
1.1 Text of Article XII1
Article XI111*
Non-discriminatory Administration of Quantitative Restrictions
1. No prohibition or restriction shall be applied by any contracting party on the

importation of any product of the territory of any other contracting party or on the
exportation of any produc
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"The essence of the non-



10.

WTO ANALYTICAL INDEX
GATT 1994 — Article XIIl (DS reports)









WTO ANALYTICAL INDEX
GATT 1994 — Article XIIl (DS reports)

regime, including its preferential ACP tariff quota, is inconsistent with the chapeau of Article XI111:2
of the GATT 1994."20

18. In EU — Poultry (China), the Panel found that the chapeau contains an obligation that can
be violated independently of Article XIII:2(d) (or other subparagraphs). Recalling prior
jurisprudence, the Panel stated that:

"The chapeau states that Members ‘shall aim at a distribution of trade [...]
approaching as closely as possible the shares which the various Members might be
expected to obtain in the absence of such restrictions'. The wording of the chapeau
(‘shall’) suggests that it contains a binding obligation, and this is reinforced by the fact
that the Ad Note to Article XII1:2(d) refers to the chapeau as containing a 'general
rule'. In this case, the parties agree that the chapeau of Article XIIl:2 imposes a
mandatory legal obligation that must be respected when allocating a TRQ among
supplying countries. In that sense, we understand the European Union to agree with
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reason why the United States could not have chosen another type of measure consistent with the
general rule set forth in the chapeau of Article XI11:2."?2 The Panel held:

"Irrespective of whether or not tariff quotas constitute "quotas" within the meaning of
Article Xll1:2(a), tariff quotas are necessarily subject to the disciplines contained in
Article XIl1:2(a) as a result of the express language of Article XII11:5.  Thus,
Article Xll1:2(a) must have meaning in the context of tariff quotas. We believe that,
in respect of tariff quotas, Article Xll1:2(a) requires Members to fix, wherever
practicable, the total amount of imports permitted at the lower tariff rate.23"24

1.5.3 Article XI111:2(b): Import licensing schemes

20. Article 4 of the Understanding on the Balance-of-Payments Provisions of the GATT 1994
provides that "In the administration of quantitative restrictions, a Member shall use discretionary
licensing only when unavoidable and shall phase it out progressively. Appropriate justification shall
be provided as to the criteria used to determine allowable import quantities or values."

1.5.4 Article XI11:2(d): quota allocation
1.5.4.1 Agreements under Article X111:2(d)
21. The Panel in EC — Bananas |1l observed regarding Article XI11:2(d):

"Article XI11:2(d) ... specifies the treatment that, in case of country-specific allocation
of tariff quota shares, must be given to Members with 'a substantial interest in
supplying the product concerned'. For those Members, the Member proposing to
impose restrictions may seek agreement with them as provided in Article XIl1:2(d),
first sentence. If that is not reasonably practicable, then it must allot shares in the
quota (or tariff quota) to them on the basis of the criteria specified in Article XI11:2(d),
second sentence.

The terms of Article XI11:2(d) make clear that the combined use of agreements and
unilateral allocations to Members with substantial interests is not permitted. The text
of Article Xlll:2(d) provides that where the first 'method’, i.e., agreement, is not
reasonably practicable, then an allocation must be made. Thus, in the absence of
agreements with all Members having a substantial interest in supplying the product,
the Member applying the restriction must allocate shares in accordance with the rules
of Article Xlll1:2(d), second sentence. In the absence of this rule, the Member
allocating shares could reach agreements with some Members having a substantial
interest in supplying the product that discriminated against other Members having a
substantial interest supplying the product, even if those other Members objected to
the shares they were to be allocated."?>

22. The Appellate Body Report on EC — Poultry rejected Brazil's claim that a bilateral
agreement with the EC constituted an agreement under Article XI1l1:2(d) to allocate the entire
amount of a tariff quota to Brazil, and observed:

"To conform to Article Xl111:2(d), all other Members having a 'substantial interest' in
supplying the product concerned would have to agree. That is not the case here. As
the European Communities did not seek an agreement with Thailand, the other
contracting party having a substantial interest in the supply of frozen poultry meat to
the European Communities at that time, the Oilseeds Agreement cannot be considered
an agreement within the meaning of Article X111:2(d) of the GATT 1994."26

22 panel Report, US — Line Pipe, fn. 74.

23 (footnote original) The obligation cannot extend to fixing the total amount of permitted imports at the
higher tariff rate, because that would effectively undermine the distinction between tariff quotas and
quantitative restrictions.

24 panel Report, US — Line Pipe, para. 7.58.

25 panel Report, EC — Bananas lll, paras. 7.71-7.72.

26 Appellate Body Report, Brazil — Poultry, para. 93.
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1.5.4.2 Allocation of import quotas to Members other than those with a *"substantial
interest” (including an "all others' share)

23. The Panel in EC — Bananas Ill, in a finding not addressed by the Appellate Body, found
that country-specific quota shares can be allocated to Members that do not have a substantial
interest in supplying the product; the Panel emphasized that any allocation to Members not having
a substantial interest in supplying the product at issue would have to comply with the principle of
non-discrimination. The Panel endorsed allocation on the basis of imports during a representative
period consisting of the three years prior to the quota:

"[W]e note that the first sentence of Article XI11:2(d) refers to allocation of a quota
‘among supplying countries’. This could be read to imply that an allocation may also
be made to Members that do not have a substantial interest in supplying the product.
If this interpretation is accepted, any such allocation must, however, meet the
requirements of Article XI11:1 and the general rule in the chapeau to Article XI11:2(d).
Therefore, if a Member wishes to allocate shares of a tariff quota to some suppliers
without a substantial interest, then such shares must be allocated to all such
suppliers. Otherwise, imports from Members would not be similarly restricted as
required by Article XI11:1.27 As to the second point, in such a case it would be
required to use the same method as was used to allocate the country-specific shares
to the Members having a substantial interest in supplying the product, because
otherwise the requirements of Article XI11:1 would also not be met.

In so far as this in practice results in the use of an ‘others' category for all Members
not having a substantial interest in supplying the product, it comports well with the
object and purpose of Article XIll, as expressed in the general rule to the chapeau to
Article XIl1:2. When a significant share of a tariff quota is assigned to 'others’, the
import market will evolve with the minimum amount of distortion. Members not
having a substantial supplying interest will be able, if sufficiently competitive, to gain
market share in the 'others' category and possibly achieve 'substantial supplying
interest' status which, in turn, would provide them the opportunity to receive a
country-specific allocation by invoking the provisions of Article XI11:4. New entrants
will be able to compete in the market, and likewise have an opportunity ise
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However, in the context of Article XII1:2, we
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1.5.4.6 "special factors"
1.5.4.6.1 Import bans and SPS measures

31. In EU — Poultry (China), China contended that by using a reference period that was tainted
by the existence of import prohibitions due to the SPS measures, the European Union did not base
its determinations of which Members held a substantial supplying interest, or the TRQ allocation,
taking due account of "special factors which may have affected or may be affecting the trade in
the product”. According to China, the "special factor" in this regard was "the reduced ability to
export as a result of import bans due to SPS measures". The Panel stated that:

"In this respect, we find it difficult to characterize the SPS measures as such as
'special factors', insofar as they apply equally to imports from all Members in the same
situation. As already noted, in our view, there is nothing unusual about Members
applying WTO-consistent measures which may, directly or indirectly, affect the
importation of certain products. It is not in dispute that 'the reduced ability to export
as a result of import bans due to SPS measures' was the result of the determination
that Chinese poultry producers had not complied with the applicable SPS measures
maintained by the European Union. We have some difficulty with the notion that a
Member setting a TRQ would need to make allowance for import restrictions arising
from foreign producers' non-compliance with applicable SPS measures.

We consider that the Ad Note to Article XI11:2(d), and the text of that provision itself,
convey that the rules governing the allocation of TRQs among supplying countries
should not be interpreted in a manner that would establish requirements that
governmental authorities cannot put into practice, or which are otherwise not feasible.
This mirrors the objective, expressed in the text of paragraph 4 of the Ad Note to
Article XXVIII:1, of ensuring that negotiations and agreement under Article XXVIII are
not 'unduly difficult’ and that ‘complications in the application of this Article' are
avoided.

In our view, treating the SPS measures that were in place over the 2003-2005 and
2006-2008 periods as 'special factors' would result in a rule for the allocation of the
TRQs that is not practicable. The reason is that estimating what poultry imports would
be without any of the SPS measures affecting Chinese poultry imports would be an
extremely complex task involving the use of highly speculative estimates. Under such
an approach, the European Union would have been obligated to take into account not
only the range of SPS measures that applied to China and which are of concern to
China (including the residues measure, the avian influenza measure, and the heat
treatment measure), but also the SPS measures applied to many other WTO Members
and, more generally, for its entire sanitary regime applied to imports of poultry
products."38

1.5.4.6.2 Changes in import shares

32. In EU — Poultry (China), the Panel found that a sharp increase in imports from China in
several product lines following the removal of those SPS measures did constitute a "special factor"
within the meaning of Article XI11:2(d). In the course of its analysis of that issue, the Panel stated
that:

"Article XI11:2(d) refers to 'special factors which may have affected or which may be
affecting the trade in the product'. Similar formulations are used in other provisions of
the covered agreements. We consider that, in certain circumstances, consideration of
'special factors' in the context of Article X111:2(d) could require the Member allocating
a TRQ among supplying countries to take into account changes in the import shares
held by different Members which may have occurred between the end of the
representative period selected and the time of the TRQ being allocated. In other

38 Panel Report, EU — Poultry (China), paras. 7.337 and 7.340-7.341.
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that an importing Member's discretion is not unfettered. In the course of its analysis, the Panel
stated that:

"We recall that Article XlIl1:4 states that a Member imposing a TRQ shall ‘consult
promptly' upon request from a Member holding a substantial supplying interest. On its
face, the wording of Article XIl1:4 only imposes a mandatory obligation to consult
upon the request of a Member holding a substantial supplying interest. The obligation
to ‘consult’ contained in Article XllI:4 is, in accordance with its ordinary meaning, an
obligation to 'confer about’, 'deliberate upon’, or 'consider' the matters listed in Article
XI11:4. There is nothing in the ordinary meaning of this term, or in the text of Article
X111:4, to suggest that the consultations should lead to a specific outcome, in this case
the reallocation of the TRQ shares. We note that our reading of Article XI11:4 conforms
to a general understanding of the term ‘consultations’ as used elsewhere in the
covered agreements. Based on the ordinary meaning of the term ‘consult’, we are
therefore inclined to agree with the European Union that Article XlIl1:4 only imposes
an obligation to 'confer about’, ‘deliberate upon’, or 'consider' the matters listed in
Article XIll1:4, and not an obligation to reallocate TRQ shares upon request from a
Member with a substantial supplying interest.

Proceeding on the understanding that a Member does not have unfettered discretion
to refuse to reallocate the TRQ shares upon the request of a Member holding a
substantial supplying interest following a change in import shares, we do not however
see any indication in the wording of Article Xlll:4 of any time frame as to when or
how often such reallocation would have to take place, or based on the occurrence of
which events. There is no specific guidance in the text of Article XI11:4 on whether, for
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"While the provisions of Article Xll1:4 on consultations and adjustments seem to be
primarily aimed at adjustments to quota shares allocated pursuant to Article XI11:2(d),
second sentence, they also apply in the case where agreements were reached
pursuant to Article XIIl:2(d), first sentence, with Members having a substantial
interest in supplying the product concerned. In addition, in so far as a new Member
has a substantial interest in supplying that product, its share of the 'others' category
can be viewed, for purposes of Article Xlll:4, as a provision established unilaterally
relating to the allocation of an adequate quota."%?

43. In EU — Poultry (China), the European U
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of a TRQ are allocated unilaterally pursuant to the second sentence of Article
XI1:2(d)."s3

1.8 Article XI111:5
1.8.1 Application of Article X111 to tariff quotas

44. The Panel in EC — Bananas Ill (Article 21.5 - Ecuador) found that "a tariff quota is a
quantitative limit on the availability of a specific tariff rate".>*

45. The Panel in US — Line Pipe examined a US safeguard measure which provided that, for
three years and one day, a higher tariff (declining each year) would be imposed on all imports
from each country in excess of 9,000 short tons. Mexico and Canada were excluded from the
remedy. As a threshold measure, the Panel determined that "the line pipe measure at issue is a
tariff quota, since there are country-specific limits (9000 short tons) placed on the application, or
availability, of the lower tariff rate, and it is these country-specific limits that determine whether or
not line pipe from specific countries enters the United States at the lower or higher rate of duty".5®
The Panel Report also holds that "By virtue of Article XIII:5, Article XIIl1:2(a) applies to tariff
quotas. ... a tariff quota may exist, even though no overall limit is provided for.56

46. The Panel Report on EC — Bananas |11 (Article 21.5 — Ecuador Il) addressed the application
of Article XllI to tariff quotas:

"The words "any" (both before the terms "tariff quota"” and "contracting party") and
"shall" in Article XIII:5 underscore the absolute and categorical nature of the
application of "the provisions of ... Article [XII1]" to tariff quotas. The Panel notes also
that Article XI11:5 uses the term "any tariff quota instituted or maintained by any
[Member]" in the singular. The Panel reads this to mean that Article XIl1 of the GATT
1994 is also applicable to one single tariff quota, and that this is so irrespective of
whether that single tariff quota is part of an import regime with more tariff quotas or
is part of an import regime that comprises only one tariff quota."s’

47. On appeal, the Appellate Body also addressed this issue:

"In contrast to quantitative restrictions, tariff quotas do not fall under the prohibition
in Article XI:1 and are in principle lawful under the GATT 1994, provided that quota
tariff rates are applied consistently with Article I. Members are required, in accordance
with Article 11, to provide treatment no less favourable than that bound in their
Schedules of Concessions. Accordingly, in-quota and out-of-quota tariffs must not
exceed bound tariff rates, and import quantities made available under the tariff quota
must not fall short of the scheduled amount. In addition, tariff quotas are, under the
terms of Article X111:5, made subject to the disciplines of Article XI11."58

1.9
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consumer preferences and end-user demand; and that would not inhibit the filling of
each TRQ.">®

49. After noting that China's commitments under Paragraph 116 are enforceable under the
DSU, the Panel made the following observations about the nature of the obligations set forth in
this provision:

"Paragraph 116 contains multiple obligations, which may be grouped into three
categories. The first category concerns the basis of China's TRQ administration, and
requires this basis to be transparent, predictable, uniform, fair, and non-
discriminatory. The second category concerns the timeframes, administrative
procedures and requirements China] TJ nB7en
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allocating shares in a TRQ in varying amounts among different supplying countries
would conflict with Article XI11:2.

Prior panel and Appellate Body Reports have, unsurprisingly, interpreted Article 1:1 so
as not to conflict with the obligations in Article XIIl:2 specifically relating to the
allocation of TRQs. The panel in EEC — Apples (Chile 1) considered it ‘more appropriate
to examine the matter in the context of Article XIIl which deals with the non-
discriminatory administration of quantitative restrictions rather than Article 1:1'.
Likewise, the panel in EEC — Dessert Apples also 'considered it more appropriate to
examine the consistency of the EEC measures with the most-favoured-nation
principles of the General Agreement in the context of Article XIII', as '[t]his provision
deals with the non-discriminatory administration of quantit
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sets of requirements in the GATT 1994 regulating the allocation of TRQ shares among
supplying countries. To the extent that the requirements of paragraph 6 of the
Understanding would be interpreted differently from the TRQ allocation requirements
found in Article XIII:2, this would mean that there are different and potentially
conflicting requirements regulating the allocation of TRQ shares among supplying
countries.

According to China, paragraph 6 of the Understanding applies 'at the level of the share
allocation of each tariff rate quota as well as at the level of the global tariff rate
quota'. However, we recall that paragraph 6 contains three different formulae for
calculating future trade prospects, and the importing Member is required to select the
formula that yields the greatest amount. Therefore, if paragraph 6 of the
Understanding applies at the level of the share allocation, the importing Member
would have to apply different formulae to different Members insofar as that would
yield a greater amount in any case. Based on the text of paragraph 6 of the
Understanding, we consider that the application of the formulae set forth in paragraph
6(a) and 6(b) at the level of TRQ allocation would not only lead to results that conflict
with the allocation rules set forth in Article XIIl:2, but which would also be
unworkable."7®

1.11 Relationship with other WTO Agreements

1.11.1 Agreement on Agriculture

60. In EC — Bananas Ill, the European Communities argued that, in light of the meaning and
intent of Articles 4.1 and 21.1 of the Agreement on Agriculture, it was permitted, with respect to
market access concessions, to act inconsistently with the requirements of Article X1l of the GATT

1994. The Panel concluded that the Agreement on Agriculture did not permit the European
Communities to act inconsistently with Article
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Agreement on Agriculture that th
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