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Il.  INTERPRETATION AND APPLICATION OF ARTICLE XXI

A. SCOPE AND APPLICATION OF ARTICLE XXI

1.
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considered to be necessary to protect its security interests. The CONTRACTING PARTIES had no power to question
that judgemento.®

The representative of Argentina noted that it had attempted to submit to GATT only the trade aspects of this
case and stated fithat in order to justify restrictive measures a contracting party invoking Article XXI would
specifically be required to state reasons of national security € there were no trade restrictions which could be
applied without being notified, discussed and justifiedo.”

Paragraph 7(iii) of the Ministerial Declaration adopted 29 November 1982 at the Thirty-eighth Session of
the CONTRACTING PARTIES provides that fié the contracting parties undertake, individually and jointly: € to
abstain from taking restrictive trade measures, for reasons of a non-economic character, not consistent with the
General Agreemento.®

The question of whether and to what extent the CONTRACTING PARTIES can review the national security
reasons for measures taken under Article XXI was discussed again in the GATT Council in May and July 1985 in
relation to the US trade embargo against Nicaragua which had taken effect on 7 May 1985.° While a panel was
established to examine the US measures, its terms of reference stated that fithe Panel cannot examine or judge the
validity or motivation for the invocation of Article XXI(b)(iii) by the United Statesd.® In the Panel Report on
fiUnited States - Trade Measures affecting Nicaraguad, which has not been adopted,

fié The Panel noted that, while both parties to the dispute agreed that the United States, by imposing the
embargo, had acted contrary to certain trade-facilitating provisions of the General Agreement, they
disagreed on the question of whether the non-observance of these provisions was justified by
Avrticle XXI(b)(iii) €

fiThe Panel further noted that, in the view of Nicaragua, this provision should be interpreted in the
light of the basic principles of international law and in harmony with the decisions of the United Nations
and of the International Court of Justice and should therefore be regarded as merely providing contracting
parties subjected to an aggression with the right of self-defence. The Panel also noted that, in the view of
the United States, Article XXI applied to any action which the contracting party taking it considered
necessary for the protection of its essential security interests and that the Panel, both by the terms of
Avrticle XXI and by its mandate, was precluded from examining the validity of the United Stateso invocation
of Article XXI.
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interest - and to the security interest of other friendly countries - to reveal the names of the commodities that it
considers to be most strategico.™

The fiDecision Concerning Article XXI of the General Agreementd of 30 November 1982 (see page 605
below) provides inter alia that fiSubject to the exception in Article XXI:a, contracting parties should be informed
to the fullest extent possible of trade measures taken under Article XX10."

3. Paragraph (b): “action”
(1) “relating to fissionable materials or the materials from which they are derived”

The records of the Geneva discussions of the Preparatory Committee indicate that the representative of
Australia withdrew its reservation on the inclusion of a reference to fifissionable materialso in the light of a
statement that the provisions of Article 35 [XXIII] would apply to Article XXI; see below at page 606.**

(2) “relating to the traffic in arms, ammunition and implements of war and to such traffic in other goods
and materials as Is carried on directly or indirectly for the purpose of supplying a military
establishment”

During discussions in the Geneva session of the Preparatory Committee, in connection with a proposal to
modify Article 37(g) [XX(g)] to permit export restrictions on raw materials for long-term defense purposes, the
guestion was put whether the phrase fifor the purpose of supplying a military establishmentd would permit
restrictions on the export of iron ore when it was believed that the ore would be used by ordinary smelting works
and ultimately for military purposes by another country. It was stated in response that fiif a Member exporting
commodities is satisfied that the purpose of the transaction was to supply a military establishment, immediately
or ultimately, this language would cover itd.*®

At the Third Session in 1949, Czechoslovakia requested a decision under Article XXIII as to whether the
US had failed to carry out its obligations under Articles | and XIII, by reason of the 1948 US administration of
its export licensing controls (both short-supply controls and new export controls instituted in 1948 discriminating
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working party supported the views of the representative of the UAR that the background of the boycott
measures was political and not commercial.*

In November 1975 Sweden introduced a global import quota system for certain footwear. The Swedish
Government considered that the measure was taken in conformity with the spirit of Article XXI and stated,
inter alia, that the fidecrease in domestic production has become a critical threat to the emergency planning of
Swedends economic defence as an integral part of the countryés security policy. This policy necessitates the
maintenance of a minimum domestic production capacity in vital industries. Such a capacity is indispensable in
order to secure the provision of essential products necessary to meet basic needs in case of war or other
emergency in international relationsd.?? In the discussion of this measure in the GATT Council, fiMany
representatives € expressed doubts as to the justification of these measures under the General Agreement &
Many delegations reserved their rights under the GATT and took note of Swedenés offer to consultd.?
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47/1 to provide that the FRY could not continue automatically the contracting party status of the former SFRY
and that it shall not participate in the work of the Council and its subsidiary bodies.*

4. Paragraph (c): “any action in pursuance of its obligations under the United Nations Charter for the
maintenance of international peace and security”

Indiabs 1994 background document for simplified balance-of-payments consultations notes that while almost
all of Indiads trading partners received most-favoured-nation treatment in the issue of import licences, import
licences were not issued for imports from countries facing UN mandated sanc
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fiThat until such time as the CONTRACTING PARTIES may decide to make a formal interpretation of
Article XXI it is appropriate to set procedural guidelines for its application;

The CONTRACTING PARTIES decide that:

fil. Subject to the exception in Article XXl:a, contracting parties should be informed to the fullest extent
possible of trade measures taken under Article XXI.

fi2. When action is taken under Article XXI, all contracting parties affected by such action retain their full
rights under the General Agreement.

fi3. The Council may be requested to give further consideration to this matter in due coursed.*’
See the references to this Decision above in the case of EC measures on trade with Yugoslavia.
B. RELATIONSHIP BETWEEN ARTICLE XXI AND OTHER ARTICLES OF THE GENERAL AGREEMENT
1. Articles I and XIlI

During the discussion at the Third Session of the complaint of Czechoslovakia that US export controls were
administered inconsistently with Articles | and XIII (see page 602), the US representative stated that these
restrictions were justified under Article XXI(b)(ii). In calling for a decision, the Chairman indicated that
Article XXI fiembodied exceptions to the general rule contained in Article 10. In a Decision of 8 June 1949 under
Article XXI11:2, the CONTRACTING PARTIES rejected the contention of the Czechoslovak delegation.*®

2. Article XXIII

During discussions in Geneva in 1947 in connection with the removal of the provisions now contained in
Article XXI and their relocation in a separate exception (Article 94) at the end of the Charter, the question was
raised whether the dispute settlement provisions of Article 35 of the New York Draft [XXI/XXII] would
nevertheless apply. It was stated that filt is true that an action taken by a Member under Article 94 could not be
challenged in the sense that it could not be claimed that a Member was violating the Charter; but if that action,
even though not in conflict with the terms of Article 94, should a
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Paragraph 2 of the fiDecision Concerning Article XXI of the General Agreementod of 30 November 1982
stipulates that i when action is taken under Article XXI, all contracting parties affected by such action retain
their full rights under the General Agreementd.*

The 1984 Panel Report on fiUnited States - Imports of Sugar from Nicaraguad examined the action taken by
the US government to reduce the share of the US sugar import quota allocated to Nicaragua and distribute the
reduction in Nicaraguads allocation to El Salvador, Honduras and Costa Rica. The Panel Report notes that fiThe
United States stated that it was neither invoking any exceptions under the provisions of the General Agreement
nor intending to defend its actions in GATT terms € the action of the United States did of course affect trade,
but was not taken for trade policy reasonso.*

fiThe Panel noted that the measures taken by the United States concerning sugar imports from
Nicaragua were but one aspect of a more general problem. The Panel, in accordance with its terms of
reference & examined those measures solely in the light of the relevant GATT provisions, concerning itself
only with the trade issue under dispute.6>

fié The Panel € concluded that the sugar quota allocated to Nicaragua for the fiscal year 1983/84 was
inconsistent with the United Statest obligations under Article XIII:2.

fiThe Panel noted that the United States had not invoked any of the exceptions provided for in the
General Agreement permitting discriminatory quantitative restrictions contrary to Article XIII. The Panel
therefore did not examine whether the reduction in Nicaraguads quota could be justified under any such
provision.o®

The follow-up on the Panel report was discussed in the Council meetings of May and July 1984. The United
States said that it fihad not obstructed Nicaraguads resort to GATTés dispute settlement process; it had stated
explicitly the conditions under which the issue might be resolved; and it recognized that Nicaragua had certain
rights under Article XXIII which it had reserved and could continue to exercised.”” Nicaragua stated that it was
aware of its rights under Article XXIII.

In July 1985, following a request by Nicaragua for the establishment of a panel to review certain US trade
measures affecting Nicaragua, the right of a contracting party to invoke Article XXIII in cases involving
Article XXI was discussed again in the GATT Council.®® At its meetings in October 1985 and March 1986
respectively the Council established a panel with the following terms of reference to deal with the complaint by
Nicaragua:

fiTo examine, in the light of the relevant GATT provisions, of the understanding reached at the Council on
10 October 1985 that the Panel cannot examine or judge the validity of or motivation for the invocation of
Article XXI(b)(iii) by the United States, of the relevant provisions of the Understanding Regarding
Notification, Consultation, Dispute Settlement and Surveillance (BISD 26S/211-218), and of the agreed
Dispute Settlement Procedures contained in the 1982 Ministerial Declaration (BISD 29S/13-16), the
measures taken by the United States on 7 May 1985 and their trade effects in order to establish to what
extent benefits accruing to Nicaragua under the General Agreement have been nullified or impaired, and to
make such findings as will assist the CONTRACTING PARTIES in further action in this mattero,®

In the Panel Report on fiUnited States - Trade Measures affecting Nicaraguao, which has not been adopted, the
Panel noted the different views of the parties regarding whether the United Statesd invocation of
Article XXI(b)(iii) was proper, and concluded that this issue was not within its terms of reference; see above at
page 601. With regard to Nicaraguads claim of non-violation nullification or impairment, the Panel fidecided not

53295/24.

/5607, adopted on 13 March 1984, 315/67, 72, para. 3.10.
*Ibid., 31S/73, para. 4.1.

*Ibid., 31S/74, paras. 4.3-4.4.

SC/IM/178, p. 27.

8C/M/191, pp.41-46.

%®C/M/196, p. 7.
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to propose a ruling in this case on the basic question of whether actions under Article XXI could nullify or
impair GATT benefits of the adversely affected contracting partyo.*°

When the Panelés report was discussed by the Council in November 1986, the US representative stated that
fiNullification or impairment when no GATT violation had been found was a delicate issue, linked to the concept
of dreasonable expectationsd. It was not simply a question of trade damage, since no one doubted the existence of
trade damage. Applying the concept of dreasonable expectationsd to a case of trade sanctions motivated by
national security considerations would be particularly perilous, since at a broader level those security
considerations would nevertheless enter into expectations € the Panel had acted wisely in refraining from a
decision that could create a precedent of much wider ramifications for the scope of GATT rights and
obligations €0.°* The representative of Nicaragua stated that her delegation could not support adoption of the
report, inter alia because it could only be adopted once the Council was in a position to make
recommendations. %

C. RELATIONSHIP BETWEEN ARTICLE XXI| AND GENERAL INTERNATIONAL LAW

The 1986 Panel Report on fiUnited States - Trade Measures Affecting Nicaraguad, which has not been
adopted, notes the different views of the parties to the dispute concerning the relationship between Article XXI
and general international law including decisions of the United Nations and the International Court of Justice.®®

In discussion at the Forty-seventh Session in December 1991 concerning trade measures for non-economic
purposes against Yugoslavia, the representative of India stated that filndia did not favour the use of trade measures
for non-economic reasons. Such measures should only be taken within the framework of a decision by the United
Nations Security Council. In the absence of such a decision or resolution, there was a serious risk that such
measures might be unilateral or arbitrary and would undermine the multilateral trading systemo.®

I1l. PREPARATORY WORK

In the US Draft Charter, and London and New York Draft Charter texts, the Article on exceptions to the
commercial policy chapter included the provisions of what is now GATT Article XXI (see Article 32, US draft;
Article 37, London and New York drafts). Also in these drafts, the exceptions clause for the chapter on
commodity agreements included provisions excepting arrangements relating to fissionable materials; to the traffic
in arms, ammunition and implements of war and traffic in goods and materials for the purpose of supplying a
military establishment; or in time of war or other emergency in international relations, to the protection of the
essential security interests of a member (Article 49:2, US Draft; Article 59(2), London Draft; Article 59(c), New
York Draft). At Geneva it was decided to take paragraphs (c), (d), (e) and (k) of Article 37 and place them in a
separate Article.®® It was agreed that this Article would be a general exception applicable to the entire Charter.®
The corresponding security exception was also removed from the commodity chapter. The security exception
provisions became Article 94 in Chapter VII of the Geneva draft Charter, which was virtually identical to the
present text of Article XXI.

The text of Article 94 was extensively discussed at Havana in the Sixth Committee on Organization.
Article 94 became Article 99 of the Charter on General Exceptions, of which paragraphs 1(a) and (b) were
almost identical to those of Article XXI, the only differences being (i) an addition in the first line of
paragraph (b) as follows: fito prevent any Member from taking, either singly or with other States, any action €0,
and (ii) an addition to paragraph (b)(ii) as follows: fia military establishment of any other countryd. Article 99
also included a paragraph 1(c) exempting intergovernmental military supply agreements®’; a paragraph 1(d) on

%91_/6053 (unadopted), dated 13 October 1986, paras. 5.4-5.11.
S1C/M/204, p. 9.
82C/M/204, p. 17. See also communication from Nicaragua at C/W/506.
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filt was the view of the Committee that the word dmeasured in



