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I. TEXT OF ARTICLE XXVIII AND INTERPRETATIVE NOTE AD ARTICLE XXVIII

1.

Article XXVIII*
Modification of Schedules

On the first day of each three-year period, th
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(©)

()

If agreement between the contracting parties primarily concerned is not reached within a period of
sixty days* after negotiations have been authorized, or within such longer period as the CONTRACTING
PARTIES may have prescribed, the applicant contracting party may refer the matter to the
CONTRACTING PARTIES.

Upon such reference, the CONTRACTING PARTIES
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determine that more than one contracting party, or in those exceptional cases where there is near equality more than two contracting parties,
had a principal supplying interest.

5. Notwithstanding the definition of a principal supplying interest in note 4 to paragraph 1, the CONTRACTING PARTIES
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into account if the trade in question has ceased to benefit from such preferential treatment, thus becoming MFN trade, at the time of the
negotiation for the modification or withdrawal of the concession, or will do so by the conclusion of that negotiation.




938 ANALYTICAL INDEX OF THE GATT

2. Paragraph 1
(1) “On the first day of each three-year period ...”
The Report of the Review Working Party on “Schedules and Customs Administration” provides that

“... the revised text of paragraph 1 of the Article should be considered with particular reference to
[paragraphs] 1 to 5 [of the Interpretative Notes to Article XXVIII]. The new paragraph 1 of the revised
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Avrticles 11:4, XVIII:7, XVI1II1:18 and XXVII also refer to concessions initially negotiated, or to contracting
parties with which concessions were initially negotiated.

(b) Floating initial negotiating rights
During the Kennedy Round, tariff cuts were for the first time negotiated on the basis of a general formula

applied to tariff rates.” During the closing days of the Kennedy Round, the Trade Negotiations Committee approved
a proposal, responding to the issue posed for INRs by the use of a general tariff-cutting formula, providing that “for
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(@) Submission of claims of interest

See the “Procedures for Negotiations under Article XXVIII” adopted on 10 November 1980, cited in
extenso at page 960-961.

(b)  “substantial interest”

No precise definition for “substantial interest” has ever been agreed. During the meeting of the Committee
on Tariff Concessions in July 1985, it was stated that the “10 per cent share™ rule had been generally applied for

the definition of “substantial supplier”.'®

(c)  Principal supplier rights where a concession affects a major part of a contracting party’s exports

Note 5 Ad Article XXVIII:1 provides that the CONTRACTING PARTIES “may exceptionally determine that a
contracting party has a principal supplying interest if the concession in question affects trade which constitutes a
major part of the total exports of such contracting party.”

In 1985-86, discussions took place in the Committee on Tariff Concessions on a Swiss proposal that a
test be carried out in the context of the negotiations linked to introduction of the Harmonized System, by

offering a negotiating right to “the exporter for which trade in a specific product has the most importance”.*’

At the September 1992 Council meeting, Argentina noted its request for recognition of its principal
supplying interest with respect to
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consensus whereby the Council determined that Argentina had principal supplier rights in the products
concerned. ...”.*

The Director-General, in support of the Chairman, said that

“... for the sake of having the Council take appropriate action to conclude this item, he would quote
paragraph 4 of the 1980 Procedures for Negotiations under Article XXVIII, which read as follows: ‘If the
contracting party referred to in paragraph 1 [which intends to negotiate for the modification or withdrawal
of concessions under Article XXVII1:1] recognizes the claim [of principal or substantial supplying interest],
the recognition will constitute a determination by the CONTRACTING PARTIES of interest in the sense of
Avrticle XXVIII:1". In other words, it was enough for the two parties concerned to have agreed on this
matter for it to constitute a ‘determination by the CONTRACTING PARTIES’. Therefore, the Chairman was
correct in proposing that the Council should take note that the matter referred to it had been satisfactorily

resolved between the two parties, and nothing more”.?°

The Council took note of the statements, and also that the matter referred to it had been satisfactorily resolved
between Argentina and the European Community.

Paragraphs 1 and 2 of the Uruguay Round Understanding on the Interpretation of Article XXVIII of the
GATT 1994 provide as follows:

“1. For the purposes of modification or withdrawal of a concession, the Member which has the highest
ratio of exports affected by the concession (i.e. exports of the product to the market of the Member
modifying or withdrawing the concession) to its total exports shall be deemed to have a principal supplying
interest if it does not already have an initial negotiating right or a principal supplying interest as provided
for in paragraph 1 of Article XXVIII. It is however agreed that this paragraph will be reviewed by the
Council for Trade in Goods five years from the date of entry into force of the WTO Agreement with a view
to deciding whether this criterion has worked satisfactorily in securing a redistribution of negotiating rights
in favour of small and medium-sized exporting Members. If this is not the case, consideration will be given
to possible improvements, including, in the light of the availability of adequate data, the adoption of a
criterion based on the ratio of exports affected by the concession to exports to all markets of the product in
guestion.

“2. Where a Member considers that it has a principal supplying interest in terms of paragraph 1, it should
communicate its claim in writing, with supporting evidence, to the Member proposing to modify or
withdraw a concession, and at the same time inform the Secretariat. Paragraph 4 of the ‘Procedures for
Negotiations under Article XXVIII’ adopted on 10 November 1980 (BISD 27S/26-28) shall apply in these
cases.”
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(6) Negotiating rights and trade in new products

Paragraphs 4 and 5 of the Uruguay Round Understanding on the Interpretation of Article XXVIII of the
GATT 1994 provide as follows:

“4. When a tariff concession is modified or withdrawn on a new product (i.e. a product for which three
years' trade statistics are not available) the Member possessing initial negotiating rights on the tariff line
where the product is or was formerly classified shall be deemed to have an initial negotiating right in the
concession in question. The determination of principal supplying and substantial interests and the
calculation of compensation shall take into account, inter alia, production capacity and investment in the
affected product in the exporting Member and estimates of export growth, as well as forecasts of demand
for the product in the importing Member. For the purposes of this paragraph, ‘new product’ is understood
to include a tariff item created by means of a breakout from an existing tariff line.

“5. Where a Member considers that it has a principal supplying or a substantial interest in terms of
paragraph 4, it should communicate its claim in writing, with supporting evidence, to the Member
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See also the material in the chapter on Article XXVIIlbis on measurement of value of concessions in the
context of trade negotiating rounds. See also a Secretariat technical note of 1988 on methodology for evaluating
equivalence of concessions in another context.?

(a) Base period for determination of value of tariff concessions

In 1963, a Panel was established to render an advisory opinion to the EC and the United States in relation
to the renegotiation by the EC under Article XXIV:6 of certain bound tariff concessions on poultry. The Panel
examined the value to be ascribed to United States exports of poultry to the Federal Republic of Germany, on the
basis of the definition of poultry provided in item 02.02 of the EEC Common Customs Tariff and the rules and
practices of the GATT, and in the context of the unbindings concerning this product.

“The Panel recognized that the matter before it fell
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the negotiations) for the first ten or eleven months of 1974 became available (except for Ireland) for both
lead and zinc. The offer of the Community in the negotiations on both lead and zinc, submitted to Canada
in late June 1975, should therefore, in the Panel’s view, have taken account of trade figures for 1974. The
Panel came to the conclusion that a correct and reas



946

ANALYTICAL INDEX OF THE GATT

of the concession justifies the EC engaging in renegotiations under Article XXVIII, in accordance with the
customary procedures and practices for such negotiations, with the objective of achieving some reduction in
the size of the tariff quota. In the view of the Panel, such a reduction would, in a case like the one before
the Panel where the increased value of the concession derives from an action by the EC to grant duty-free
access to newsprint imports from the EFTA countries, be without payment of compensation. In this
connection, the Panel found that although the statistical data before it did not differentiate between imports
entering duty-free under the GATT quota and those under the autonomous régime, the fact that the GATT
quota was filled while total Canadian exports never exceeded half that quota is evidence that the EFTA
countries did participate in the GATT quota up until the end of 1983.

“The Panel carefully noted and examined the statement by the EC that, should the Panel consider the
action taken by the EC as not being in conformity with the GATT, they might proceed to option (b) under
which the tariff quota would be maintained at 1.5 million tonnes but that imports from all sources,
including the EFTA countries, would be recorded against that quota; once the latter had been filled, the
Community’s formal contractual obligations would have been met. While the Panel could find no specific
GATT provision forbidding such action and no precedents to guide it, it considered that this would not be
an appropriate solution to the problem and would create an unfortunate precedent. It is in the nature of a
duty-free tariff quota to allow specified quantities of imports into a country duty-free which would
otherwise be dutiable, which is not the case for EFTA imports by virtue of the free-trade agreements.
Imports which are already duty-free, due to a preferential agreement, cannot by their very nature participate
in an m.f.n. duty-free quota. The situation in this respect could only change if the free-trade agreements
with the EFTA countries were to be discontinued; in this case these countries would be entitled to fall back
on their GATT rights vis-a-vis the EC, which rights continue to exist.

“On the basis of the findings and conclusions reached above, the Panel suggests that the
CONTRACTING PARTIES recommend that the European Communities engage promptly in renegotiations under
the procedures of Article XXVIII of the GATT with regard to the tariff quota on newsprint in Schedule
LXXIl. Further, the Panel suggests that the CONTRACTING PARTIES recommend to the European
Communities that, pending the termination of such negotiations, the duty-free tariff quota of 1.5 million
tonnes for m.f.n. suppliers be maintained”.*
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4. Paragraph 3
(1)  “shall be free ... to withdraw ... substantially equivalent concessions”
(a) Basis and consequences of withdrawals under paragraph 3

During discussions on the provisions which became the present Article XXVIII, in the Tariff Agreement
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See also Note 6 Ad Article XXVIII:1, which provides that the applicant contracting party should not “have
to pay compensation or suffer retaliation greater than the withdrawal or modification sought, judged in the light
of the conditions of trade at the time of the proposed withdrawal or modification, making allowance for any
discriminatory quantitative restrictions maintained by the applicant contracting party”.

In 1963, a Panel was established to render an advisory opinion to the EC and the United States in relation
to the renegotiation by the EC under Article XXIV:6 of certain bound tariff concessions on poultry; concerning
the reference period used, see above at page 944. The Panel examined the value to be ascribed to United States
exports of poultry to the Federal Republic of Germany, on the basis of the definition of poultry provided in
item 02.02 of the EEC Common Customs Tariff and the rules and practices of the GATT, and in the context of
the unbindings concerning this product.

“The Panel recognized that the matter before it fell to be dealt with in the context of the
Avrticle XXIV:6 negotiations. This was relevant both to the choice of the reference period ... and to the
manner in which this determination [of the value of such poultry exports as of 1 September 1960] was to be
made. ...

“The Panel was satisfied that it was in accordance with the normal practice of the GATT for a
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“The representative of Jamaica noted that paragraphs 1 and 3 of Article XXVIII required prior action
by the CONTRACTING PARTIES acting jointly if a contracting party sought to withdraw concessions in terms of
ensuring compensation, while paragraph 2 did not require a prior determination by the CONTRACTING
PARTIES. With this in view, he pointed out that paragraph 1 in each of two of the draft decisions referred to
negotiations and consultations with interested contracting parties pursuant to paragraphs 1, 2 and 3 of
Article XXVIII, while paragraph 3 of the draft decisions merely stated that other contracting parties would
be free to suspend concessions initially negotiated to the extent that they considered that adequate
compensation was not offered by the government seeking the waiver. He asked for clarification on this point.

“... the Legal Adviser to the Director-General said that paragraph 3 of the two draft decisions only
foresaw a temporary situation before the negotiations were actually terminated and the results entered into
force. The final corresponding situation was covered by paragraph 3(a) of Article XXVIII, which did not
provide for any approval by the CONTRACTING PARTIES. The only requirement was that contracting parties
which had negotiating rights under Article XXVIII had to notify the CONTRACTING PARTIES that they intended

to withdraw substantially equivalent concessions. They did not have to ask for permission to do so”.*®

(d) Time-limits for invocation of Article XXVIII:3 (including application in the context of Article XXIV:6)

During the Review Session of 1954-55, in a discussion of the Declaration on Continued Application of the
Schedules, the Executive Secretary observed that the notice period provided in the Declaration for modifications or
withdrawals referred to “the date on which the change affected the Schedule of the contracting party rather than
the date on which the duty was formally altered by internal action of the contracting party”.*’

At the Council meeting of 26 April 1974, “The representative of the United States stated that the United
States and the European Communities had not yet concluded their negotiations under Article XXIV:6 under the
applicable procedures of Article XXVIII. He pointed out that the United Kingdom, Denmark and Ireland had been
applying import treatment in accordance with their Accession agreements with the European Communities, rather
than in accordance with their Schedules referred to in Article Il. This raised the question of whether the
concessions should be considered withdrawn or modified as of 1 January 1974. He felt that if this were the case,
Article XXVII1:3 could be interpreted as requiring notification to the CONTRACTING PARTIES of any compensatory
withdrawals on or before 31 May 1974”. The representative of the EC stated that it “did not consider that the time-
limit laid down in Article XXVIII:3 posed a problem at the present time, because the renegotiations were still in
progress and the six-month period mentioned in that Article would run only as from the end of the renegotiations”.
In response to a joint request made by the US and the EC, “the Council decided that without prejudice to the
interpretation of Article XXVIII:3 the six-month period referred to in Article XXVIII:3 would not be considered
to expire prior to 31 August 1974”.%

At the Council meeting of 19 July 1974, the EC representative stated that the Communities considered the
renegotiations under Article XXIV:6 to be terminated, and intended as of 31 July to withdraw the schedules of
concessions of the Six and of Denmark, Ireland, and the United Kingdom and replace them with two new
schedules for the Community of Nine, one relating to the EEC and one to the ECSC. The representatives of the
United States and of Australia each stated that the negotiations pursuant to Article XXIV:6 had not achieved
satisfactory results with respect to compensation for certain specific concessions. The United States and Australia
each reserved the right under Article XXVIII:3 to withdraw substantially equivalent concessions: with respect to
those concessions; with respect to any modification made by the EC to its schedules pursuant to its reservation
mentioned below; with respect to any modification by the EC to its schedules referred to in the Report filed by that
country and the EC on the Article XXIV:6 negotiations; and with respect to any failure by the EC to implement
the concessions in these new schedules on or before 31 July 1974. The EC representative stated that the EC
considered that the concessions in its new schedules provided full compensation for the withdrawals in question,
and noted that the EC had inserted in those schedules a reservation reserving the right to make counter-withdrawals
in the event of withdrawals by its trading partners after the Article XXIV:6 negotiations. The Council agreed that
the six-month period referred to in Article XXVI1I1:3 would not apply to actions pursuant to these reservations and

®CIM/222, p. 5.
4'SR.9/47 p. 2.
“8C/M/95, p. 1-2; see also request to Council at L/4019.
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that such actions could be taken at any time upon expiration of thirty days from the day that written notice is given
to the CONTRACTING PARTIES.*

At the Council meeting of 24 March 1975, Canada and the EC gave notice of: a Joint Declaration which
stated that they had been able to reach agreement in their Article XXIV:6 negotiations except for certain cereal
items; a statement by the EC regarding inclusion in its Schedules of the reservation above regarding counter-
withdrawals; and a statement by Canada that its adherence to the Declaration “in no way implies acceptance by
Canada of General Note 1 in the draft new Schedules LXXII and LXXIllbis, nor limits Canada’s right to
request the CONTRACTING PARTIES to examine whether the reservation of rights envisaged in this General Note
is consistent with the European Communities’ obligations under the provisions of the General Agreement”.
The Council agreed to the joint request by Canada and the European Communities to extend the time-limit
under Article XVI11:3 insofar as certain cereal items were concerned.®

The 1990 Award by the Arbitrator on “Canada/European Communities - Article XXVIII Rights” finds,
concerning the Agreement on Quality Wheat concluded by Canada with the Community on 29 March 1962:

“Given the fact that wheat exports to the European Economic Community are of great importance
to Canada, given the fact that it was not known in 1962 what the import restrictions on wheat would be
under the CAP, and given the fact that the parties were under considerable pressure to conclude the
XXIV:6 negotiations, given these facts and the safe assumption that the parties were fully versed and
competent in GATT matters and were acting in good faith, on the basis of these considerations | reach
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reached on compensation under Articles XXIV:6 and XXVIII, the United States had notified in May 1986 the
suspension of certain concessions in Schedule XX, but that these concessions had been restored subject to
the provisions of an agreement between the United States and the EC under Article XXIV:6 concluded 29
January 1987, which set forth certain compensatory measures, provided for a review, and “reserved full GATT
rights including those which would otherwise be time-limited”.>® The Communication notified suspension of
certain concessions in Schedule XX to take effect midnight 31 December 1990, and stated:

“Where a contracting party to the GATT has withdrawn a concession in the expansion of a customs
union, Article XXIV entitles other contracting parties to negotiated compensation, or, in the absence of a
successful negotiation, to use Article XXVIII to ‘withdraw substantially equivalent concessions’. The
Article XXVIII right is time-limited to six months. The agreed ‘review of the situation’ began in July and
has not resulted in a negotiated continuation of compensation to the United States. If negotiations to
continue compensation to the United States are not successful, then compensation under the 1987
agreement will expire at midnight on December 31, 1990. Moreover, the time-limited Article XXVIII
right could be construed, in this case, to expire on December 31, 1990 unless exercised”.>
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that several countries have public procedures for preparations for tariff negotiations and that the Regulation is not

intended to disturb or prevent the continued use of such procedures”.®

B. RELATIONSHIP BETWEEN ARTICLE XXVIII AND OTHER GATT PROVISIONS
1. Article 1l

See material on “maintenance of ‘treatment’ versus modification of a concession” under Article I1.
2. Article XVIII:A

The present text of Article XVIII:7 (Section A of Article XVIII) was drafted during the Review Session in
1954-55 in the same Review Working Party on Schedules and Administration which drafted the present text of
Article XXVIII. The proviso in Article XVIII:7 permitting the applicant contracting party to modify or withdraw
concessions where it cannot, for good reasons, provide adequate compensation corresponds to
Article XXVI1I1:4(d) including the right of other contracting parties to withdraw substantially equivalent
concessions initially negotiated with that contracting party.”

3.  Article XIX

In a number of instances, contracting parties which have suspended a concession under Article XIX have
ceased to invoke Article XIX as a result of a modification or withdrawal of the concession under Article XXVIII.
See the table of Article XIX actions following the chapter on Article XIX.

4.  Article XXIII (including arbitration, conciliation and good offices)

See the references above at page 947 to the discussions in 1947 concerning the relationship between the
basis and extent of action under Article XXVIII and the basis and extent of action under Article XXIII:2.

In 1974, when Article XXIV:6 negotiations between Canada and the European Communities did not
produce a mutually satisfactory result, Canada referred the matter to the CONTRACTING PARTIES pursuant to
paragraph 1(c) and 2 of Article XXIII and requested that a panel of experts be appointed to investigate whether
the new Schedules LXXII and LXXIIbis maintained a general level of reciprocal and mutually advantageous
concessions between Canada and the European Communities, not less favourable to trade than that provided for
in Schedules XL, XLbis, XIX, XXII and LXI.%* The representative of the European Communities recalled “that
the negotiations that had led to this new Schedule covered practically the whole of the customs tariffs in question
and a difficult assessment of both a quantitative and qualitative character was therefore called for. The
Community could not accept the proposal. The conciliation procedures of the GATT had hitherto mostly been
used in cases of violations of the General Agreement; in the present case, a number of factors made this
procedure inappropriate. Such an exercise would involve highly sophisticated assessments in complex trade fields
where the criteria for reaching judgements were exceedingly imprecise™.*® At the following Council meeting, the
Chairman “concluded that it was the wish of the Council, with the exception of the European Communities, to
establish such a panel and that he should, in due course, discuss the question of the panel in consultation with the
parties most concerned”.*
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fundamental importance of the security and predictability of GATT tariff bindings, a principle which
constitutes a central obligation in the system of the General Agreement.

“... the Panel found that the EC action constituted a prima facie case of nullification or impairment of
benefits which Canada was entitled to expect from the General Agreement. ...

“On the basis of the findings and conclusions reached above, the Panel suggests that the
CONTRACTING PARTIES recommend that the European Communities engage promptly in renegotiations under
the procedures of Article XXVIII of the GATT with regard to the tariff quota on newsprint in Schedule
LXXII. Further, the Panel suggests that the CONTRACTING PARTIES recommend to the European
Communities that, pending the termination of such negotiations, the duty-free tariff quota of 1.5 million
tonnes for m.f.n. suppliers be maintained.

“In the light of the suggested recommendations contained in paragraph 56 above, the Panel saw no
need to express itself on the request by Canada that it be authorized to suspend the application of
appropriate concessions or other obligations under the GATT”.%

At the special meeting of the Council in October 1988 to review developments in the trading system, the
Director-General informed the Council that in April 1988, Canada and the EC had asked him, with reference to
paragraph 8 of the 1979 “Understanding regarding Notification, Consultation, Dispute Settlement and
Surveillance”,” to render an advisory opinion on whether a tariff concession granted by Portugal to Canada in
1961 was applicable to wet salted cod. This issue had arisen in tariff negotiations between Canada and the EC
under Article XXIV:6. He had agreed on 15 April to render such an opinion and on 15 July had made it
available to the two parties concerned.®’

The 1992 Report of the Members of the Reconvened Oilseeds Panel on “Follow-up on the Panel Report
‘EEC - Payments and Subsidies paid to Processors and Producers of Oilseeds and Related Animal-Feed
Proteins’” notes as follows:

“... the Panel found that benefits accruing to the United States under Article Il of the General Agreement in
respect of the zero tariff bindings for oilseeds in the Community Schedule of Concessions continued to be
impaired as a result of the production subsidy scheme provided for in Regulation 3766/91 ...

“The Panel noted that over two years had passed since the Oilseeds Panel Report had been adopted by
the CONTRACTING PARTIES. While the Community Regulations had been modified, the impairment of the
tariff concessions had not been eliminated. Under these circumstances, the Panel can see no reason for the
CONTRACTING PARTIES to continue to defer consideration of further action in relation to the impairment of
the tariff concessions.

“The Panel therefore recommends that the Community should act expeditiously to eliminate the
impairment of the tariff concessions -- either by modifying its new support system for oilseeds or by
renegotiating its tariff concessions for oilseeds under Article XXVIII. In the event that the dispute is not
resolved expeditiously in either of these ways, the CONTRACTING PARTIES should, if so requested by the
United States, consider further action under Article XXI11:2 of the General Agreement”.*®

In June 1992 the EEC requested and was granted authorization to renegotiate its tariff concessions for oilseeds
and oilcake under Article XXVII1:4 (see above at page 953). In August 1992, the EEC referred certain issues to
the CONTRACTING PARTIES under Article XXVIII:4(c) and (d), including the following.

% /5680, adopted on 20 November 1984, 31S/114, 132-133, paras. 52-53, 56-57.
%)_/4907, adopted on 28 November 1979, 265/210, 211, para. 7.

1CIM/225, p. 2.

®DS28/R, dated 31 March 1992, paras. 85-88.
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1. Procedures for negotiations under Article XXVIII

On 31 May 1957 the Executive Secretary, in compliance with instructions given to him by the
CONTRACTING PARTIES'®, issued a Note concerning arrangements for negotiations under Article XXVIII
in 1957.1% This note served as a procedural guideline for Article XXVI11 negotiations until 1978.

In June and September 1978, the Director-General issued Notes with revised procedural guidelines for
renegotiations under Article XXVIII."* These guidelines were replaced by Procedures for Negotiations under
Article XXVIII*®, adopted by the Council on 10 November 1980 on the recommendation of the Committee on
Tariff Concessions. All renegotiations under Article XXVIII are now being conducted under these Procedures,
which provide as follows:
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both parties. To this letter shall be attached a report on the lines of the model in Annex B attached hereto.
The report should be initialled by both parties. The secretariat will distribute the letter and the report to all
contracting parties as a secret document.

“6.  Upon completion of all the negotiations the contracting party referred to in paragraph 1 above should
send to the secretariat, for distribution in a secret document, a final report on the lines of the model in
Annex C attached hereto.

“7. Contracting parties will be free to give effect to the changes agreed upon in the negotiations as from
the first day of the period referred to in Article XXVIII:1, or, in the case of negotiations under paragraph 4
or 5 of Article XXVIII, as from the date on w