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1 ARTICLE 1
1.1 Textof A rticle 1
Article 1
General Provisions

1. For the purpose of this Agreement, import licensing is defined as
procedures !

Article 1 ( DS reports )
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application for a license, such as the EC tariff quota proced ures at issue, fell und er the provisions
of the Licensing Agreement

"Although the precise terms of Article 1.1 do not say explicitly that licensing
procedures for tariff quotas are within the scope of the Licensing Agreement , a careful
reading of that provisio  n leads inescap ably to that conclusion. The EC import licensing
procedures require 'the submission of an application' for import licences as 'a prior

condition for importation' of a product at the lower, in -quota tariff rate. The fact that

the impor tation of that produ  ct is possible at a high out-of  -quota tariff rate without a
licence does not alter the fact that a licence is required for importation at the lower in -
quota tariff rate.

We note that Article 3.2 of the Licensing Agreement provides that:

‘Non -automatic lice nsing shall not have trade -restrictive or -distortive
effects on imports additional to those caused by the imposition of the
restriction .' (emphasis added)

We note also that Article 3.3 of the Licensing Agreement reads:

‘In the case of licensing requireme nts for purposes other than the
implementation of quantitative restrictions, Members shall publish
sufficient information for other Members and traders to know the basis for
granting and/or allocating licences." (emphasis added)

We see no reason to exclud e import licensing procedures for the administration of
tariff quotas from the scope of the Licensing Agreement on the basis of the use of the
term ‘restriction’ in Article 3.2. We agree with the Panel that, in the light of the
languag e of Article 3.3 of the Licensing Agreement and the introductory words of
Article XI of the GATT 1994, the term 'restriction' as used in Article 3.2 should not be
interpreted to encompass only quantitative restrictions, but should be read also to
include t ariff quotas.

For th ese reasons, we agree with the Panel that import licensing procedures for tariff
quotas are within the scope of the Licensing Agreement e

5. The dispute in  EC — Poultry concerned two EC regulations: one that opened a tariff quota for
frozen poultry meat and a



WT O AN ALYTICAL INDEX
Licensing Agreement —  Article 1 ( DS reports )

In the case before us, the licensing procedure es tablish ed in Article 1 of
Regulation 1431/94 applies, by its terms, only to in -quota trade in frozen poultry
meat. No licensing is required by Regulation 1431/94 for out -of-quota trade in frozen
poultry meat. To the extent that the Panel intended merely to refl ect the fairl y
obvi ous fact that this licensing procedure applies only to in -quota trade, we uphold the
finding of the Panel that '[t]he Licensing Agreement, as applied to this particular case,

only relates to in-  quota trade'." 8

1.2.2.2 Advance Sworn Import Declar ation Procedu re

6. In Argentina - Import Measures , one of the measures at issue was an Advance Sworn
Import Declaration ( Declaracién Jurada Anticipada de Importacion ) (DJAI). No finding was made
on whether the DJAI procedure fell within the scope of Article 1 , but the Appellate  Body stated that

the measure had features "that arguably resemble import licensing procedures within the meaning
of Article 1.1™:
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For these reasons, we uphold the finding of the Panel that Brazil has not established
that the European Communities has acted inconsist ently with either A rticle 1.2 or

Article 3.2 of the Licensing Agreement." 16
1.4 Article 1.3
11. In EC — Poultry , the Panel examined Brazil's claim that the EC's allocation of import licences
on the basis of export performance was inconsistent with Articles 1.3 and 3.5( j) of the Licensing

Agreement . The Panel noted:

"The requirement of export performance for the issuance of import licences on its face

does seem unusual. However, Brazil has not elaborated on how the export
performance requirement was administered and how it has affected the in-quota
exports of poultry products from Brazil." v
12. Recalling the Appellate Body's finding in Bananas Il (referred to in paragraph 1 above), that
Article 1.3 applies to the administration of import lic ensing procedures, n ot to import licensing
rules as such, the Panel further found: "In our view, the issue of licence entitlement based on
export performance is clearly that of rules, not that of application or administration of import
licensing procedure s. Thus, Article 1. 3 is not applicable on this specific issue." 18

1.5 Article 1.4(a)

13. In EC



