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1 ARTICLE 3

1.1 Text of Article 3
Article 3
Non - Automatic Import Licensing
1. The following provisions, in addition to those in paragraphs 1 through 11 of Article 1,
shall apply to non -automatic import licensing procedures. Non -automatic import licensing
procedures are defined as import licensing not falling within the definition contained in

paragrap h 1 of Article 2.

2. Non-automatic licensing shall not have trade -restrictive or - distortive effects on imports
additional to those caused by the imposition of the restriction. Non -automatic licensing
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) in applying paragraph 8 of Article 1, compensating adjustments may be made in
future licence allocations where import s exceeded a previous licen  ce level.

1.2 Relationship with other WTO Agreements

1.2.1 Concurrent claims under the GATT 1994, the Agreement on Agriculture and Article
3 of the Import Licensing Agreement

1. In Canada - Dairy, the Panel addressed the United States' cl aim that Canada was in
violation of Article 1l of the GATT 1994 and Article 3 of the Licensing Agreement because it
restricted access to tariff quotas to certain cross- border imports by Canadians. Having found that
the restriction was inconsistent with Article 11:1(b) of the GATT 19 94, the Panel did not find it
necessary to examine whether in so doing, Canada also violated Article 3 of the Licensing
Agreement. 1!

2. Similarly, the Panel in Turkey — Rice did not find it necessary to examine claims under
Articles 3.5(a), 5.1, 5.2, 5.3 and 5.4 of the Agreement, as it had found that
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First, we note that Article XI:1 of the GATT 1994 imposes a substantive obligation on
Members to refrain from imposing prohibitions or restrictions on the importation or the

exportation of goods. In contrast, Article 3.2 of the Import Licensing Agreement dea Is
with the administration of import licensing procedures. Regarding which of these
provisions is lex specialis , previous panels have considered that provisions of the
covered agreement that deal with the substantive content of a measure, such as

Article X I:11 of the GATT 1994, are mo re specific than those that deal with the
application and administration of a measure, such as Article 3.2 of the Import

Licensing Agreement. These panels reached this conclusion when confronted with

claims under these two provisions. "6

5. The Panel disting uished this situation from the situation that arose in EC — Bananas Il , and

noted that the Appellate Body's pronouncement in the latter case concerned the relationship

between two claims regarding the administration of measures, and not their subs tantive content :
"Second, we note that the Appellate Body in EC — Bananas Il referred to the decision

of the panel in that dispute to begin its analysis of the claims raised by the
complainants under Article X:3(a) of the GATT 1994 befo re assessing those raised
under the Import Licensing Agreement. The Appellate Body observed that 'the Panel,
in our view, should have applied the Licensing Agreement first, since this agreement
deals specifically, and in detail, with the administration of import licensing
procedures’. We consider the situation in that dispute to be different from the one

before us. In  EC — Bananas lll , the Appellate Body was confronted with a situation
where the complainants raised claims under provisions that govern the ad ministration
and applicati on of measures, rather than their substantive content. In particular, the
Appellate Body dealt with claims under Articles X:3(a) of the GATT 1994 and 1.3 of

the Import Licensing Agreement. We are examining a different situation. B razil has
raised claims un de
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Article 3.5(a)(iii) or (iv) of the Licensing Agreement . In the light of the existence of
express provisions in Article 3.5(a) of the Licensing Agreement relating to
transparency on which the Panel did in fact make fin dings, we do not b elieve that the
Panel err ed by refraining from examining Brazil's 'comprehensive' claim relating to a

general principle of transparency purportedly underlying the Licensing Agreement." 14

1.5 Article 3.5(h)

11. In EC — Poultry , Brazil claimed that speculation in lic ences discou raged full ut ilization of the
poultry TRQ in violation of Articles 3.5(h) and 3.5(j). The European Communities responded that
licences awarded under the regulation at issue were non -transferable, so as to avoid such

speculat ion. The Panel re jected Brazil's claim:

"Whil e it may be true that Brazilian exporters have had additional difficulties in

exporting to the EC market due to the speculation in licences, we note that the

licences allocated to imports from Brazil have been fully utilized. | n other words, the
speculati on
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