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1  ANNEX C 

1.1  Text of Annex C 

ANNEX C 
 

CONTROL, INSPECTION AND APPROVAL PROCEDURES7 
 
 (footnote original)7 Control, inspection and approval procedures include, inter alia, 

procedures for sampling, testing and certification. 
 
 1. Members shall ensure, with respect to any procedure to check and ensure the 

fulfilment of sanitary or phytosanitary measures, that:   
 

(a) such procedures are undertaken and completed without undue delay and in 
no less favourable manne
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 Where an importing Member operates a system for the approval of the use of food 
additives or for the establishment of tolerances for contaminants in food, beverages or 
feedstuffs which prohibits or restricts access to its domestic markets for products based on 
the absence of an approval, the importing Member shall consider the use of a relevant 
international standard as the basis for access until a final determination is made. 

 
 2. Where a sanitary or phytosanitary measure specifies control at the level of production, 

the Member in whose territory the production takes place shall provide the necessary 
assistance to facilitate such control and the work of the controlling authorities. 

 
 3. Nothing in this Agreement shall prevent Members from carrying out reasonable 

inspection within their own territories. 
 
1.2  Annex C(1) 

1.2.1  General 

1. In Australia – Apples, the Panel addressed the question of whether Annex C(1)(a) of the SPS 
Agreement can be interpreted as applying to the development of SPS measures: 

"[T]he text of Annex C(1)(a) relates to 'procedures to check and ensure the fulfilment 
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in mind, the Panel considers that the application of specific provisions of the 
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context of the respondent's argument that a substantive SPS measure has to be distinct from the 
procedure that seeks to enforce it. The Panel found that the SPS Agreement does not preclude 
combining substantive SPS requirements and procedures to enforce them in a single measure. In 
the Panel's view, "[to] adopt such an interpretation would allow Members to easily evade review of 
their procedural requirements under Article 8 and Annex C simply by stipulating control, inspection 
and approval procedures together with substantive SPS requirements in the same instrument."9 
The Panel concluded that "for a procedure to fall within the scope of Article 8 and Annex C, there 
has to be a link between the procedure and an SPS measure that the Member seeks to check and 
ensure the fulfilment of."10 

1.2.2.3  
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1.2.3.3  "without undue delay" 

1.2.3.3.1  Definition  

17. In EC – Approval and Marketing of Biotech Products, the Panel, in interpreting the phrase 
without undue delay, connected it to the preceding words and considered that it addresses both 
the verbs "undertake" and "complete", where it comes that the requirement to proceed rapidly 
relates to these two actions equally: 

"There is one additional aspect of Annex C(1)(a), first clause, which it is appropriate 
to address before examining the merits of the claims before us. The phrase 'without 
undue delay' follows the phrase 'undertake and complete'. We consider that the 
phrase 'without undue delay' relates, not just to the immediately preceding verb 
'complete', but to both elements of the phrase 'undertake and complete'. In other 
words, we consider that Annex C(1)(a), first clause, should be read as requiring that 
Members must 'undertake' approval procedures 'without undue delay' and, 
subsequently, 'complete' them 'without undue delay'. Were it otherwise, a Member 
could easily circumvent the requirement to complete approval procedures without 
undue delay by causing undue delay in the undertaking of approval procedures."18 

18. Having ruled that the phrase "without undue delay" concerns both the verbs "undertake" 
and "complete" in the preceding clause, the Panel in EC – Approval and Marketing of Biotech 
Products, contemplated the liabilities which might come from a failure to observe this provision.  
The Panel emphasized the overall need to act rapidly in the completion of the whole approval 
process regardless of the time that might have been saved in some previous procedural steps: 

"The view that the phrase 'without undue delay' relates to both elements of the 
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meanings of the term 'delay' which have been identified by the United States, there is 
one which fits naturally with the provisions of Annex C(1)(a), first clause, namely, '(a 
period of) time lost by inaction or inability to proceed'. So far as concerns the term 
'undue', of the dictionary meanings referred to by the United States we find two to be 
particularly relevant in the specific context of AnnexC(1)(a), first clause – '[g]oing 
beyond what is warranted […]' and 'unjustifiable'. We note that the United States, 
Canada and the European Communities have all identified 'unjustifiable' as a relevant 
meaning of 'undue'. This view is supported also by the French version of Annex 
C(1)(a), first clause, which refers to 'retard injustifié'. Thus, based on the ordinary 
meaning of the phrase 'without undue delay', we consider that Annex C(1)(a), first 
clause, requires that approval procedures be undertaken and completed with no 
unjustifiable loss of time."22 

21. The Appellate Body in Australia – Apples referred to the dictionary meanings of the words 
"undue" and "delay" in establishing the meaning of the phrase "without undue delay". The 
Appellate Body stated: 

"Annex C(1)(a) contains an obligation that relevant procedures be undertaken and 
completed 'without undue delay'. In this regard, the ordinary meaning of the word 
'delay' relates to '(a pe
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"[I]n our view, Annex C(1)(a), first clause, requires 
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result, would also violate the obligation to undertake and complete a procedure without undue 
delay.32 

29. The Panel in Indonesia – Chicken held that a Member is not justified in delaying the 
completion of an SPS approval procedure, "because non-SPS-related information, which the 
Member requires the applicant to submit, is outstanding from an application."33 

30. In the context of compliance proceedings specifically, the Panel in Indonesia – Chicken 
(Article 21.5 – Brazil) rejected Indonesia's argument that the delay was not undue because Brazil's 
application for an approval – the same that had been the subject of the original panel's ruling – 
had to wait for its turn. The Panel opined that: 

"[A] responding Member already found to have acted inconsistently with Annex 
C(1)(a) cannot pursue a 'business-as-usual' approach, but must prioritize to ensure 
that the approval procedure advances without further delays. Additional delays, even 
if they might otherwise have been 'normal' are unjustifiable in this context and are, 
therefore, undue."34   

1.2.3.3.3  Applying precaution while avoiding "undue delay" 

1.2.3.3.3.1  Requirements of prudence and precaution 

31. In EC – Approval and Marketing of Biotech Products, the Panel agreed with the E t
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provisions of Annex C(1)(a), first clause, it is therefore important always to bear in 
mind that Annex C(1)(a), first clause, implies as a core obligation the obligation to 
come to a decision on an application."
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their assessments. Bu
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purpose of Annex C(1)(a), first clause, is precisely to prevent a situation where 
Members avoid the substantive disciplines which Articles 2 and 5 of the SPS 
Agreement impose with respect to substantive SPS decisions by not reaching final 
substantive decisions on applications for marketing approval."45 

1.2.4  Annex C(1)(a) second clause 
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by the measures, there were grounds other than origin that formed a basis for the dist
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Communities to publish the new standard processing periods. This is confirmed by the 
fact that the European Communities could apply the general moratorium on approvals 
and at the same time publish any new standard processing periods. 

… 

The United States' second argument in support of its claim under Annex C(1)(b) is 
that since the European Communities does not acknowledge the moratorium, the 
anticipated processing period is not communicated to the applicant. We note that 
pursuant to Annex C(1)(b) the anticipated processing period is to be communicated to 
the applicant "upon request". The United States has provided no evidence to show (i) 
that an applicant requested that the anticipated processing period be communicated 
to it, (ii) that the request was denied by a relevant EC e-1.213 Td
eed in
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did not provide evidence of the applicant making such request and had the applicant made such 
request, the European Communities failure to proceed with procedures would not be a result of the 
measure at issue:  

"We note that pursuant to Annex C(1)(b) the competent body is to proceed as far as 
practicable with the procedure 'if the applicant so requests'. The United States has 
provided no evidence of an applicant making such a request and of a relevant EC 
entity denying that request because of the general moratorium. Moreover, we do not 
think that the general moratorium on approvals necessarily resulted in the European 
Communities not proceeding as far as practicable with procedures if applicants so 
requested. The European Communities could apply the general moratorium on 
approvals and at the same time proceed as far as practicable with procedures upon 
request."59  

1.2.5.6  Fifth obligation in Annex C(1)(b): explanation of delay 

51. The Panel in EC – Approval and Marketing of Biotech Products, dismissed the United States' 
argument that the respondent did not comply with the fifth obligation under Annex C(1)(b). The 
Pa 
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Such an understanding would result in an undesired precedent that may entice some 
WTO Members to circumvent the application of the SPS Agreement."69  

1.2.9.2  Article 8  

60. In EC – Approval and Marketing of Biotech Products, the Panel ruled that the provisions of 
Article 8 and those of Annex C need to be read together and consequently, whenever the first 
paragraph of Annex C (1) is violated, Article 8 is


