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1 ANNEXYV

1.1 Text of Annex V
ANNEX V

PROCEDURES FOR DEVELOPING INFORMATION
CONCERNING SERIOUS PREJUDICE

1. Every Member shall cooperate in the development of evidence to be examined by a
Panel in procedures under paragraphs 4 through 6 of Article 7. The parties to the dispute
and any third-country Member concerned shall notify to the DSB, as soon as the provisions
of paragraph 4 of Article 7 have been invoked, the organization responsible for
administration of this provision within its territory and the procedures to be used to comply
with requests for information.

2. In cases where matters are referred to the DSB under paragraph 4 of Article 7, the
DSB shall, upon request, initiate the procedure to obtain such information from the
government of the subsidizing Member as necessary to establish the existence and amount
of subsidization, the value of total sales of the subsidized firms, as well as information
necessary to analyse the adverse effects caused by the subsidized product.®® This process
may include, where appropriate, presentation of questions to the government of the
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paragraphs 6 and 7 of Annex V, allow the complainant to rely upon best available
evidence and/or draw adverse inferences based on the conduct of the respondent."®

1.4 Use of information gathered under Annex V for prohibited subsidy claims

5. In Korea — Commercial Vessels, the Panel declined to rule that the complainant was
precluded from using information that was gathered under Annex V (regarding serious prejudice)
in respect of its prohibited subsidy claims:

"We must now consider whether or not the EC was entitled to use that information for
the additional purpose of supporting its Part Il claims. In particular, the question is
whether information properly gathered under the Annex V mechanism regarding the
existence of alleged subsidization, which was properly relied on by the EC in support
of its Part 11l serious prejudice claims against certain alleged subsidies, could also be
used in the context of Part Il claims concerning the same alleged subsidies

In the context of the EC's Part Ill claims, we must determine whether or not the
relevant APRG and PSL transactions constitute subsidies. In doing so, we are bound
by the provisions of Article 1 of the SCM Agreement. At paragraphs 170 and 172 of
the EC's first written submission, the EC is requesting us to perform the same analysis
of subsidization20 in respect of the same measures in the context of its Part Il claims.
We see nothing in Annex V that would require us to ignore our Part Ill analysis of
subsidization when reviewing the EC's Part Il claims which concern allegations of the
same subsidization in respect of the same measures. Nor indeed do we see any
requirement in the SCM Agreement to perform this analysis more than once for any
given measure alleged to be a subsidy.

In any event, even if we were precluded from relying on the relevant Annex V
information whco N
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principles regarding the burden of proof in WTO dispute settlement proceedings.
Likewise, if the Panel were to consider the evidence and/or arguments advanced by
the United States to be sufficient to rebut the evidence and arguments presented by
the European Communities, then the Panel would accept the United States' estimate
not by virtue of United States 'cooperation’, but simply by virtue of the operation of
the normal principles regarding the burden of proof in WTO dispute settlement
proceedings."13

1.6 Relationship with other provisions of the SCM Agreement
1.6.1 Article 6

9. In US — Large Civil Aircraft (29 complaint), the Appellate Body noted that Article 6 of the
SCM Agreement defines "serious prejudice" and refers, on two occasions, to Annex V.14

1.6.2 Article 7.4

10. In US — Large Civil Aircraft (2" complaint), the
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