WTO ANALYTICAL INDEX
SCM Agreement — Article 13 (DS reports)
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1 ARTICLE 13
1.1 Text of Article 13
Article 13
Consultations

13.1 As soon as possible after an application under Article 11 is accepted, and in any
event before the initiation of any investigation, Members the products of which may be
subject to such investigation shall be invited for consultations with the aim of clarifying the
situation as to the matters referred to in paragraph 2 of Article 11 and arriving at a
mutually agreed solution.

13.2 Furthermore, throughout the period of investigation, Members the products of
which are the subject of the investigation shall be afforded a reasonable opportunity to
continue consultations, with a view to clarifying the factual situation and to arriving at a
mutually agreed solution.*4

(footno te original )** It is particularly important, in accordance with the provisions of this
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Accordingly, we understand Articles 21.1 and 21.2 of the SCM Agreement to permit
investigating authorities to examine new subsidy allegations in the conduct of an
administrative review. Such examination, while subject, mutatis mutandis , to the
public notice requirements set out in Article 22 of the SCM Agreement, would not be
subject to the obligations set out in Articles 11 and 13 of the SCM Agreement."?!

2. In Mexico — Olive Oil , the European Communities argued that Mexico had acted
inconsistently with Article 13.1 because it did not hold consultations between the date it sent the
invitation to consult and the date of initiation of the investigation. The Panel rejected the European
Communities' argument on the basis that Article 13.1 merely provides that the exporting Member
"shall be invited for consultations”. The Panel stated that "the provision makes no explicit
reference to consultations being held, referring instead to an invitation to consult".? According to
the Panel, "the ordinary meaning of the obligation on the importing Member that is considering
initiating a countervailing duty investigation is to ask the Member, the products of which may be
subject to that investigation (the exporting Member), to consultations. It then falls to the latter
Member to decide whether or not to accept the invitation".2 The Panel continued:
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