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renounced any subsidies in question or from which undertakings under the terms of this
Agreement have been accepte  d. Any exporter whose exports are subject to a definitive
countervailing duty but who was not actually investigated for reasons oth er than a refusal
to cooperate, shall be entitled to an expedited review in order that the investigating
authorities promp  tly establish an individual countervailing duty rate for that exporter.

194 No countervailing duty shall be levied 51 on any impor ted product in excess of
the amount of the subsidy found to exist, calculated in terms of subsidization per unit of
the s ubsidized and exported product.

(footnote original) 5! As used in this Agreement "levy" shall mean th e definitive or final
legal asse ssment or collection of a duty or tax.

1.2 Anti -Dumping Agreement

1. As the text of Article 19 of the SCM Agreement  largely par allels the text of Article 9 of the Anti-

Dumping Agreement, see also the Section on that Article of the Anti -Dumping Agreement.

1.3 General

1. In US — Countervailing and Anti-  Dumping Measures (China) , the complainant made a claim

under Article 19, but failed to s pecify a particular paragraph of Article 19 in its panel request. The

Appellate Body, in addressing whether China's panel request was ¢ onsistent with the requirements

of Article 6.2 of the DSU, described the various provisions of Article 19. The Appellate Bo dy s tated:
"We now turn to China's claim under Article 19 of the SCM Agreement, which is listed
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6. In US — Supercalendered Paper , the Panel considered that the purpose of an expedited
review " should be aimed at putting, to the greatest extent possible, a non -investigated,
cooperati ng exporter into the situation it would have been in, had it been investigated in the

origina | investigation " and therefore ¢ onsidered that allowing "  any new subsidy allegations in the
expedited review would frustrate the purpose of Article 19.3". 8

1.5.1.2 Aggrega ted investigations

7. The Panel in US - Softwood Lumber Il found the US regulations at issue to be silent on
the question wheth
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"The reason is that the manner in which USDOC ' addressed' the issue of double
remedies in the determinations at issue was by taking the pos ition that t he burden
was on Chinese respondents to provide positive evidence demonstrating the existen ce

of double remedies. As we hav
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the imposition of du ties, could access the market of  that country free of AD or CVD
duties , thus undermining their effectiveness. Moreover, existing exporters may
consider tha tthere is no incentive for them to try to cooperate w it
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sales ... for all products". “° Before the Panel, the complainant argued that " because the tax credits

[we] re prov ided as a result of R&D activities undertaken by Samsu ng, and beca use the tax credits
would have the effect of retroactively reducing the cost of those R&D activities , [the producer]
could tie the tax credits to the underlying R&D activities, and the products in respect of which they

were undertaken ".%! Conseq uently, in the complainant's view , the inv estig ating authority should

have calculated the amount of R&D undertaken by the relevant division within the company, and

should have "allocated only the tax credits claimed in respect of that R&D to the relevant

pro ducts. 42 The Panel rejected th is argument , on the basis that the complainant mischaracterized

the nature of the subsidy:

"Korea's claim is based on an erroneous characterisation  of the nature of the su  bsidy
at issue. Korea contends that RSTA Article 10(1)

11
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"Under both provisions , Members must not levy countervailing duties in an a mount
greater than the amount of the subsidy found to exist. Thus, in order to determine the
proper am ount of a countervailing duty, an investigating author ity must fir st 'ascertain

the pre cise amou nt of [the] subsidy' to be offset. Article  19.4 further re  quires that the
amount of the subsidy be calculated * in terms of subsidization per unit of the
subsidi zed and exported product '. The term ' per unit ' indicates that an i nvestigating
author ity is perm itted to calculate the rate of subsidization 'on an aggregate basis',

i.e. by dividing  the total amount of the subsidy by the total sales value of the product

to which the subsidy is attributable. The Appellate Body, however, has cautioned that,
in an aggr egate investigation, the correct calculation of a countervailing duty rate
requires ' matching the elements taken into account in the numerator with the
elements taken into account in the denominator'. In turn, the pr oduct to w hich the
subsidy is a ttributab le fo r purposes of calculating per unit subsidization is d efined in
Article VI:3 as the product for whose ' manufacture, production or export ' a subsidy
has been ‘'granted, directly or indirectly' in 'the country of or igin or ex portation'.

The per unit subsi dizat ion rate of the subsi dized product constitutes the be nchmark
against which to establish the proper amount of the related countervailing duty. As

the Appell ate Body has noted, the subsidies that justify the imp osition of a
countervailing dut y are those pert aining to ‘'the import ed products
under investigation ‘. Thus, Article 19.4 and Article VI:3 establish the rule that
investigating authorities must, in princ iple, ascertain as accurately as possible the
amount of subsidizat ion bestowed on the investigat ed pr oducts. It is only with respect

to those product s that a countervailing duty may be imposed, and only within the

limits of the amount of subsidization that those product s received. This rule finds
further supp ortin Artic le 10 of the SCM Agreement, ac cordi ng to which 'Members shall
take all necessary stepst o ensure that the imposition of a countervailing duty' on any
imported product 'is in accordance with the provisions of Article VI of [the] GATT 1994
and th e terms of [ the SCM] Agreement' . The wordi ng of Article 10 — and esp ecially the
phrase ' take all nec essary steps to ensure ' — indicates that the  obligation to establish
precisely the amount of subsidization requires a proactive attitude on the part of the
investigating authority. Indeed, the Appel late Body has held that au thorities charged
with conducting an investigation 'must actively seek out pertinent information’, and
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provisions and of the tax returns submitted by Sam sung, the USDOC failed to
‘evaluate[] all of the relev ant evidence' and to provid e 'reasoned and adequate'

explanations for its determination " !

On this b asis, the Appellate Body reversed the finding of the Panel, and found instead that:

“[T] he USDOC acted inconsistently with the United States '

obligations un der

Article 19.4 of the SCM  Agreement and Artic le VI:3 of the GATT 1994 by not assessing
all the arg uments and evidence submitted by interested parties and other relevant
facts surrounding the bestowal of the tax credits received by Samsung under

Article 10(1)(3) oft he RSTA and thereby presumptiv ely a ttributing
Samsung's domestic pr  oduction ." 62

16

those tax credits  to
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