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conclusions that should reasonably have b een reached for a given substanti ve claim.
Further, the obligation relates to the "issues of fact and law considered material by the
investigating authorities”. This indicates that the disclosure obligation relates to those issues

that an investigating authority subjectively consider s mat erial. Therefore, in our view,
Article 22.3 is a procedural provision that does not discipline the substantive adequacy of an
investigating authority's reasoning. If this were not the case, claims under Article 22.3 may

be difficult to distinguish fr ~om su bstantive claims relating to preliminary and final
determinations. "3

1.4.2 Relationship with Articles 22.4 and 22.5

5. The Panel in China — Broiler Products observed that "the provisions [of Article 22] are inter -
related such tha t compliance with ... Article 22.3 is in part determined by complian ce with Articles
22.40r225" *4

6. The Panel in China — Broiler Products examined the relationship between Articles 22.3 and
22.5:

"Article 22.3 of the SCM Agreement requires that a public notice be given of any

prelimin ary or final determination, which sets forth, or otherwise makes available

through a separate report, in sufficient detail the findings and conclus ions reached on
all issues of fact and law considered material. Article 22 .5 elaborates this requirement
by establishing, inter alia
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hand, if we find a violation of a specific substantive requirement, the question of
whether the notice of the determination is ' sufficie nt' under Article 12.2.2 of the
AD Agreement or Article 22.5 of the SCM  Agreement is, in our view, immaterial.

As was pointed out by the Panel in EC — Bed Linen :

'A notice may adequately explain the determination that was made, but if

the determination was substantively inconsiste nt with the relevant legal
obligations, the adequacy of the notice is meaningless. Further, in our

view, it is meaningless to consider whether the notice of a decision that is
substantively inconsistent with the requirements of the AD Agreement is,
as a separate matter, insufficient under Article 12.2. A finding that the
notice of an inconsistent action is inadequate does not add anything to

the finding of violation, the resolution of the dispute before us, or to the
understand ing of the obligations impos ed by the AD Agreement .6

We share the views of the EC — Bed Linen Panel in this respect, and adopt them as our
own. In this regard, we note Canada's statement that 'as a practical matter, Canada
recognizes that it would be u nusual for an injury determi nation to either satisfy the
obligations in Articles 3 and 15 but not Articles 12.2.2 and 22.5 or vice versa'
Canada has made no arguments to suggest that this is such an unusual case.
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