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(b) other developing country Members for a period of eight years from the date of 
entry into force of the WTO Agreement, subject to complianc e with the 
provision s in paragrap h 4.   

 
 27.3  The proh ibi tion of paragraph  1(b) of Article  3 shall not apply to developing country 

Members for a period of five years, and shall not apply to least developed country Members 
for a period of eight years, from the date of entry in to force of the WTO Agreement.  

 
 2 7.4  Any developing country  Member referred to in paragraph  
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(a) the overall level of subsidies granted upon the product in question do es not 

exceed 2 per  cent of  its value calculated on  a per unit basis; or  
 

(b) the volume of the subsidized imports represents less than 4  per  cent of the total 
imports of the like product in the importing Member, unless imports from 
developing country Memb ers whose individual share s of tota l imports repre sent 
less than 4  per  cent collectively account for more than 9  per  cent of the total 
imports of the like product in the importing Member.  

 
 27.11  For those developing country Members wit hin the scope of pa rag raph  2(b) which 

have el im inated export subsidies  prior to the expiry of the period of eight years from the 
date of entry into force of the WTO  Agreement, and for those developing country Members 
referred to in Annex  VII, the number in paragraph  10(a) sh al l be 3 per  cent rather th an 
2 per  cent.  This pr ovision shall apply from the date that the elimination of export subsidies is 
notified to the Committee, and for so long as export subsidies are not granted by the 
notifying developing cou ntry Member.  This p rovision shall expire e ight  years f rom the date 
of entry into force of the WTO Agreement.  

  
 27.12  The  provisions of paragraphs 10 and 11 shall govern any determination of de minimis 

under paragraph  3 of Article  15.  
 
 27.13  The provisi ons of Part III sha ll not apply to direct forgi veness of debts, subsid ies to 

cover social costs, in whatever form, including relinquishment of government revenue and 
other transfer of liabilities when such subsidies are granted within and directly linked to a 
privatization p rog ramme of a developin g cou ntry Me mber, provided that both such 
programme and the subsidies involved are granted for a limited period and notified to the 
Committee and that the programme results in eventual privatization of the enterprise 
concerned.  

 
 27. 14   The Committee shal l, upon  requ est by an interested Member, undertake a review of 

a specific export subsidy practice of a developing country Member to examine whether the 
practice is in conformity with its development needs.  

 
 27.15    The Committee sha ll, upo n request by an intereste d developing country Member, 

undertake a review of a specific countervailing measure to examine whether it is consistent 
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1.3  Article  27.2  

1.3.1  "subject to compliance with the provisions in paragraph  4"  

2.  The Panel in Brazil – Aircraft  re jected the argument th at "Artic le 27 is lex specialis to 
Article  3, in that it provides special rules with regard to export subsidy programmes of developing 
country Members" and therefore the specific provisions in Article  27 "displace the general 
provisi ons of Article  3.1(a)." 3 Referring to the ordinary mea ning of Article  27.2, the Panel stated 
the following:  

"It is evident to us from this language that Article  27 does not 'displace' Article 3.1(a) 
of the SCM  Agreement unconditionally …  Rather, the prohib itio n of Article  3.1 (a) shall  
not a pply 'subject to compliance with the provisions of paragraph  4'. The exemption 
for developing country Members other than those referred to in Annex VII from the 
application of the Article  3.1(a) prohibi tion on export subs idie s is clearly con ditional on 
com pliance with the provision in paragraph  4 of Article  27. Thus, we consider that, 
where the provisions in Article  27.4 have not been complied with, the Article 3.1(a) 
prohibition applies to such developing country Members. " 4 

3.  The Panel in Brazil – Airc raft  w as called upon to  decide the allocation of the burden of 
proof for claims under Article  27.4 of the SCM Agreement. In doing so, the Panel referred to 
Article  27.7 as context for Article  27.2(b):  

"The ph rase 'subject to co mpl iance with the p rovisions  in par agraph  4' contai ned in 
Article  27.2(b) can, in our view, be seen as analogous to the phrase 'which are in 
conformity with paragraphs 2 through 5' contained in Article  27.7. This supports an 
interpretati on of Article  27.2( b) that developing country M embers are excluded fro m 
the scope of application of the substantive obligation in question provided that they 
comply with certain specified conditions." 5 

1.3.2  Article 27.2(b)  

4.  The Panel in India – Export Relate d Me asures was faced wi th the question of whether, in 
the case of Members that have graduated from Annex VII(b)  of the SCM Agreement, the eight -
year period afforded by Article 27.2(b) to developing country Members must be counted "from the 
date of entry into f orce of the WTO Agr eement", or , as arg ued by In dia,  fr om the date of 
graduation from Annex VII(b).  In assessing this issue, the P anel first examined the ordinary 
meaning of the phrase "a period of eight years from the date of entry into force of the 



WTO ANALYTICAL INDEX   
SCM Agreement  – A rticl e 27 ( DS reports ) 

 
 

5 
 

time  the cross- reference in Annex VI I(b) to Article  27. 2(b) operates.  We t herefore 
conside r that the text of Annex  VII(b) does not support a reading that Article  27.2(b) 
is made applicable with a modif ied starting date  for the eight -year transition period ." 7 

6.  The Panel also disagreed with  Ind ia that using the  ordinary meaning of Article 27 .2(b) in 
case of Annex  VII(b) Members graduating late would render Annex VII(b) ineffective or redun dant. 
Accord ing to the Panel:  

"Annex VII(b) provides for a simple cross-reference to Article  27.2(b). The ex piry of 
the transit ion period in Artic le 27.2( b) does not render ineff ective or redundant this 
cross- reference:  the substance of the cross- reference is determin ed by the content of 
the provision referred to. Developing country Members in Annex  VII(b), in t he event 
of graduat ion before 1 J anuary 2003, st ill enjoyed a transition period that in no case 
would have been less than the eight -year transition period until 1 January 2003 
pursuant to Article  27.2(b). The possibility that Members graduating from 
Annex  VII(b) no longer ben efit from an addit ional tr ansition  period under 
Ar ticle  27.2(b) is inherent in the reference by Annex  VII(b) to a provision that 
contains a time - limited transition period ." 8 

7.  In addition, the Panel did not consider that a literal interpretation of A rticle 27.2 (b) results 
in treating  g raduat ing Annex VII(b)  Members differently from other developing country Members . 
As the Panel explain ed: 

"Arti cle  27.2 and Annex VII provide for special and differential treatment and establish 
different degrees of flexibility  in excluding developing co un try Me mbers from the 
application of the prohibition of export subsidies under Article  3.1(a). The flex ibilities  
differ between three categories of Members in respect of the period during which the 
prohibition  in Article  3.1(a) 'shall not apply ', i.e. the  t ransit ion period. Firs t, for 
developing country Members in general, Article  27.2(b) stipulates a transition per iod 
of eight years from the entry into force of the WTO  Agreement. During this period, t he 
first sentence of Article  27.4 imposes a pro gressive  p hase -o ut obligation on  
developing country Members referred to in Article 27.2(b) . Second, for least 
developed country Members, Article  27.2(a) in connection with Annex VII(a) provides 
that the prohibition in Article  3.1(a) shal l not apply as long  as the  Members in 
question  are designated as least developed countries by the United Nations. Third, for 
the developing country Members listed in Annex VII(b), Article  27.2(a) in connection 
with Annex  VII[ ( )]TJi 0.001  0.347 t Tc 0.343baone
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"Assumin g that such 'explicit authorization' is the correct conflict test in the WTO 
context, we find t hat, whether or not the SCM  Agr eement is considered g enerally to 
'au tho rize'  Member s to provide acti onable subsid ies so long as they do not cause 
adverse effects  to the interests of another member, the SCM  Agreement clearly does 
not authorize Members to impose discriminatory product tax es. Nor does a focus o n 
Article  27.3 sug gest a diffe rent approach. Wh ether or not Article  27.3 of the 
SCM Agreement can be reasona bly interpreted to 'authorize', explicitly or implicitly , 
the provision of subsidies contingent on the use of domestic over im ported goods (an 
issue  we do not here dec ide) , Artic le 27.3 is unrela ted to, and cannot reasonably be 
considered to 'authorize', t he imposition of discriminatory product taxes." 20  

1.5  Article  27.4  

1.5.1  "shall phase out its export subsi dies"  

14.  The Panel in Brazil – Air craft  was faced with i nterpreting wha t i t ter med the  "internal 
contra diction within the text of Article  27.4" 21 , created, on the one hand, by "the mandatory  
language providing that a developing country Member 'shall phase out its export subsidies'" and, 
on the other, by "the hor tatory lanw3.7 (y)4.3 0 6 2w 7.16 0g7.3 (r)-1 (e)2 ( im)5.7 (p)15.69f.
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1.5.3
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1.5.3.3  Benchma rk period  

21.  I n Brazi l – Aircraft , the parties  disagreed "as to the benchmark period against whic h an  
examination as to whether a Member has increase d the level of its expor t subsidies should be 
made." 36  Referring to footnote 55 of Article  27.4, the Panel stat ed:  

"[Foot note 55]  offers for such Members  a ceiling level of export subsidies based on 
their  198 6 level. Implicit in this explanation is that, a bsent footnote 55, a dev eloping 
country Member which granted no export subsidies as of the date of entry into f orce 
of th e WTO  Agreement  woul d be prohibited from providing any export subsidies 
during the eigh t- year transition period. Thus, footnote 55 indicates that the relevant 
benchmark period against which t he obligation not to increase the level of export 
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25.  The Panel in Brazil – Aircraft  considere d tha t the  burden is on the cl aiming party to 
demonstrate that, because the developing c ount ry Member "has not complied with the conditions 
set forth in Article  27. 4, the Article  3.1(a) prohibitio n on export subsidies applies to [the 
developing country Mem ber]. " 43   T he Panel  concluded t hat "in  order to prevail on this issue 
Canada must present  evi dence and argument sufficient to raise a presumption that the use of 
exp ort subsidies by Brazil is inconsistent with Brazil's development needs." 44  

26.  In Brazil – Aircr aft , Canad a argued that the Br azilian  PROEX programme was inconsistent 
with Brazil's dev elop ment needs, because the Brazilian value- added of  the aircraft, according  to 
Canada, was "relatively low" . The Panel was unconvinced by this argument:  

"In our view, the fact that  Brazi l has a gen erally  applicable rule regarding the 
relationship between  the  domestic content of an exported product and the  extent of 
the PROEX interest rate equalization availabl e with respect to that product does not 
mean that the deviati on f rom t hat rule in a particu lar ca se is necessarily inconsistent 
with a developing countr
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to review  by a panel whose function is fundamentally legal. ' However, we concur with 
the reasoning of the panels in EC – Approval and Mar keting of Biotech Products and 
US – Clove Cig arett es that, such  provisions im pose positive obligations and must be 
subject to di sput e settlement.  To do otherwise might render unenforceable many 
special an d differential treatment provisions throughout the covered agreements and 
upset the balance of ri ghts and obligatio ns between d eveloped and developing country 
Members.   

Therefore, in o ur view Article  10.1 does impose a positive obli gation that is subject t




