1 GENERAL e
1.1 Object and purpose of the SCM Agreement
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3. In US — Export Restraints, the Panel indicated its agreement with the Panels in Brazil —
Aircraft and Canada — Aircraft with regard to their statements on the object and purpose of the
SCM Agreement.2 The Panel ¢
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trade-distorting subsidies in a way that provides legally binding security of expectations to
Members".® The Panel stated that:

"In this regard, it is evident that the interpretation advanced by the United States
would be irreconcilable with that object and purpose, given that it would offer
governments ‘carte-blanche' to evade any effective disciplines, thereby creating
fundamental uncertainty and unpredictability. In short, such an approach would
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— Softwood Lumber 1V, the Appellate Body noted that the object and purpose of the
SCM Agreement is to 'strengthen and improve GATT disciplines relating to the use of
both subsidies and countervailing measures, while, recognizing at the same time, the
right of Members to impose such measures under certain conditions'.** Finally, we
note that, with respect to the object and purpose of the SCM Agreement, the
Appellate Body stated in US — Countervailing Duty Investigation on DRAMS that the
SCM Agreement ‘reflects a delicate balance between the Members that sought to
impose more disciplines on the use of subsidies and those that sought to impose more
disciplines on the application of countervailing measures'.®

As we see it, considerations of object and purpose are of limited use in delimiting the
scope of the term 'public body' in Article 1.1(a)(1). This is so because the question of
whether an entity constitutes a public body is not tantamount to the question of
whether measures taken by that entity fall within the ambit of the SCM Agreement. A
finding that a particular entity does not constitute a public body does not, wi
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the agreements could nevertheless fail to remove the incompatibility with the other agreement.
The Panel ultimately concluded that both the TRIMs Agreement and the SCM Agreement were
applicable to the dispute before it:

"A finding of inconsistency with Article 3.1(b) of the SCM Agreement can be remedied
by removal of the subsidy, even if the local content requirement remains applicable.
By contrast, a finding of inconsistency with the TRIMs Agreement can be remedied by
a removal of the TRIM that is a local content requirement even if the subsidy
continues to be granted. Conversely, for instance, if a Member were to apply a TRIM
(in the form of local content requirement), as a condition for the receipt of a subsidy,
the measure would continue to be a violation of the TRIMs Agreement if the subsidy
element were replaced with some other form of incentive. By contrast, if the local
content requirements were dropped, the subsidy would continue to be subject to the
SCM Agreement, although the nature of the relevant discipline under the
SCM Agreement might be affected. Clearly, the two agreements prohibit different
measures. We note also that under the TRIMs Agreement, the advantage made
conditional on meeting a local content requirement may include a wide variety of
incentives and advantages, other than subsidies. There is no provision contained in
the SCM Agreement that obliges a Member to violate the TRIMs Agreement, or
vice versa.

We consider that the SCM and TRIMs Agreements cannot be in conflict, as they cover
different subject matters and do not impose mutually exclusive obligations. The
TRIMs Agreement and the SCM Agreement may have overlapping coverage in that
they may both apply to a single legislative act, but they have different foci, and they
impose different types of obligations.

We find that there is no general conflict between the SCM Agreement and the TRIMs

Agreement. Therefore, to the extent that the .. programmes are TRIMs and
subsidies, both the TRIMs Agreement and the SCM Agreement are applicable to this
dispute.

We consider ... that the obligations contained in the WTO Agreement are generally
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Countervailing Measures, the need for the consistent resolution of disputes arising from
anti-dumping and countervailing duty measures.

1.3.2 Interpretation and application

25. In US — Lead and Bismuth Il, the United States argued that, by virtue of the Declaration,
the standard of review set forth in Article 17.6 of the Anti-Dumping Agreement is also applicable to
reviews of countervailing duty investigations under the SCM Agreement. The Appellate Body
disagreed:

"We consider this argument to be without merit. By its own terms, the Declaration
does not impose an obligation to apply the standard of review contained in Article
17.6 of the Anti-Dumping Agreement to disputes involving countervailing duty
measures under Part V of the SCM Agreement. The Declaration is couched in hortatory
language; it uses the words 'Ministers recognize'. Furthermore, the Declaration merely
acknowledges ‘the need for the consistent resolution of disputes arising from anti-
dumping and countervailing duty measures.' It does not specify any specific action to
be taken. In particular, it does not prescribe a standard of review to be applied."3%

26. The Panel in US — Corrosion-Resistant Steel Sunset Review considered the issue of
"whether prior panel and Appellate Body decisions on countervailing measures can be taken into
account by, and provide guidance for, panels dealing with disputes under the Anti-dumping
Agreement (and vice versa)”, and stated that it found support in the Declaration "for the
application of a similar interpretative analysis by this Panel in addressing analogous issues under
the Anti-dumping Agreement".3¢ Subsequent panels have made similar statements.3”
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