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considered that the preamble to the TBT Agreement "sheds light on the object and purpose  of the
Agreement" .2

2. The Panel in EC — Sardin es referred to several recitals in the Preamble in the context of
discussing the degree of Members' regulatory autonomy under the TBT Agreement:

"We also note in this respect that the WTO Members expressed in the preamble to the
TBT Agreement their desire that:

[...] technical regulations and standards [...] do not create unnecessary
obstacles to trade [...]; (emphasis added)

and recognized that:

no country should be prevented from taking measures to ensure the
quality of its exports, or for the prote ction of hum an, animal or plant life
or health, of the environment, or for the prevention of deceptive
practices, at the levels it considers appropriate, subject to the
requirement that they are not applied in a manner which would constitute

a means of arbitrary or un justifiable discrimination between countries
where the same conditions prevail or a disguised restriction on
international trade  [...]. (emphasis added)

Article 2.2 and this preambular text affirm that it is up to the Members to decide
which policy objective s they wish to pursue and the levels at which they wish to
pursue them. At the same time, these provisions impose some limits on the regulatory
autonomy of Members that decide to adopt technical regulations: Members cannot
create obstaclestot rade which are unnecessary or which, in their application, amount
to arbitrary or unjustifiable discrimination or a disguised restriction on international
trade. Thus, the TBT Agreement, like the GATT 1994, whose objective it is to further,
accords a degr ee of deference with respect to the domestic policy objectives which
Members wish to pursue. At the same time, however, the TBT Agreement, like the
GATT 1994, shows less deference to the means which Members choose to employ to
achieve their domestic polic y goals. We consider that it is incumbent upon the
respondent to advance the objectives of its technical regulation which it considers
legitimate." 3

3. In EC — Sardines , the Appellate Body found that the obligation in Article 2.4 of the TBT
Agreement applies to measure s that were adopted before the TBT Agreement entered into force
but which have not ceased to exist. In the course of its analysis, the Appellate Body referred to
several recitals in the Preamble:

"The significant role of international standard s is also un derscored in the Preamble to
the TBT Agreement . The third recital of the Preamble recognizes the important
contribution that international standards can make by improving the efficiency of

production and facilitating the conduct of internationa | trade. The eighth recital
recognizes the role that international standardization can have in the transfer of
technology to developing countries. In our view, excluding existing technical
regulations from the obligations set out in Article 2.4 would under mine the imp ortant
role of international standards in furthering these objectives of the TBT Agreement .
Indeed, it would go precisely in the opposite direction."”



WTO ANALYTICAL INDEX
TBT Agreement — Preamble (D S



WTO ANALYTICAL INDEX
TBT Agreement — Preamble (D S reports)

We see th e fifth recital reflected in those TBT provisions that aim at reducing obstacles
to international trade and that limit Members' right to regulate, for instance, by
prohibiting discrimination against imported products (Article 2.1) or requiring that
technic al regulations be no more trade restrictive than necessary to fulfil a legitimate
objective (Article 2.2)." 10

1.5 Sixth recital

9. In US — Clove Cigarettes , the Appellate Body found that "the explicit recognition of
Members' right to regulate in order to pursue c ertain legitimate objectives " in the sixth recital
"qualifies" the objective of avoiding the creation of unnecessary obstacles to international trade

through technical regulations, standards, and conformity assessment procedures .11 The Appellate
Body observ ed as follow s:

"We read the sixth recital as counterbalancing the trade -liberalization objective
expressed in the fifth recital. The sixth  recital 'recognizes' Members ' right to regulate
versus the 'desire’ to avoid creating unnecessary obstacles to intern ational trad e,
expressed in the fifth recital. While the fifth recital clearly suggests that Members'
right to regulate is not unbounded, the sixth recital affirms that such a right exists
while ensuring that trade  -distortive effects of regulation are mini mized. The

sixth recital suggests that Members' right to regulate should not be constrained if the

measures taken are necessary to fulfil certain legitimate policy objectives, and

provided that they are not applied in a manner that would constitute a means of
arbitrar
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technical regulat ion makes to ward the achievement of the legitimate objective .15 In this regard,
the Appellate Body noted:

"We see suppor t for this reading of the term ‘fulfil a legitimate objective' in the sixth
recital of the preamble of the TBT Agreement , which provides relevant co ntext fo rthe
interpretation of Article 2.2. It recognizes that a Member shall not be prevented from

taking measures necessary to achieve its legitimate  objectives ' at the levels it
considers appropriate’ , subject to the requirement that such m easures are not applied
in a manner that would constitute a means of arbitrary or unjustifiable discrimination

between countries where the same conditions prevail or a disguised restriction on
international trade, and are otherwise in accordance with the TB T Agreement . As we
see it, a WTO Member, by preparing, adopting, and applying a measure in order to
pursue a legitimate objective, articulates either implicitly or explicitly the level at
which it seeks to pursue that particular legitimate objective. 16

12. In US — Tuna Il (Mexico) (Article 21.5 — Mexico) , the Appellate B ody noted the "important
commonalities" that the language of the sixth recital of the preamble has with the chapeau of

Article XX of the GATT 1994, underscoring the fact that the concepts of "arbitrary or unjustifiable
discrimination between countries where the same conditions prevail' and a "disguised restriction

on trade" are found both in the chapeau of Article XX and in the sixth recital of the preamble of the

TBT Agreemen t. 17

Current as of: December 2023

15 Appellate Body Report, US - Tuna Il (Mexico), para. 315.
16 Appellate Body Report, US  — Tuna Il (Mexico), para . 316.
17 Appellate Body Report, US - Tuna Il (Mexico) (Ar  ticle 21.5 — Mexico) , paras. 7.88- 7.89.
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