WTO ANALYTICAL INDEX
TRIPS Agreement — Article 27 (DS reports)
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1 ARTICLE 27
1.1 Text of Article 27
Article 27
Patentable Subject Matter

1. Subject to the provisions of paragraphs 2 and 3, patents shall be available for any
inventions, whether products or processes, in all fields of technology, provided that they
are new, involve an inventive step and are capable of industrial application.®> Subject to
paragraph 4 of Article 65, paragraph 8 of Article 70 and paragraph 3 of this Article, patents
shall be available and patent rights enjoyable without discrimination as to the place of
invention, the field of technology and whether products are imported or locally produced.

(footnote original)® For the purposes of this Article, the terms "inventive step” and "capable
of industrial application” may be deemed by a Member to be synonymous with the terms
"non-obvious" and "useful" respectively.

2. Members may exclude from patentability inventions, the prevention within their
territory of the commercial exploitation of which is necessary to protect ordre public or
morality, including to protect human, animal or plant life or health or to avoid serious
prejudice to the environment, provided that such exclusion is not made merely because
the exploitation is prohibited by their law.

3. Members may also exclude from patentability:

(a) diagnostic, therapeutic and surgical methods for the treatment of humans
or animals;
(b) plants and animals other than micro-organisms, and essentially biological

processes for the production of plants or animals other than non-biological
and microbiological processes. However, Members shall provide for the
protection of plant varieties either by patents or by an effective sui generis
system or by any combination thereof. The provisions of this subparagraph
shall be reviewed four years after the date of entry into force of the WTO
Agreement.

1.2 Article 27.1

1.2.1 "w
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certainly extends beyond the concept of differential treatment. It is a normative term,
pejorative in connotation, referring to results of the unjustified imposition of
differentially disadvantageous treatment. Discrimination may arise from explicitly
different treatment, sometimes called 'de jure discrimination’, but it may also arise
from ostensibly identical treatment which, due to differences in circumstances,
produces differentially disadvantageous effects, sometimes called ‘de facto
discrimination'. The standards by which the justification for differential treatment is
measured are a subject of infinite complexity. 'Discrimination’ is a term to be avoided
whenever more precise standards are available, and, when employed, it is a term to
be interpreted with caution, and with care to add no more precision than the concept
contains.

In considering how to address these conflicting claims of discrimination, the Panel
recalled that various claims of discrimination, de jure and de facto, have been the
subject of legal rulings under GATT or the WTO. These rulings have addressed the
question whether measures were in conflict with various GATT or WTO provisions
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requiring any more precise interpretation of the term ‘'discrimination’ in Article 27.1,
none was made."?

1.3 Relationship with other provisions of the TRIPS Agreement

4. In Canada — Pharmaceutical Patents, rejecting Canada's argument that Article 27.1 did not
apply to exceptions granted under Article 30, the Panel addressed the relationship between these
provisions:

"The text of the TRIPS Agreement offers no support for such an interpretation. Article
27.1 prohibits discrimination as to enjoyment of 'patent rights' without qualifying that
term. Article 30 exceptions are explicitly described as 'exceptions to the exclusive
rights conferred by a patent' and contain no indication that any exemption from non-
discrimination rules is intended. A discriminatory exception that takes away
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6. In India — Patents (US), the Appellate Body addressed the relationship between Article 27
and Article 70.8 and held that the latter provision applies in a situation where a Member does not
make available patents pursuant to the former provision:

"The introductory clause to Article 70.8 provides that it applies '[w]here a Member
does not make available as of the date of entry into force of the WTO Agreement
patent protection for pharmaceutical and agricultural chemical products
commensurate with its obligations under Article Pate32na n
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