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"The Panel notes that the word 'authority' can be defined as 'power or right to enforce 
obedience; moral or legal supremacy; right to command or give a final decision.'8  The 
obligation is to 'have' authority not an obligation to 'exercise' authority.9  The phrase 
'shall have the authority' is used throughout the enforcement obligations in Sections 
2, 3 and 4 of Part III of the TRIPS Agreement, specifically, in Articles 43.1, 44.1, 45.1, 
45.2, 46, 48.1, 50.1, 50.2, 50.3, 50.7, 53.1, 56 and 57.10  It can be contrasted with 
terminology used in the minimum standards of protection in Part II of the TRIPS 
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and 4.  The second sentence of Article 59 and the fourth sentence of Article 46 apply 
in different circumstances and neither is in fact more specific than the other."
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channels of commerce be 'in such a manner as to avoid any harm caused to the right 
holder'. 

The Panel finds confirmation of this interpretation within Article 46.  The fourth 
sentence of Article 46 expressly provides that simple removal of the trademark 
unlawfully affixed is not sufficient to permit release of counterfeit trademark goods 
into the channels of commerce other than in exceptional cases.  In contrast, the first 
sentence of Article 46 contains a more general requirement that the requisite 
authority to order disposal of goods outside the channels of commerce shall be 'in 
such a manner as to avoid any harm caused to the right holder'.  Whilst this reflects, 
in part, the fact that the first sentence does not only apply to counterfeit trademark 
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China alleges that auctions of goods confiscated by Customs are subject to a reserve 
price that ensures that infringers do not have the opportunity to purchase the seized 
goods at an unreasonably low cost and reaffix counterfeit marks. 

The Panel does not agree.  As China itself stated in its rebuttal submission, 'the very 
principle of trademark protection is that a trademark distinguishes a good and allows 
for a significant market premium'.  The Panel points out that a counterfeit trademark 
is designed to obtain some or all of that economic premium.  When the counterfeit 
trademark is removed, the value of the good is diminished and is less than its market 
value if it is resold with a counterfeit trademark reaffixed.  In other words, it remains 
economically viable for the importer or a third party to purchase the goods at auction 
and reaffix the trademarks in order to infringe again, with the heightened risk of this 
occurring discussed … above.  In any case, there is no evidence that the prices 
established by the method used by China Customs are so high that it is no longer 
economically viable to purchase the goods and reaffix the trademarks."33 

25. In making the above findings, the Panel also made various observations on the meaning and 
objective of the term "simple removal of the trademark": 

"Viewed in light of the objective, the 'simple' removal of the trademark is principally a 
reference to the fact that the state of the goods is not altered in any other way so that 
the absence of the trademark is not an effective deterrent to further infringement.  
Removal of the trademark is not 'simple' if the state of the goods is altered sufficiently 
to deter further infringement. 

… 
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a shipment of counterfeit goods, who has no means of recourse against the exporter 
and who has no means of reaffixing counterfeit trademarks to the goods, might 
constitute such a case.  However, such cases must be narrowly circumscribed in order 
to satisfy the description of 'exceptional'. Even when narrowly circumscribed, 
application of the relevant provision must be rare, lest the so-called exception become 
the rule, or at least ordinary. 

The Panel does not consider that 'exceptional cases' for the purposes of the fourth 
sentence of Article 46 may simply be demonstrated by a low rate of cases in which 
simple removal of the trademark is treated as sufficient to permit release of goods 
into the channels of commerce.  Firstly, 'exceptional cases' within the meaning of the 
fourth sentence of Article 46, as incorporated in Article 59, is not assessed in terms of 
a proportion of all cases of infringing goods seized at the border.  Secondly, such an 
approach to goods that have already been found to be counterfeit trademark goods 
would amount to a margin of tolerance of further infringement that is not consistent 
with the objective of Article 46 of creating an effective deterrent."36 

____ 
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36 Panel Report, China – Intellectual Property Rights, paras. 7.391-7.392. 
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