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DECREE-LAW NO.42/2012 

OF 7TH SEPTEMBER        

             

LEGAL REGIME OF THE 

PUBLIC- PRIVATE PARTNERSHIPS 

 

 

To acknowledge the need for the participation of the private sector in building of the country 

infrastructures, calls for a legislative framework that defines the legal regime of the agreements 

celebrated between the State and private entities, the public- private partnerships. 

 

Hence, the present diploma will establish the framework that will allow a public entity and also an 

entity from the private sector to become part of a public-private partnership agreement. This will 

promote job creation and the development of public infrastructures. 

 

Also linked to the public-private partnership agreement, is the need to adopt the procedure and 

criteria that identify the projects that fit into the public-private partnership financing strategy; adopt 

ways and means to implement and promote those agreements in a sustainable way; promote fair, 

equitable, transparent, competitive, efficient and accountable, at the level of selection, procurement, 

management, operations, monitoring and evaluation. There is also the need to establish a special 

regime of procurement of the public-private partnership, so to allow the recruitment of experts, who 

will advise the government on public-private agreements and on the selection of private partners. 

 

Thus, the Government decrees, under subparagraph e) of paragraph no.1 of article 115 and 

subparagraph a) of article 116 of the Constitution of the Republic, the following to be enforced as law: 

 

Chapter 1 General Procurement 

 

Article 1  

Subject Matter 

 

The present decree-law defines the principles and instruments for the establishment of partnerships 

between the Government and private entities involved in public infrastructures, as well as the 

expertise and procedures to identify, evaluate, the procurement and constructions of the referred 

infrastructures. 

Article 2  

Definitions 

 

1. For the purpose of this diploma it is considered: 

 

a) Public-private partnership, the agreement by which 
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2. It shall be excluded from the scope of this law licenses issuing, lease or other rights in relation to 

forests, mining, minerals, hydrocarbons, including oil and gas, airspace, as well as any other subject 

to special  legislation licensing. 

 

Article 3 

Power to approve and sign agreements 

 

1. The Public-Private Agreements are approved by the Council of Ministers. 

 

2.  It is incumbent upon the member of the Government responsible for the field of Finance to 

negotiate and sign all contracts for public-private partnerships, as well as direct agreements, after 

authorization by the Council of Ministers, which may approve additional signatories representing the 

State. 

 

3. The Ministry of Finance shall be responsible for the financial evaluation of any public-private 

partnership agreement. 

 

4. In a public-private partnership agreement may be agreed: 

 

a) A user fee to be charged in accordance with the law; 

b) 
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3.The allocation of a public activity to a private partner through a public-private partnership 

agreement shall not affect the responsibility of the public sector entity in the performance of that 

function. 

 

Article 5 

Guidelines on public-private partnership agreements developed by public companies or 

companies with public funding  

 

The member of the government that is responsible for the area of finance may issue guidelines to a 

company which is overseen wholly or in part by the Government, preceding authorization of the 

Council of Ministers, regarding to: 

 

a) Negotiation, management, responsibility, accounting and financial issues of the company that 

is participating in a public-private participation; 

b) Policies to be followed regarding public-private partnership agreement. 

 

Article 6 

Project analysis and Procurement 

 

1.For an infrastructure project to be considered for procurement and developed through a public-

private partnership agreement, it must have been analyzed thoroughly for its partnership pre-

feasibility and feasibility, as well as being subject to the necessary financial and legal risk analysis. It 

will be sent for due processing according to the terms of this decree-law.  

 

2.
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6. The financial sustainability of a public-private partnership is assessed by the ability and willingness 

of users to pay service charges when they apply and by the State's ability to bear the costs related to 

a public-private partnership project over the project`s life span. 
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5. 
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b) Refusal to sign the public-private partnership agreement after the proposal has been accepted; 

 

c) Refusal to provide the necessary assurance of compliance with the public-private partnership 

agreement after the proposal has been accepted, or to comply with any other condition before 

signing the public-private partnership agreement as specified in the request for proposals. 

 

Article 15 

Allocation, review, and resources 

 

An applicant may request the review of an allocation or appeal of decisions taken in the course of the 

public-private partnership project process under the current administrative terms and procedures. 

 

Chapter III 

SPECIAL REGIME CONTRACTS 

OF PUBLIC-PRIVATE PARTNERSHIPS  

 

Article 16  

 Special Regime of the contract 

The public-private partnership agreements and related agreements are subject to a special legal 

regime, to be approved by Decree-Law, and the Legal Regime of Public Contracts is not applied. 

 

Article 17 

Contract Content 

 

1.The provisions
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3. Anyone who discloses any possible conflict of interest that concerns a matter related to the public-

private partnership agreement cannot be present during any deliberation or decision on the matter. 

 

Article 20 

Confidentiality 

 

Those involved in a public-private partnership agreement are subject to adhere to confidentiality of 

any information transmitted to them during the course of the proceedings. 

 

Chapter
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ANNEX 1 - INFRASTRUCTURE 
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ANNEX II - PUBLIC-PRIVATE PARTNERSHIP CONTENT 

 

 

A Public-Private Partnership agreement should contemplate, beyond relevant issues considered by the 

parties, the following:  

 

a) Definition and description of the nature of the services provided, the function to be 

implemented or the facility to be developed, improved or managed by the private partner; 

 

b) Specification of commercial terms of the public-private partnership agreement, 

including the basis on which payments will be made, and whether these terms will imply costs;
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ratio, to ensure that the private partner abides by the conditions set forth in the public-private 

partnership agreement, including conformity with the service requirements, and clearly 

defined quality standards, adequate maintenance of the facility, compliance with the approved 

design standards, and others, addressing construction projects, repairing or improvements, as 

well as procurements concerning penalties, cancellation and other situations derived from non-

compliance of requirements or terms of the public-private partnership agreement; 

 

n) Rights and obligations of the parties following the cancellation or term of the public-private 

partnership agreement, corrections in case of non-compliance by any of the parties, State 

replacement rights and lenders replacement rights, and the way adopted to calculate 

compensations due to the parties when the public-private partnership agreement expires; 

 

o)   A procurement in which any on parties can be exempted from the responsibility of failure or 

delay in compliance with any obligation according to the agreement due to circumstances 

beyond its control 

 

P)  The Private partner will oversee the performance bonds, securities and insurance policies are 

maintained in relation with the implementation of the public-private partnership agreement; 

 

q)  Procedures for analysis and approval of engineering designs, construction plans by the State, 

as well as procedures for testing and final inspection; 

 

r) The State and/or its representatives will have the rights to supervise the private partner’s 

activities and and services. The State and/or its representatives has the power to change the 

assignments and conditions and/or develop actions they deem reasonable. All to ensure that 

public-private partnership is functioning properly and the services it provides is in accordance 

with legal and contractual requirements; 

 

s) Sustainability of the project and its environmental, social, and community procurements; 

 

t) The extension of the private partner obligation to assist the Government or the regulatory body 

as appropriate. 

 

u) Procurements to manage the changes for the duration of the agreement, mechanisms to deal 

with additional costs and other consequences resulting from any directive from the 


