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WORLD TRADE ORGANIZATION

APPELLATE BoDY
European Communities— M easures AB-2000-11
Affecting Asbestos and Asbestos-Containing
Products Present:
Canada, Appellant/Appellee Fdiciano, Presiding Member
European Communities, Appellant/Appellee Bacchus, Member
Ehlermann, Member
Brazil, Third Participant
United States, Third Participant

l. Introduction

1 Canada appeals certain issues of law and lega interpretations developed in the Panel Report
in European Communities — Measures Affecting Asbestos and Asbestos-Containing Products (the
"Panel Report")." The Pandl was established to consider claims made by Canada regarding French
Decree No. 96-1133 concerning asbestos and products containing asbestos (décret no.
96-1133 relatif a I'interdiction de I’amiante, pris en application du code de travail et du code de la
consommation) ("the Decree"), which entered into force on 1 January 1997.°

2. Articles 1 and 2 of the Decree set forth prohibitions on asbestos and on products containing
asbestos fibres, followed by certain limited and temporary exceptions from those prohibitions:

Articlel

l. For the purpose of protecting workers, and pursuant to
Article L. 231-7 of the Labour Code, the manufacture, processing,
sale, import, placing on the domestic market and transfer under any
title whatsoever of al varieties of asbestos fibres shall be prohibited,
For B----emmeemmmeee- 4.25 re fl0.151041 Tir t45 1125 T1Oconso9 Tc O Twl
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. For the purpose of protecting consumers, and pursuant to
Article L. 221.3 of the Consumer Code, the manufacture, import,
domestic marketing, exportation, possession for sde, offer, sae and
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impaired advantages accruing to Canada directly or indirectly under the Marrakesh Agreement
Establishing the World Trade Organization (the "WTO Agreement"), or impeded the attainment of an
objective of that Agreement.”

4, In the Panel Report, circulated to WTO Members on 18 September 2000, the Panel concluded
that:

@ ... the "prohibition" part of the Decree does not fall within the
scope of the TBT Agreement. The part of the Decree relating
toy,'exceptions’ does fal within the scope of the TBT

September
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6. On 23 October 2000, Canada notified the Dispute Settlement Body (the "DSB") of its
decision to apped certain issues of law covered in the Panel Report and certain legal interpretations
developed by the Pandl, pursuant to Article 16.4 of the Understanding on Rules and Procedures
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I. Arguments of the Participants and the Third Participants

A. Claims of Error by Canada — Appellant

1. TBT Agreement

10. Canada requests that the Appellate Body reverse the Pand's findings and conclusions on the
definition of the term "technica regulation”, hold that the Decree as a whole falls within the scope
of the TBT Agreement, and find that the Decree is inconsistent with paragraphs 1, 2, 4 and 8 of
Article 2 of the TBT Agreement.

11 Canada asserts that the Panel erred in law in failing to examine Canada’s allegations under the
TBT Agreement. The Panel wrongly split the Decree into two and considered the prohibitions and
exceptions in the Decree to be separate measures for the purposes of determining whether the Decree
isatechnica regulation within the meaning of the TBT Agreement. Canada believes that the Pandl's
analysis is arbitrary, contrary to the internal coherence of the Decree, and alows the applicability of

the TBT Agreement to be determined by the way in which a Member drafts its legdation.

12. Canada argues that the Pand also erred in its interpretation of the definition of “technical
regulation” in Annex 1 to the TBT Agreement, in particular, in articulating two criteria that must be
satisfied before a measure can be a "technicd regulation”: (i) the measure must concern identifiable
products, and (ii) the measure must identify the technical characteristics that products must have to
be marketed in the territory of the Member taking the measure. This interpretation adds requirements
to the definition of "technical regulation” that have no basis in the text of the TBT Agreement, and
are inconsistent with the object and purpose of that Agreement, namely to restrain non-tariff barriers
to trade that may be disguised as technica regulations. In addition, with respect to the first criterion,
requiring a measure to relate to identifiable products to congtitute a technical regulation could lead to
arbitrary results in practice. As for the second criterion, Canada aleges that it is too narrow and
would exclude from characterization as "technical regulations’, and thereby insulate from the
disciplines of the TBT Agreement, measures regulating activities other than the marketing of
products, such as measures relating to transportation of products, disposa of hazardous waste, and use

of specia equipment to repair certain products.

13. Canada challenges the Panel's conclusion that the TBT Agreement does not apply to a
general prohibition like the one in the Decree. The Panel relied on a false distinction between genera
prohibitions, which it considered fall exclusively under the GATT 1994, and technica regulations,
which are subject to the disciplines of the TBT Agreement In fact, a technical regulation can have
the effect on trade of a general prohibition.
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14. Canada maintains that, had the Panel viewed the Decree as a unified measure, and correctly
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threshold below which exposure does not constitute a risk for mesothelioma or lung cancer; (iv) the
"Charleston study"'®; (v) "statistical data" adduced by Dr. Henderson, which, according to the Panel,
confirmed "the impact of chrysotile on mechanics exposed to that materia in a car brake maintenance
context" despite a contrary study on automobile brake maintenance relied on by Canada®®; (vi) the
use of the no-threshold linear relationship model as a basis for concluding that there is a "real risk"
and "an undeniable public health risk" associated with exposure to chrysotile asbestos fibres at low or
intermittent levels®®; and (vii) data supplied by the European Communities concerning intermittent
manipulation and a reference by Dr. Henderson to a Japanese study as a basis for concluding that the
manipulation of chrysotile-cement using inappropriate tools could cause exposure levels above
statutory limits.?! Canada sets forth detailed explanations as to why none of these factors supports the

Pandl's conclusion.

20. Canada aso contends that the Panel erred in its application of the test of "necessity” under
Article XX(b) of the GATT 1994. Canada accepts the Panel's view that the extent of the risk to
human hedlth is relevant to the assessment of "necessity”. However, Canada disputes that there is any
risk involved in the manipulation of such products, highlights that the evidence relied on by the Panel
certainly could not form the basis for a finding that the health risk was so high that it could justify
strict measures, and argues that the Panel failed to comply with its obligation to quantify this type of
risk. In Canadas view, these errors distorted the Panel's analysis of the test of necessity and led it to
take a much too restrictive approach to its consideration of reasonably available dternatives to the
Decree.

21
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adopted a measure establishing bans on specific products containing chrysotile asbestos fibres, based
on demonstrations of the ineffectiveness and unfeasibility of the "controlled use" of each product.

22. Canada submits that the Panel failed to discharge its responsibility to make an objective
assessment of the matter when it declined to take a position on the opinions expressed by the scientific
community. For Canada, the principle of the balance of probabilities, or the preponderance of
evidence, requires the trier of fact to take a position as to the respective weight of the evidence. Had
the Panel properly applied this principle, it would not have been able to conclude that the Decree was
judtified under Article XX(b) of the GATT 1994, in view of the multiple studies submitted by Canada
showing, for example, that there is no increased risk among garage and brake mechanics, or among
construction workers, resulting from the manipulation of chrysotile asbestos. Canada adds that the
Pandl aso failed to make an objective assessment of the matter before it because, in its determinations
on the "controlled use" of chrysotile, it relied extensively on the opinions of the experts consulted,

who in fact did not possess expertise in the area of "controlled use".

B. Arguments of the European Communities— Appellee

1. TBT Agreement

23, The European Communities urges the Appellate Body to reject Canadas appeal on the
TBT Agreement. The Panel correctly concluded that the "prohibition part" of the Decree is not a
technical regulation within the meaning of Annex 1.1 to the TBT Agreement. Canada's arguments
with respect to the "exceptions part” of the Decree are legdlly irrelevant, since it would be impossible
for the Appellate Body to complete the lega analysis due to the lack of sufficient and undisputed
facts. The European Communities adds that the claims made by Canada under the TBT Agreement
should, in any event, be denied.

24, The European Communities sees no error in the Panel's separation of the prohibitions part of

the Decree from the exceptions part. The exceptions are ancillary to the prohibitionsu Tw 531 ee f8u6For 7n8,gara
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exceptions throughout these proceedings, Canada cannot now argue that the exceptions violate the
TBT Agreement. The European Communities argues that the Appellate Body isin any case prevented
from addressing Canada's claims under the TBT Agreement because to do so would require the
Appellate Body to make findings of afactual and technical nature which, in the absence of undisputed
facts and findings in the record, it cannot do on appeal. The Appdllate Body could not smply use the
findings of the Panel under Articles I11:4 and XX of the GATT 1994 as a basis for an analysis under
the TBT Agreement. While the two sets of rules are related, they are not "part of a logical
continuum" %, and are not sufficiently closely related as to allow the Appellate Body to extrapolate
the findings of the Panel under Article I11:4 and Article XX (b) of the GATT 1994 into the sphere of
the TBT Agreement. Should the Appellate Body examine Canada's claims under the TBT Agreement,
the European Communities argues that these claims should be dismissed and refers, in this regard, to
its arguments with respect to Article XX(b) of the GATT 1994, and to the arguments it made before
the Panel with regard to Articles 2.1, 2.2, 2.4 and 2.8 of the TBT Agreement.

2. Article XX (b) of the GATT 1994 and Article 11 of the 11 of the 1994 andfulmade befoT
188 Tc 96
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asbestos, as both arguments seek to have the Appellate Body revisit factua findings made by the
Panel on the basis of the evidence submitted and the opinions advanced by the experts consulted.

29.
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32. The European Communities submits that this erroneous focus on market access led the Panel
to exclude from its "like" product analysis the very reason why the Decree singles out asbestos fibres,
namely, the fact that asbestos fibres are carcinogenic. While Article 111:4 protects expectations
concerning the competitive relationship between imported and domestic products, the impact of a
measure on such expectations is not relevant in determining "likeness', but only later in the
Article 111:4 analysis, for the purposes of establishing whether the measure discriminates between
imported and domestic products. For the European Communities, the decisive criterion for
determining the "likeness' of products must be whether the basis for the regulatory distinction
between products denies to imported products the treatment accorded to domestic products that are
the subject of the relevant measure.

33 The European Communities contends that, because the Panel ignored the basis for the
regulatory treatment set forth in the Decree, it compared the wrong products in its analysis of
"likeness'. The Decree prohibits all carcinogenic asbestos fibres, and it denies competitive
opportunities to al such fibres equaly. Thus, the prohibited carcinogenic asbestos fibres are not
"like" the three subgtitute fibres because the application of the French regulatory distinction between
them does not alter or affect the competitive opportunities of those subgtitute fibres. The European
Communities concludes that, instead of comparing the products claimed by Canada to be "like"
products (PVA, cellulose and glass fibres) with the category of products prohibited by the French
Decree at issue (all carcinogenic asbestos fibres), the Panel erroneoudy compared the allegedly "like"
products with an arbitrary third category of products, namely "fibres with certain industria
applications'.

3. The European Communities challenges the Panel's conclusion that, in view of the relationship
between Articles I11 and XX (b) of the GATT 1994, it is not gppropriate to take the "risk" criterion into
account either when examining the properties, nature and quality of the product, or when examining
other criteria of "likeness'.?* The Panel found that the health, safety or other concerns that lead
regulators to apply different trestment to products may only be taken into account in the analysis
under Article XX, not in the analysis under Article 111:4 of the GATT 1994. The Pand's approach
misconstrues the relationship between Articles|il:4 and XX of the GATT 1994, requires the
"likeness' of two products to be determined solely on the basis of commercia factors and, in the view
of the European Communities, entails a serious curtailment of national regulatory autonomy. If non-
commercial considerations may only be considered at the Article XX stage of the analysis, then the
list of policy purposes for which regulators may distinguish between products is unduly limited to the

3European Communities other appellant's submission, para. 29.
%4Panel Report, para. 8.132.
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categories listed in Article XX. The application of a "risk" criterion in the analysis of "likeness'
under Article Il would not, as the Pand suggests, make the other criteria of "likeness' "totally
redundant"®, since al relevant criteria, including the "risk" criterion, must be considered in the

assessment of "likeness'.

35. The European Communities contends that the Panel committed a number of erors in its
application of the four criteria used to assess "likeness', and placed excessive importance on the
criterion of end-use. The Pand failed to follow the approach used in previous case law, and ignored
the fact that Article I11:4 of the GATT 1994, unlike Article 111:2 and its accompanying Interpretive
Note, does not contain the phrase "directly competitive or substitutable" products. The Pand's
anaysis of "end-use" is inadequately reasoned, in particular since the Panel failed to identify the small
number of identical or similar end-uses for chrysotile asbestos, PVA, cellulose and glass fibres and
ignored that, overall, the end-uses for asbestos and its substitutes are very different. The European
Communities adds that the Panel relied on its conclusions on end-use in its analysis of the properties,
nature and quality of the products, as well as their tariff classification, and, in effect disregarded these
other criteria

2. Article XXI11:1(b) of the GATT 1994

36. The European Communities appeals the Pand's findings on Article XXII1:1(b) of the
GATTreiel®b.Tc 1.5489 3ason8 Tj[308.252cv 75 Tc 0 Tw 160m-0.43 chr 165.Tf(262 tb
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Article XXI11:1(b) of the GATT 1994 protects the expectation that, once a tariff concession has been
made for a product, the regulatory framework applicable to that product will not be adapted in
response to new scientific knowledge concerning hedth risks. In the view of the European
Communities, the Pandl's interpretation wrongly expanded the coverage of Article XXIII:1(b) in a

manner that has grave systemic implications.

3. The European Communities urges the Appellate Body to reject, as a matter of legal principle,
the possibility of finding nullification or impairment under Article XXI11:1(b) with respect to hedth
and safety regulations, or with respect to measures that fal under any of the other grounds listed in
Article XX, or under provisions such as Articles XI1X and XXI of the GATT 1994. Article XXII11:1(b)
cannot apply in cases involving health measures, since the legitimacy of an exporting Member's
expectation that the health measure will not be taken cannot be assessed without examining the health
measure itself and the balance of interests underlying that law. The participants in the Uruguay
Round knew that the value of the concessions negotiated in that Round could be adversely affected by
measures taken to protect, inter alia, human, anima or plant life or health, or a nationa security
interest. Therefore, the European Communities concludes, if a Member takes a measure that is
consstent with the GATT 1994, it does not disturb the balance of rights and obligations under the
GATT 1994, and no redressis available under Article XX111:1(b).

D. Arguments of Canada — Appellee

1 "Like Products' in Article 111:4 of the GATT 1994

3. Canada requests the Appellate Body to dismiss the European Communities appeal relating to
Article 111:4 of the GATT 1994. Canadais of the view that the Panel correctly separated the analysis
of "likeness' from the issue of whether the competitive opportunities afforded to imports on the
domestic market have been upset. In its appedl, the European Communities confounds these two
distinct questions and attaches undue significance to the Panel's statement regarding the importance of
"market access' under Article 111:4 of the GATT 1994.

40. Canada considers that the Panel properly applied the criteria set out in the case law for
determining whether products are "like". The European Communities appears to confuse the concept
of "likeness' under Article 111:4 of the GATT 1994 with "likeness' under Article I11:2. "Likeness',
however, under Article I11:4 is different from, and broader than, "likeness' under the first sentence of
Article I11:2, and the Pandl's approach properly reflects this distinction. 1n assessing the "likeness' of
the fibres, the Panel recognized that the criteria of "properties’ and "end-use” are interdependent, and
analyzed them accordingly. Canada does not accept that the Panel created a hierarchy among the
traditional "likeness' criteria, but, even so, this would not be an error of law, since "likeness' must be
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2. Artide XXI11:1(b) of the GATT 1994

43, Canada requests the Appellate Body to reject the European Communities appeal with respect
to Article XXII1:1(b) of the GATT 1994. Canada suggests, firdt, that the Appellate Body should
apply the principle of judicia economy and refrain from ruling on these grounds of appeal. Canada
argues that a ruling by the Appellate Body in respect of Article XXI11:1(b) of the GATT 1994 would
not further the objective of dispute settlement, as set forth in Article 3.7 of the DSU, namely to secure
a positive solution to a dispute. There is no dispute concerning Article XXI11:1(b) because neither
party has appealed the Pand's conclusions on thisissue. Canada dso refersto Article 3.2 of the DSU
and cautions the Appelate Body against "making law" by clarifying provisons of the
WTO Agreement outside the context of resolving a particular dispute.’

44, Should the Appelate Body address the interpretation of Article XXII1:1(b) of the
GATT 1994, Canadainvitesit to affirm the Panel's reasoning, in particular the Panel's recognition that
there may be particularly exceptiona cases in which a measure justified under Article XX(b) would
nonetheless nullify or impair benefits within the meaning of Article XXIIl:1(b). Article XX(b)
and XXII1l:1(b) may be applied simultaneously, since Article 26.1 of the DSU does not require the
withdrawal of a measure that nullifies or impairs benefits within the meaning of Article XXII1:1(b).
As regards the concept of legitimate expectations, Canada rejects as artificial, and without any textual
basis, the distinction that the European Communities seeks to draw between pure trade measures and
measures linked to the protection of health.

E. Arguments of the Third Participants
1 Brazil

@ TBT Agreement

45, Brazil believes that the Panel erred in its findings regarding the scope of the TBT Agreement.
Brazil argues that the Pand erred in dividing the Decree into two separate parts in determining
whether the TBT Agreement applies to the Decree. This division was arbitrary and inconsistent with
the logic and objectives of the Decree, which deals with the same products in both the prohibition and
the exception parts. Furthermore, Brazil is particularly concerned by the findings of the Pand in
paragraphs 8.38, 8.39, 8.43, 8.49, 8,57, 8.60, 8.61 and 8.71 of the Pane Report, and by the serious
systemic implications of the finding that a genera prohibition does not constitute a technica
regulation within the meaning of Annex1.1 of the TBT Agreement. Contrary to the Panel's

%’ Appellate Body Report,
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interpretation, nothing in the TBT Agreement specifies that a product must be "identifiable”, or that a

measure must relate to one, or more than one product, in order to be a technical regulation. Such a
narrow interpretation unduly excludes from the scope of the TBT
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(b) "Like Products' in Article 111:4 of the GATT 1994

48 The United States submits that the Panel erred in concluding that asbestos fibres and
subgtitute fibres are "like products’ under Article I11:4 of the GATT 1994. The Panel erred in law in
concluding that, in examining the properties, nature and quality of asbestos, it could not take into
account the fact that asbestos differs from other fibres because it splits longitudinally into narrow, or
thin, fibres, and has a high potential to release particles that possess certain characteristics, and in

concluding that, in examining consumer tastes and habits, it could not take account of the proven
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Working Procedures, to ded with any possible submissions received from such persons. To this end,
we invited the parties and the third parties in this appeal to submit their comments on a number of
guestions. These related to: whether we should adopt a "request for leave" procedure; what
procedures would be needed to ensure that the parties and third parties would have a full and adequate
opportunity to respond to submissions that might be received; and whether we should take any
other points into consideration if we decided to adopt a "request for leave" procedure. On
3 November 2000, al of the parties and third parties responded in writing to our letter of 27 October.
Canada, the European Communities and Brazil considered that issues pertaining to any such
procedure should be dedt with by the WTO Members themsealves. The United States welcomed
adoption of a request for leave procedure, and Zimbabwe indicated that it had no specific reasons to
oppose adoption of a request for leave procedure. Without prgjudice to their positions, Canada, the
European Communities and the United States each made a number of suggestions regarding any such
procedure that might be adopted.

51 On 7November 2000, and after consultations among all seven Members of the Appellate
Body, we adopted, pursuant to Rule 16(1) of the Working Procedures, an additiona procedure,
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1 In the interests of fairness and orderly procedure in the
conduct of this appeal, the Division hearing this appeal has decided to
adopt, pursuant to Rule 16(1) of the Working Procedures for
Appellate Review, and after consultations with the parties and third
parties to this dispute, the following additional procedure for purposes

of this appeal only.

2. Any person, whether natura or legal, other than a party or a
third party to this dispute, wishing to file a written brief with the
Appellate Body, must apply for leave to file such a brief from the
Appelate Body bynoon on Thursday, 16 November 2000.

3.
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4. The Appellate Body will review and consider each application
for leave to file a written brief and will, without delay, render a
decision whether to grant or deny such leave.

5. The grant of leave to file a brief by the Appellate Body does
not imply that the Appellate Body will address, in its Report, the lega
arguments made in such a brief.

6. Any person, other than a party or athird party to this dispute,
granted leave to file a written brief with the Appellate Body, must file
its brief with the Appellate Body Secretariat by noon on Monday,
27 November 2000.

7. A written brief filed with the Appellate Body by an applicant
granted leave to file such a brief shall:

@ be dated and signed by the person filing the brief;

(b) be concise and in no case longer than 20 typed pages,
including any appendices; and

(©) set out a precise statement, strictly limited to lega
arguments, supporting the applicant's legal position
on the issues of law or legd interpretations in the
Panel Report with respect to which the applicant has
been granted leave to file awritten brief.

8. An applicant granted leave shall, in addition to filing its
written brief with the Appellate Body Secretariat, also serve a copy of
its brief on al the parties and third parties to the dispute by noon on
Monday, 27 November 2000.

9. The parties and the third parties to this dispute will be given a
full and adequate opportunity by the Appellate Body to comment on
and respond to any written brief filed with the Appellate Body by an
applicant granted leave under this procedure. (origina emphasis)

B3. The Appellate Body received 13 written submissions from non-governmental organizations
relating to this appeal that were not submitted in accordance with the Additional Procedure.®® Several
of these were received while we were considering the possible adoption of an additional procedure.
After the adoption of the Additional Procedure, each of these 13 submissions was returned to its
sender, along with a letter informing the sender of the procedure adopted by the Division hearing this

%0such submissions were received from: Asbestos Information Association (United States);
HVL Asbestos (Swaziland) Limited (Bulembu Mine); South African Asbestos Producers Advisory Committee
(South Africa); J& SBridle Associates (United Kingdom); Associacdo das IndUstrias de Produtos de Amianio
Crisotilo (Portugal); Asbestos Cement Industries Limited (Sri Lanka); The Federation of Tha Industries,
Roofing and Accessories Club (Thailand); Korea Asbestos Association (Korea); Senac (Senegal); Syndicat
des Métallos (Canada); Duralita de Centroamerica, S.A. de C.V. (El Salvador); Asociacion Colombiana de
Fibras (Colombia); and Japan Asbestos Association (Japan).
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appeal and a copy of the Additional Procedure. Only one of these associations, the Korea Ashestos
Association, subsequently submitted a request for leave in accordance with the Additional Procedure.

A
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Procedure, an application from these organizations for leave to file a written brief in this appea®, we

did not accept this brief.

Issues Raised in this Appeal

This appedal raises the following issues:

(@)

(b)

(©)

whether the Pandl erred in its interpretation of the term “"technica regulation” in
Annex 1.1 of the TBT Agreement in finding, in paragraph 8.72(a) of the Panel
Report, that "the part of the Decree relating to the ban on imports of asbestos and
asbestos-containing products' does not congtitute a "technical regulation”;

whether the Pand erred in its interpretation and application of the term "like
products’ in Article 111:4 of the GATT 1994 in finding, in paragraph 8.144 of the
Panel Report, that chrysotile asbestos fibres are "like" PVA, cellulose and glass fibres,
and in finding, in paragraph 8.150 of the Panel Report, that cement-based products
containing chrysotile asbestos fibres are "like" cement-based products containing
polyvinyl alcohol, cellulose and glass fibres,

whether the Panel erred in finding that the measure at issue is "necessary to protect
human ... life or hedth" under Article XX(b) of the GATT 1994, and whether, in

carrying out its examination under Article( b ) c ar 7 hr y O T c
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60. In addressing this threshold issue, the Panel examined the nature and structure of the measure
to assess how the TBT Agreement might apply to it. For this examination, the Panel decided that it
would be appropriate to examine the measure in two stages. First, the Panel examined "the part of the
Decree prohibiting the marketing of asbestos and asbestos-containing products'; next, the Panel
analyzed the "exceptions' in the Decree.®* The Panel concluded that the part of the Decree containing
the prohibitions is not a "technica regulation”, and that, therefore, the TBT Agreement does not
apply to this part of the Decree.*® However, the Pandl aso concluded that the part of the Decree
containing the exceptions does congtitute a "technical regulation”, and that, therefore, the
TBT Agreement applies to that part of the Decree. On this basis, the Panel decided not to examine
Canadas claims under the TBT Agreement because, it said, those claims relate solely to the part of
the Decree containing the prohibitions, which, in the Panel's view, does not constitute a "technical

regulation”, and, therefore, the TBT Agreement does not apply. *°

61. In concluding that the part of the Decree containing the prohibitions is not a "technical
regulation”, the Panel found that:

ameasure constitutes a "technical regulation” if:
€)) the measure affects one or more given products,

(b) the measure specifies the technical characterigtics of the
product(s) which alow them to be marketed in the Member
that took the measure;

(0 compliance is mandatory. *’

62. Canada appeals the Panel's finding that the TBT Agreement does not apply to the part of the
Decree relating to the prohibitions on imports of asbestos and asbestos-containing products.
According to Canada, the Panel erred in considering the part of the Decree relating to those
prohibitions separately from the part of the Decree relating to the exceptions to those prohibitions,
and, therefore, the Panel should have examined the Decree as a sdngle, unified measure.
Furthermore, Canada argues that the Panel erred in its interpretation of a "technical regulation”, as
defined in Annex 1.1 to the TBT Agreement, because, in Canada's view, a genera prohibition can be
a"technical regulation”.

3*Panel Report, heading (a) on p. 404 and heading (b) on p. 411.
3\bid., para. 8.72(a).

|bid., para. 8.72.

3"Ibid., para. 8.57.
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63. We start with the measure at issue. It is clear from Canadas request for the establishment of a
pand that Canadas complaint concerns Decree 96-1133 as a whole.®®* The Decree, in essence,
consists of prohibitions on asbestos fibres and on products containing asbestos fibres (Article 1),
coupled with limited and temporary exceptions from the prohibitions for certain "existing materials,
products or devices containing chrysotile fibre" (Article 2). The remaining operative provisions of the
Decree contain additiona rules governing the grant of an exception (Articles 3 and 4) and the
imposition of pendlties for violation of the prohibitions in Article 1 (Article 5). Furthermore, certain
used "vehicles' and "agricultural and forestry machinery" are entirdy excluded, until
31 December 2001, from certain aspects of the prohibitions in Article 1, namedy, from the
prohibitions on "possession for sae, offering for sale and transfer under any title" (Article 7).*

64. In our view, the proper legal character of the measure at issue cannot be determined unless the
measure is examined as a whole. Article 1 of the Decree contains broad, genera prohibitions on
asbestos and products containing asbestos. However, the scope and generality of those prohibitions
can only be understood in light of the exceptions to it which, abeit for a limited period, permit,
inter alia, the use of certain products containing asbestos and, principaly, products containing
chrysotile ashbestos fibres. The measure is, therefore, not a total prohibition on asbestos fibres,

because it aso includes provisions that permit, for alimited duration, the use of asbestos in certain
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66. We turn now to the term "technica regulation” and to the considerations that must go into
interpreting the term.  Article 1.2 of the TBT Agreement provides that, for the purposes of this
Agreement, the meanings given in Annex 1 apply. Annex 1.1 of the TBT Agreement defines a

"technical regulation” as a:

Document which lays down product characteristics or their related
processes and production methods, including the applicable
administrative provisions, with which compliance is mandatory. It
may aso include or ded exclusvely with terminology, symbols,
packaging, marking or labelling requirements as they apply to a
product, process or production method. (emphasis added)

67. The heart of the definition of a "technical regulation” is that a "document” must "lay down" —
that is, set forth, stipulate or provide — "product characteristics’. The word "characteristic' has a
number of synonyms that are helpful in understanding the ordinary meaning of that word, in this
context. Thus, the "characteristics’ of a product include, in our view, any objectively definable
"features’, "qualities’, "attributes’, or other "distinguishing mark™" of a product. Such "characteristics’
might relate, inter alia, to a product's composition, size, shape, colour, texture, hardness, tensile
strength, flammability, conductivity, density, or viscosity. In the definition of a"technical regulation”
in Annex 1.1, the TBT Agreement itself gives certain examples of "product characteristics' —
"terminology, symbols, packaging, marking or labelling requirements’. These examples indicate that
"product characteristics' include, not only features and qualities intrinsic to the product itself, but also
related "characteristics’, such as the means of identification, the presentation and the appearance of a
product. In addition, according to the definition in Annex 1.1 of the TBT Agreement, a "technical
regulation" may set forth the "applicable administrative provisions' for products which have certain
"characteristics'. Further, we note that the definition of a "technical regulation” provides that such a
regulation "may aso include or deal exclusively with terminology, symbols, packaging, marking or
labelling requirements’. (emphasis added) The use here of the word "exclusively" and the digunctive
word "or" indicates that a "technical regulation” may be confined to laying down only one or a few
"product characteristics'.

68. The definition of a"technical regulation” in Annex 1.1 of the TBT Agreement also states that
"compliance" with the "product characteristics' laid down in the "document” must be 'mandatory ".
A "technical regulation” must, in other words, regulate the "characterigtics' of products in a binding
or compulsory fashion. It follows that, with respect to products, a “technical regulation” has the effect
of prescribing or imposing one or more “characteristics’ — "features', "qualities’, "attributes’, or
other "distinguishing mark".
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69. "Product characteristics' may, in our view, be prescribed or imposed with respect to products
in either a positive or a negative form. That is, the document may provide, positively, that products
must possess certain "characteristics', or the document may require, negatively, that products must
not possess certain "characteristics'. In both cases, the legal result is the same: the document "lays
down" certain binding "characteristics’ for products, in one case affirmatively, and in the other by
negative implication.

70. A "technical regulation” must, of course, be applicable to an identifiable product, or group of
products. Otherwise, enforcement of the regulation will, in practical terms, be impossible. This
consideration aso underlies the forma obligation, in Article 2.9.2 of the TBT Agreement, for
Members to notify other Members, through the WTO Secretariat, "of the products to be covered " by
a proposed "technical regulation”. (emphasis added) Clearly, compliance with this obligation requires
identification of the product coverage of a technical regulation. However, in contrast to what the
Panel suggested, this does not mean that a "technical regulation” must apply to "given" products
which are actually named, identified or specified in the regulation. *® (emphasis added) Although
the TBT Agreement clearly applies to "products’ generaly, nothing in the text of that Agreement
suggests that those products need be named or otherwise expressy identified in a "technical
regulation”. Moreover, there may be perfectly sound administrative reasons for formulating a

"technical regulation” in away that does not "ereason ! d
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scientific and technological progress’.* Compliance with these administrative requirements is
mandatory. *°

74. Like the Pand, we consider that, through these exceptions, the measure sets out the
"applicable adminigtrative provisions, with which comp