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ANNEX D-1

Opening Statement of Japan

(22-23 August 2000)

INTRODUCTION

1 Mr. Chairman, members of the Panel and members of the delegation of the United States, it is
a great honour for me to represent the Government of Japan before this distinguished Panel of the
WTO Dispute Settlement Body. On behalf of the Government of Japan and the Japanese delegation, |
wish to express our appreciation to the members of the Panel for accepting the weighty responsibility
of serving on this Pandl.

l. STANDARD OF REVIEW AND AMERICAN POLITICS

2. At the core of this dispute lies a simple but fundamental question: will there be meaningful
WTO review of antidumping measures? Or instead will the WTO review be so narrow, so
constrained, with so much deference to Members implementing AD measures so as to render WTO
oversight essentially meaningless except in the most egregious cases? As a number of antidumping
measures proliferate, and increasingly replace other types of trade restrictions, the need for
meaningful discipline becomes more and more important.

3. Before moving onto the specific issues in this case, | would first like to address two broader
issues that are crucial to this Panel’swork. Thefirst isthe issue of “permissible interpretations’ under
the standards of review. The second is the political context from which the United States seeks to
divert the Pandl’s attention.

4. The United States tries to cloak its various abuses in this case behind the standards of review
found in Article 17.6 of the Anti-Dumping Agreement. But, in doing so, it mischaracterizes the
standards and seeks to have narrow exceptions swallow the basic rules.

5. With regard to Article 17.6(ii), it is well settled that interpretations of any given treaty
provision should not be arbitrary. International agreements lose their raison d'ére if signatories have
unlimited liberty to craft their own arbitrary interpretations at will. Article 31.1 of the Vienna
Convention requires a treaty to be interpreted in good faith in the light of its object and purpose, so as
to avoid any situation in which the parties craft a plethora of sdf-serving interpretations. The
United States argues that interpretation of any treaty should be done to ensure the maximum
flexibility to do as it pleases, provided one of its lawyers can think of a clever interpretation to justify
it. The US contention that ambiguity found in the Anti-Dumping Agreement and varying practices of
other Members automatically serve as a basis for “multiple permissible interpretations’ is based on
self-serving interpretation of the Vienna Convention and runs counter to its basic tenet.

6. Even if more than one interpretation did apply in this case (which is not the case), this would
not give carte blanche legitimacy for any interpretation. “Permissible interpretation” under
Article 17.6(ii) does not mean any interpretation. The panel must closely scrutinize these aternative
interpretations to determine whether they rise to the level of “permissible’ in the context of the Anti-
Dumping Agreement. The pand must also ensure that the dternative interpretations do not
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compromise the proper establishment and unbiased and objective evaluation of the facts, al of which
are crucia to proper implementation of the Agreement.

7. The United States similarly mischaracterizes the Panel’s obligation when assessing the facts
of any case. To protect the factua conclusionsin its hot-rolled steel determinations, the United States
claims that Japan is asking for de novo review, even though we clearly indicated that we are not doing
so. The United States creates this straw man to sidestep the clear requirement of Article 17.6(i) that
the Panel must evaluate whether the facts were established properly and evaluated in an unbiased and
objective manner. Asthe pand decision in the US-Wheat Gluten case clearly recognized in paragraph
8.5, DSU Article 11 imposes a similar obligation on panels in al disputes. This requirement provides
asolid basis for Japan’s attack on factua conclusions made by the United States. Japan believes that
the facts were established improperly, were evaluated in a biased and non-objective manner, and were
inappropriate and insufficient to justify the conclusions being reached. Once these flaws in the
establishment and evaluation of the facts are fixed, Japan believes a different conclusion is then
warranted.

8. The second broad issue is the political context, which is indispensable to assess whether the
United States conducted an unbiased and objective investigation. Japan opened its first submission
with a discussion87.Tc (8.) Tj[36 hether the
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s0 pre-ordained and biased in favour of the US industry that the United States ignored its own
regulations for correcting clerical errors.

13. Finaly, consider the double standard for applying "facts available" to foreign and domestic
companies. For NSC and NKK, the United States applied a strict and unforgiving rule -- essentialy
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impact of imports was therefore not objective as required by Article 3.1, nor did it meet the standards
of Articles 3.4 and 3.5 to evaluate all economic factors having a bearing on the state of the industry.

26. USITC's hot-rolled steel determination suffered from several other flaws as well. First,
USITC focused on the fina two years of financia performance rather than the full three years of the
investigation period. This approach violated the Anti-Dumping Agreement’s requirements that an
authority’s analysis be objective and that al factors be thoroughly considered. Focusing on the last
two years of the period meant that USITC focused on a decline in domestic industry performance in
1998 from 1997 -- one of the best performance years the industry has ever had. Under anormal three-
year anaysis, the picture was much different: rather than declining, the financial performance of the
domestic industry as whole improved -- in the face of increasing imports. Such a picture shows the
clear disconnect between industry performance and imports. While Commissioner Askey centered on
this fact in finding no current injury to the industry as a whole, the mgjority did not even discussiit.
The two-year analysis was therefore not objective, as required by Article 3.1. It aso prohibited a
proper analysis of the relationship between trends in imports and the trends in injury factors, as
required by Article 3.5.

27. Beyond its focus on the final two years, however, the USITC failed to discern the impact of
other causes and ensure that it was not attributing to imports the effects of those other causes. Mini-
mill capacity, the General Motors strike, and declining demand in the pipe and tube industry were all
alternative reasons for the domestic industry’s declining performance, but USITC did no more than
pay lip service to these causes, if it addressed them at all. To the extent USITC considered aternative
causes of injury, it held that each only partly explained the industry’s problems in 1998, concluding
that subject imports “materialy contributed” to industry’s injury. A finding that subject imports
materialy contribute to injury, however, is not the same as finding that subject imports caused present
materia injury. And indeed, USITC did not consider whether the injury caused by subject imports
aone was material, as required by Article 3.5 of the Agreement.

28. The Panel in the Wheat Gluten dispute recently held that a smilar USITC practice in the
rem of the Safeguards Agreement was impermissible. According to that panel, a finding that
imports caused more injury than any single aternative factor cannot substitute for a finding that
imports themselves caused serious injury.  In other words, an authority must isolate causes, not only
to ensure that imports are in fact causing injury, but that the more serious impact of other factors is
not mistakenly attributed to imports.

29. The language in the US First Submission itsg[T* -0.1536 e
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1. Critical Circumstances

3L Concerning critical circumstances, Japan has identified an abundance of violations, not only
with the way in which the US policy was applied in this case, but with the statute itself.

32 The primary problem with the new policy adopted by the United States is that it permits
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- Finaly, USDOC did not even address whether imports would undermine the remedia
effect of import relief that might be granted in the future.

34 The United States wants the Pand to
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39. Why doesn't the US apply an “aberrationally low” test to low-priced saes to affiliates? The
answer is that this would mean permitting low priced home market saes to stay in the database,
thereby lowering normal value and, in turn, decreasing the dumping margin. This results-oriented
approach to calculating dumping margins violates Article 2.1 because it is mechanical and does not
truly determine whether a sale is outside the ordinary course of trade; it violates Article 2.4 because it
is so unfair; and it violates the spirit of Articles 2.2 and 2.2.1 which set forth very carefully the
circumstances in which home market sdes may be excluded when they are below cost or of
insufficient quantities. Perhaps most importantly, it aso violates the principle that Members are
supposed to adopt and apply their anti-dumping laws in good faith. The United States would have the
Panel excuse this action under an extremely permissive interpretation of the Agreement. Y et doing so
in the face of such result-oriented motivations cannot be tolerated under any reasonable interpretation
of the Vienna Convention and the good faith obligations owed to Japan and other Members by the
United States.

40. Once the prejudicia nature of the US arm’s length test is laid bare, the US defence fals flat.
Reliance on other countries’ practices with regard to affiliated party sales is smply irrdevant. While
other countries may have policies for excluding sales to affiliated parties, none of them has atest as
mechanically unfair as the United States;, Brazil and Korea -- two of the countries cited by the
United
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thousands upon thousands of hours of work; weeks and weeks of on-site verifications. These were
companies that invested significant resources to comply with each and every one of the requests
issued by the Department. In the few instances in which they had difficulties with a request, they
explained themselves and asked for guidance. They did not submit false information; they did not
purposefully withhold unfavourable information. They were in constant communication with
USDOC regarding their progress in obtaining the information. But rather than consider the overall
level of cooperation supplied by the respondents, instead of reacting to the respondents’ requests for
guidance, instead of applying what Annex |l cals “specia circumspection”, each one of the
respondents was punished.

()  KSC

51 This is particularly true for KSC. The evidence shows that KSC sent repeated letters to
petitioner CSl to obtain its assistance; it sent repeated letters to USDOC explaining that CSl would
not cooperate. Implicit in al of its letters to USDOC was a request that USDOC provide some
guidance as to what it should do. USDOC said nothing until it issued its determination, at which
point, without warning, it decided to punish KSC and apply adverse facts available.

52. The US approach of surprising and punishing respondents in this manner is the problem here,
and it should be stopped. As Japan has detailed in its submission, there are severa provisions of the
Agreement that give the Panel a method for doing so.

(i)  NSC/NKK

53. With respect to NSC and NKK, we recognize that the impact of the use of adverse facts
available here was small. But it is the principle that matters; USDOC should not be permitted to
apply adverse facts available to punish respondents. Punish is never appropriate, but particularly
those respondents who are not worthy of punishment. The fact is that NKK misunderstood what
exactly USDOC was asking for; further, once NKK asked USDOC for guidance, the agency mised
NKK. NSC had an interna misunderstanding between company departments that can only be
described as an honest mistake. Despite these minor misunderstandings, the companies worked to
ensure that USDOC had the information before the regulatory deadline for new facts and in plenty of
time for verification. Nonetheless, USDOC refused the information and applied adverse facts
available.

™, To be condstent with its WTO obligations, the United States must distinguish between
respondents who are truly recalcitrant and those who merely make a mistake but fix it in time for
verification (like NSC and NKK), or who try very hard but still cannot provide the information (like
KSC). The zero tolerance applied in cases such as these must not be permitted. The language of
Annex Il does not permit such an extreme and punitive approach.

(©) All Others Rate

55. Finally, we want to address just one minor point regarding the al others rate. Japan’s point
on this topic is rather smple: dumping margins calculated based on partial facts available are, in the
words of Article 9.4, “margins established under the circumstances referred to in paragraph 8 of
Article 6.” They are therefore not permitted to be used in calculating the al others rate. The US
believes that this phrase in Article 9.4 can only mean margins based entirely on facts available, but
Japan respectfully disagrees. The word entirely does not appear in Article 9.4. A plain reading of the
phrase is that a margin established using facts available, whether partialy or entirely, cannot be used
to caculate the all othersrate.
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ANNEX D-2

Closing Statement of Japan

(23 August 2000)

In its comments and questions yesterday and today, the United States tried to shift the focus
of this dispute. This dispute is not about the existence of aleged Japanese dumping; rather, this
dispute is about the manner in which the USDOC set the anti-dumping duties. This dispute is not
about the aleged injury being experienced by the US stedl industry; rather, this dispute is about the
analytic basis for the USITC conclusion of material injury by reason of Japanese imports. Most
fundamentally, this dispute is not about the commercia practices of Japanese companies; rather, this
dispute is about the anti-dumping measures adopted by the United States Government. We urge the
Panel to bear this important point in mind, as it considers this case.

We will respond in detail to the various US arguments in our Second Submission. Here, we
simply want to stress for the Panel some very important basic principles that should guide the Panel in
its deliberations.

First, we note that the United States repeatedly argues that as long as it can think of some
interpretation of the Anti-Dumping Agreement that would permit its actions, then those actions are
permitted. But the United States fundamentally confuses the digtinction between possble
interpretations and permissible interpretations. This Panel has the duty to interpret the Anti-Dumping
Agreement properly, and decide whether the US interpretation is permissible and consistent with the
text, the context, the purposes of the agreement, and with smple common sense. Contrary to the US
argument, there are indeed limits to the permissible interpretations. As the Panel considers the
permissible interpretations of the Anti-Dumping Agreement, the Panel should also consider whether
the United States has been interpreting its obligations in good faith. Japan believes the concept of
good faith plays a crucial role in interpreting legal obligations. So do some of the third countries to
this dispute. We believe complying with international obligations means more than just clever
lawyering to find loopholes.

Second, the Panel must not forget that Japan has clams under both the Anti-Dumping
Agreement and GATT Article X. Japan did not take this step lightly. It is never easy to accuse
another country of acting in a biased manner. Unfortunately, in this case the United States went too
far. Its actions failed to meet the Article X obligation to administer laws in a uniform, impartial, and
reasonable manner. These obligations are crucia to the sound functioning of the entire multilateral
trading system. Contrary to the US argument, this case was not “business as usual”. This case
involved a number of extraordinary steps by the US Government to placate its domestic steel industry.
These actions must be scrutinized closely and carefully.

We find it quite ironic that the United States accuses Japan of seeking de novo review.
Japan’'s position is that the Pand should simply test the US actions against US international
obligations, and is not at all calling for de novo review. The Panel has a clear obligation to evaluate
whether the US actions were biased or not consistent with the Anti-Dumping Agreement. Rather it is
the United States that keeps trying to shift the focus away from its actions to the underlying facts.
The US argues the finding of critical circumstances was justified; don’t look at the rush to judgment
and cursory review of the evidence, look instead at the surge in imports. The US argues the decision
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to punish NSC and NKK was justified; don’'t look at the rigid policy of zero tolerance for any mistake
or innocent oversight or the USDOC refusal to correct acknowledged clerica errors, look instead at
those sneaky Japanese companies and their effortsto trick the authorities. The US argues the finding
of material injury was justified; don’'t look at the statutory language that explicitly and significantly
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14. A comprehensive review of Article 6.8 and Annex |l of the Agreement demonstrates that they
are designed precisely to provide uncooperative respondents with an incentive to participate in
antidumping investigations. In our written submission, we have identified numerous passages in
Article 6.8 and Annex |1 with which Japan’s position cannot be reconciled. (1st US sub., 154 - 68.)

15. With regard to the two specific applications of facts available at issue here, |1 will smply
make a few brief observations. First, Japan asserts that KSC cooperated in the investigation, as
required by Paragraph 7 of Annex Il. (Japan's 1st sub., 161 - I 77.) The facts on the record do not
support Japan’'s assertion. KSC never even discussed with its Brazilian joint venture partner the need
to provide the CSl data, and never made any serious effort to obtain information from CSI. Instead,
KSC was quite content with making proforma requests for the information. When those requests
were declined, KSC did not even attempt to use any of its manifold powers under the joint venture
shareholders agreement to persuade CSl to supply the necessary information. These desultory
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27. First, Japan argues that the Department violated Article 10.6 by basing its preliminary
determination of critica circumstances on the preliminary determination of the US International
Trade Commission that the imports posed a threat of injury (1st Japan sub., 1 201). Article 10.6,
however, authorizes afinding of critical circumstances where an investigating authority findsthat “. . .
the importer should have been aware that the exporter practices dumping and that such dumping
would cause injury.” Article 3, footnote 9, states that “unless otherwise specified” the term “injury”
includes “threat of material injury.” Therefore, because Article 10.6 does not otherwise exclude
“threat of material injury,” its reference to “injury” includes threat of injury.

28. Second, Japan argues that the Department violated Article 10.7 of the Agreement because it
did not have sufficient evidence that the conditions of Article 10.6 were satisfied (1st Japan sub.,
1 201). Because “sufficient” is not defined, the term must be understood in context, and the context
here is that of a preliminary determination of critica circumstances. Article 10.7 permits an
administering authority, a any time after the initiation of an investigation, to take measures necessary
to collect final duties retroactively. This indicates that “sufficient evidence” is sufficient for that time,
not the same degree of evidence that would be sufficient for afina determination.

29. The Department had “sufficient evidence” of al three conditions specified in Article 10.6, at
the time of its preliminary determination of critical circumstances. As we have explained in full in
our written submission, the petition in this investigation contained far more than the “mere
alegations’ that Japan has described. The 700 pages of exhibits in the petition contain very
substantial information on all of the relevant points.

30. Finally, Japan argues that the US statute is inconsistent with Articles 10.6 and 10.7 because it

does not require explicit findings on every element specified in those articles for a finding of critical

circumstances. (1st Japan sub., § 208). This argument is invalid. A law is not inconsistent with a
WTO Agreement merely because it does not explicitly repeat those obligations in domestic law. In
order to be inconsistent with an international agreement, a domestic law must require actions that are

inconsistent with the Agreement. (1st US sub. a 1 282). In any event, the Department made a
finding on every element specified in Articles 10.6 and 10.7 in making its early critical circumstances
finding in this case.

31 Thank you, Mr. Chairman and members of the Panel. Mr. Chairman, if | may depart from the
prepared text once more. | did not intend to take the Pandl’s time today to address Japan’s allegations
of bias. However, in light of Jgpan’s opening statement, | would like to make a few observations on
this point. Of the four main issues regarding the Department of Commerce in this case, Japan has
virtually admitted that three of these issues have nothing to do with the alleged bias. First, with
respect to the facts available claim, the Department has applied facts available in literally hundreds of
cases. Japan has provided no evidence that the application of facts available in this case was unusual
or was related to the “Stand up for Steel” campaign. Notably, Japan has not alleged that the
acceleration of this case prevented them from responding to the Department’s questionnaires in any
but a fully adequate manner. Second, regarding the al-others i.5 -12.7ucu37 * -0.1523 that are-other7-yn
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statement to Ms. Kimble, who will present the injury issues regarding the US International Trade
Commission.

32. Ms. Kimble. Thank you, Mr. Chairman, and members of the Panel. | will now address
Japan’s alegations concerning the captive production provision of the US antidumping statute and the
United States International Trade Commission’s determination finding material injury due to dumped
hot rolled sted. | will first discuss why Japan's contentions regarding the captive production
provision misread the US statute and ignore provisions of the Antidumping Agreement. Then, | will
show why Japan’s arguments about the USITC' s particular findings only reinforce the fact that the US
authority conducted a thorough and objective evaluation of all relevant factors in keeping with the
Agreement.

33. The captive production provision is consistent with the Anti-dumping Agreement. Both
Japan and the United States agree on one important point -- a determination of injury that is consistent
with the Antidumping Agreement must assess injury to the industry as a whole. The US datute
directs the USITC to assess injury to the domestic industry, and defines the domestic industry as
“producers as a whole of a domestic like product.” The captive production provision is consistent
with this statutory requirement and merely supplements it with an additiona layer of anaysis --
telling the USITC to focus primarily on the merchant market for particular factors when the USITC
determines that certain threshold requirements are satisfied.

3A. Congress expresdy recognized in adopting the captive production provision that “focus
primarily” on the merchant market did not mean to focus exclusively. The captive production
provision instead contemplates a two
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3. The two-step, segmented analysis called for by the captive production provision is similar to
the type of andysis that a pand recently found consistent with the Antidumping Agreement. In
Mexico -- Antidumping Investigation of High Fructose Corn Syrup from the United Sates, the panel
determined that a finding of injury resting exclusively on an examination of only one segment of the
market violates the Agreement. The decision stressed, however, that an examination of one, relevant
segment of the market to determine the effect of subject imports on the industry as a whole may be a
useful exercise in keeping with the Agreement. The captive production provision does not require an
examination of one segment exclusively, the analysis criticized in HFCS, but requires the USITC to
look primarily at the segment of the market most relevant to any consideration of the effects of
dumped imports on the domestic industry as a whole -- the segment where competition with dumped
imports occurs. The statute does not instruct the USITC to limit its analysis to that segment, however,
and requires the USITC to make a material injury determination as to the industry as a whole. Such
an approach is entirely in accord with Article 3.

3. The USITC's determination was based on objective evidence showing injury. In this case,
the captive production provision was not outcome determinative. First, a dispositive mgjority of three
Commissioners rendered a binding affirmative determination under US law without applying the
provision. Second, even those Commissioners that applied the provision found that both trends in the
merchant market and the overall industry trends showed that dumped imports were causing materia
injury. Therefore, even without applying the captive production provision, those Commissioners
would have reached the same conclusion.

40. In keeping with Article 3.1, the USITC considered the volume, price, and impact of dumped
imports on the domestic industry as a whole. In keeping with Article 3.2, the USITC found that the
volume and share of consumption of dumped imports more than doubled in each year of the period of
investigation while the domestic industry’s market share declined significantly in both the merchant
market and for the industry as awhole.

4. The USITC objectively considered al the required factors listed in Article 3 for both the
merchant market and the entire industry in reaching its affirmative injury determination. The
objective findings made by the USITC provide more than adequate support for an affirmative
determination and address Japan’s unfounded concerns with the decision rendered.

42, As to price effects, the USITC concluded that prices for both dumped imports and the
domestic like product showed mixed trends until mid-1997, after which point they dropped steadily
for the remainder of the period of investigation. The USITC found that prices declined much more
than domestic producers costs and that at the same time consumption increased. It identified no
change that could explain this new price pattern other than the fact that beginning in 1997, the
frequency of underselling by dumped imports aso increased as their volumes surged. The USITC
found that these trends established a causal relationship between the increasing dumped imports and
the significant depression of US prices.

43, Findly, the USITC's anadysis complied with Article 3.4 in its assessment of the negative
impact that dumped imports were having on the domestic industry. Domestic producers * market
share declined at a time of growing consumption because dumped imports captured al the growth in
the market in 1998. As a result, the domestic industry’s appropriate capacity increases were
immediately transformed into excess capacity. As the USITC found, these effects were reflected in
significant deterioration of the domestic industry’s financia performance.

44, Japan fasely portrays the USITC as using comparisons based only on two year changes in
data The USITC both analyzed trends over the entire three year period of investigation and
performed an analysis based on the most recent period. The USITC has used this approach in many
prior cases where it found that the most recent period was highly probative of the current state of the
industry because of recent changes in the market conditions affecting the industry. As we noted in
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presence in the US market while dumped imports more than doubled their market share in both the
merchant market and the market as whole. There is no basis to conclude that the USITC incorrectly
attributed to subject imports effects that were really due to the steady volume of nonsubject imports.

52. The captive production provision and the determination by the USITC are in keeping with the
Antidumping Agreement. In fact, the captive production provision assures a full evaluation of the
factors listed in the Agreement. The USITC's determination in this case objectively assessed the
effects of dumped imports on the state of the domestic industry as a whole in finding that they caused
material injury.

53. Mr. Hirsh. Mr. Chairman and members of the Panel, we have devoted our efforts today to
demonstrating how each agency’s actions, in the context of the facts of each specific issue, are
consistent with the pertinent provisions of the Anti-dumping Agreement. It is on that basis — and not
on the basis of vague alegations of conspiracy — that this Panel must judge the issuesin this case. At
this point, we would be pleased to entertain the questions of the Pandl, as well as the questions of
Japan. In turn, we look forward to posing questions to Jgpan. Thank you, Mr. Chairman and
members of the Pandl.
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ANNEX D-4

Closing Statement of the United States

(23 August 2000)

Thank you Mr. Chairman. Thisis Mr. Mclnerney from the Department of Commerce.

| would note at the outset that, in its closing statement, Japan has chosen not to address any of
the specific substantive issues in this case, but instead has returned to its efforts to persuade the Panel
that al of the Department’s actions should be viewed as part of a conspiracy to treat Japan unfairly.
Japan wants this Panel to regard the United States' repeated resort to its legitimate remedies under the
WTO Agreement to redress repeated dumping by Japan as an abuse of antidumping measures. But it
is no abuse to resort repeatedly to antidumping remedies in the face of repeated dumping. Every time
that Japan has trouble in its own market, it seeks to export the problem to the United States.
Repeated resort to WTO remedies in the face of such repeated dumping is perfectly legitimate and
exactly what the Agreement provides for. This case does not involve a conspiracy. As Japan has
acknowledged, it involves substantial dumping in massive quantities.

The AD Agreement is a set of agreed limitations on the exercise of AD remedies. The
guestion before this Panel is whether any of the Department’ s specific methodologies or applications
of which Japan complains in fact exceed those agreed limitations. | will now briefly turn to those
specific issues.

First, with regard to facts available, we will await further submissions from Japan to see
whether they have revised their absolute position on thisissue, taken in their first written submission,
that adverse inferences are never permitted. This interpretation would encourage exporters NOT to
cooperate in AD investigations, rather than to cooperate, as so plainly intended by Article 6.8 and
Annex |1.

I would aso encourage the Panel to recall that the Department’s approach to applying facts
available proceeds through three distinct steps: whether a resort to facts avallable is necessary,
whether the selection of adverse facts available is justified, and, finally, if an adverse inference is to
be employed, the selection of the specific adverse facts available. Japan has repeatedly collapsed
these three steps, so asto imply that, if the last step -- selection of the specific adverse facts available
-- was impermissible, the entire decision to resort to facts available was dso impermissible. Thisis
incorrect. | hope that the Panel will keep these distinctions in mind in considering this issue.

With regard to both the joint venture (CSl) and the two companies that did not submit
conversion factors in a timely manner, there is a common thread - - passive resistance, rather than
cooperation. These two concepts are worth pausing to consider.  First, what is cooperation? The
Oxford English Dictionary says (approximately) that cooperation is “acting together for a common
purpose.” How does this differ from passive resistance? | think the most obvious example with
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high-priced sales in the home market are, in fact, ordinary. Discarding such sales as aberrations
would mask dumping.

The smple fact is that Japan does not want the United States to use its home-market sales,
presumably because it has a protected home market that ensures high-prices in that market. This is
what is behind Japan’ s desperate attempt to argue that related-party resales in the home market do not
fall within Article 2.1's requirement for “the comparable price, in the ordinary course of trade, for the
like product when destined for consumption in the exporting country.”  Japan would like to have dll
of its dumping margins in the United States calculated by comparing its export prices to the
United States to its export prices to Canada - - an approach calculated to find no dumping.

Acceptance of Japan’s argument that related-party resaes in the home market may not be
used to determine norma value would encourage foreign producers to manipulate norma vaue by
making all their home-market sales through related parties. This would be easy to arrange, and would
force investigating authorities to use third-country sales or constructed value in every case - - aresult
plainly not intended by the Agreement.

So, in reviewing this issue, | would urge the Panel to keep in mind not only the individua
pieces of Japan’s argument, but the overall design of that argument - - to force the Department to base
normal value on prices to third countries or on constructed value, rather than on pricesin Japan.

Finally, with regard to critical circumstances, | would like to point out that, during the course
of this hearing, we seem to have heard in great depth and detail about every provision in Article 10
except Article 10.7, which is the provison pursuant to which the Department acted in making its
preliminary determination of critical circumstances. This case is not about whether the United States
could have collected fina duties retroactively, for the smple reason that the United States did not
collect such duties, and agrees that it cannot do so. It is about what effectively were preliminary
measures taken to preserve the option of collecting such retroactive duties, if al of the conditions of
Article 10.6 were met in the final determination.

| would like to thank the Panel again for its consideration. My colleague from the US
International Trade Commission will now present the closing statement for the United States on the
issues relating to injury.

I will now pick up on Mr. Mclnerney’s issue-by-issue approach. | will look at two issues:
whether the captive production provision is consistent with the Antidumping Agreement and whether
the USITC' s determination in this case was based on objective evidence.

The captive production provison permits a better understanding of the effects of dumped
imports on the domestic industry because it directs the USITC to primarily focus on the merchant
market, where competition occurs. This provision, despite Japan’'s argument to the contrary, requires
the USITC to consider both the merchant market and the entire industry when making this
assessment.

In this case, the captive production provision was not outcome-determinative because there
was a 3-3 split among the Commissioners as to whether the provison applied, but al the
Commissioners made an affirmative determination. In any event, those Commissioners that applied
the provision properly analyzed the merchant market data because they looked at it in addition to the
data for the industry as awhole. Looking at the market in this way, the USITC objectively considered
the volume, price, and impact of those imports on the domestic industry over the period of
investigation, ensuring not to attribute injury from other causes to those imports.
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ANNEX D-5
Oral Statement of Canadaasa Third Party
(23 August 2000)
l. INTRODUCTION
1 The Government of Canada appreciates this opportunity to provide its views to the panel on

certain issues in this dispute. Canada reserved its right to participate as a third party in this
proceeding because of our substantial systemic interest in the proper interpretation of the Anti-
Dumping Agreement. In this regard, Canada will confine its submissions to two issues. (i) the
drawing of "adverse inferences' when recourse is had to the "facts available" provisions of Article 6.8
and Annex Il of the Anti-Dumping Agreement; and (ii) the appropriate treatment to be accorded
captive production in injury investigations.

I. LEGAL ARGUMENT: ISSUESADDRESSED BY CANADA
(i) "Facts Available"

2. Turning to the issue of the United States general practice regarding "facts available"”, Canada
firgt wishes to clarify that it takes no position on the jurisdictiona question of whether the Japanese
clam is properly before this Pand. Canada's submissions are made in the event that the Panel
decides that it does have jurisdiction over the claim.

3 As set out clearly in our written submission, Canada cannot support Japan's claim that the US
"practice of applying adverse facts available in certain dtuations to punish respondents' is
inconsistent with Article 6.8 and Annex |l to the Anti-Dumping Agreement because neither
Article 6.8 nor Annex |l use the word "adverse”.

4, In Canada’s view, the wording of Article 6.8 makes clear that an investigating authority may
have resort to the "facts available" provisions of the Anti-Dumping Agreement in circumstances
where i) the
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6. Canada submits that its view is reinforced by a number of provisionsin Annex Il to the Anti-
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for different end uses than like product sold into the merchant market is clearly a relevant economic
factor for purposes of Article 3.4 of the Anti-Dumping Agreement.

13. Canada also submits that the Japanese position blurs the distinction between the concepts of
"domestic industry" and "domestic market(s)". This distinction is clearly recognized in Article 3.1 of
the Anti-Dumping Agreement that provides that a determination of injury shall include "... an
objective examination of the effect of the dumped imports on prices in the domestic market for like
product ...".

14. Thus, in the very first provision of Article 3 of the Anti-Dumping Agreement, investigating
authorities are expresdy directed to examine the impact of dumped imports on sales of like products
"in the domestic market for like products’, i.e. the market in which dumped imports compete against
domestic like product. In circumstances involving interna transfers, such as with hot-rolled stedl, this
will be the merchant market.

15. Canada further submits that in addition to Articles 3.1 and 3.4 of the Anti-Dumping
Agreement, the price effects described in Article 3.2, which investigating authorities are required to
consider, again necessarily focus on competition between dumped imports and domestic like product.
In circumstances involving internal transfers of domestic production, as well as saes of like product
to domestic customers, consideration of the merchant market should be included in an injury analysis
because it is in the merchant market that the price effects of the dumped imports will be reflected.

16. Accordingly, for these reasons, falure to alow investigating authorities to differentiate
between production that is internally transferred and production that is sold into the domestic market
in competition with dumped imports, in appropriate circumstances, would deprive Article 3 of the
Anti-Dumping Agreement its proper application and result in investigating authorities being unable to
accurately determine whether a domestic industry had been injured, or threatened with injury.

1. CONCLUSION

17. For these reasons, Canada respectfully submits that, in appropriate circumstances, the
drawing of adverse inferences in dealing with "facts available™ and the ability of investigating
authorities to focus on the merchant market in injury investigations, are both fully consistent with the
Anti-Dumping Agreement.
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ANNEX D-6

Oral Statement of Chileasa Third Party

(23 August 2000)

Chile is taking part in this case because, like many other countries, it is concerned by the
United States regulations and practices with respect to investigations and the application of anti-
dumping measures. What Japan has experienced in this case is a source of constant concern and
congtitutes a threat to Chilean exporters.

Chile is a country which depends primarily on its exports, and in spite of the diversity of
degtinations, the United States continues to be a very important market for Chilean exports,
accounting for some 20 per cent of total export revenue in 1999. Because of the way in which the
United States applies these measures, a considerable share of the burden of proof during the
investigation process fals on the exporters, and in spite of the efforts and the resources invested in
their defence, experience has shown that the system ultimately makes it very difficult to avoid being
accused of dumping.

This Pand is a case in point. | shal focus my submission on the subjects we consider the
most important, without necessarily following the same order as the other parties.

Captive production

The captive production provision in United States law is, in our view, entirely contrary to the
provisions of the Anti-Dumping Agreement, which require that the determination of injury should be
made on the basis of "total" domestic production, whatever its destination.

Irrespective of whether the application of the United States domestic provision on captive
production leads to an affirmative or negative determination of injury, what counts is that the relevant
WTO provisions require the investigating authority to analyse injury with respect to total domestic
production covering al of the domestic producers of like products, whether that production is sold or
used for own consumption. In our view, Articles 3 and 4 of the Anti-Dumping Agreement, in
particular Article 4, in no way permit that under certain conditions, the determination of injury should
focus primarily on sales in the domestic market. The Agreement is very clear in this respect: it
requires an examination of the domestic producers as awhole of like products.

To exclude captive production is to disregard an essentiad element: the rationaity and
behaviour of an industry in deciding to produce greater or lesser quantities for domestic sale or to
produce goods with a higher value added, depending on market conditions. Failing to consider this
element is tantamount to ignoring the effect of factors other than dumped imports on production
decisions.

In our view, to give greater priority to production sold on the domestic market is contrary to
Articles 3 and 4 of the Anti-Dumping Agreement.
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Use of adverse facts available

In Chile's view, both the legidation and the practice of the United States with respect to the
use of adverse facts available fall within the terms of reference of the Panel.

A first issue requiring clarification is whether or not there was any cooperation on the part of
the respondent exporting enterprises, and more specifically, whether in this specific case there could
truly have been cooperation, given the particular circumstance that there were two related enterprises
which were opposed to each other (petitioner and respondent).

Irrespective of a company's percentage share in, or level of control over another company
(Kawasaki had a 50 per cent stake in the &ffiliate), if one is the petitioner and the other is the
respondent, there is a clear conflict of interest, and just because one company controls the other does
not mean it can require it to supply information. As a matter of principle, companies with a conflict
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Determination of critical circumstances

Regardless of the fact that the early determination of specia circumstances by the DOC may
not have affected Japan's exports, a view which Chile does not share since any determination,
including an initiation determination, negatively affects exports, what is important is to determine
whether the DOC properly considered the existence of dumping causing injury to the domestic
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ANNEX D-7

Oral Statement of the European Communitiesasa Third Party

(23 August 2000)
1 On behalf of the EC, let me express first our appreciation for the opportunity to submit our
views in this dispute.
2. In our Oral Statement, we will address four issues of legal interpretation raised by this dispute

which, for systemic reasons, are of particular interest to the EC:

- first, the use of “adverse” inferences in applying the “facts available” provisions of Article
6.8 and Annex II;

- second, the consistency with Article 9.4 of the US practice to include only those dumping
margins which are “entirdy” based on “facts available’” when cdculating the
dumping margin for non-investigated exporters,

- third, the consistency with Article 2 of the “99.5 per cent test” applied by the US authorities
in order to determine whether domestic sales between related parties are “in the
ordinary course of trade’; and

- findly, the treatment of “captive production” in injury determinations.

A. Choice of “facts available’

3. Japan contends that, when resorting to “facts available” in accordance with Article 6.8, the
investigative authorities may not draw “adverse inferences’." According to Japan, “facts available’
may be used only as“neutral gap fillers’ >

4, The EC disagrees. Japan’ s contention has no basis on the Anti-dumping Agreement and, if
upheld, would encourage systematic non-cooperation and, ultimately, render impossible the conduct
of anti-dumping investigations.

5. Usually, when resorting to Article 6.8, investigative authorities are required to make a choice
between different sets of “facts available”. In doing so, they have a large measure of discretion. Of
course, the facts must be pertinent and, to the extent possible, verified.® There is, however, no
requirement in the Anti-dumping Agreement to the effect that the investigative authorities must
choose aways “facts available” which yield a“neutrad” result, let alone those facts which lead to the
lowest dumping margin.

6. To the contrary, Paragraph 7 of Annex Il ontemplates expresdy that the use of “facts
available’” may lead to “a less favourable result”. Furthermore, as demonstrated by the detailed

! Japan’s First Written Submission, para. 57.
2 |bid., para. 58.
3 Cf. Annex |1, paragraph 7, second sentence.
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exporter’s margin based on facts available® is clearly unfounded and should be rejected by the Panel.
As argued by the US, that piecemeal approach would be unworkable and open to manipulation.®
C. The"99.5 per cent” test

13. Japan does not seem to dispute that sales between related parties may be disregarded as not
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relationship.™ But a mere 0.5 percentage point average price differentia is simply too small to reach



WT/DS184/R
Page D-37

ANNEX D-8

Oral Statement of Koreaasa Third Party

(23 August 2000)

On behalf of the Republic of Korea, | would like to thank the panel for this opportunity to
make an ora statement. As athird party to this case, we would like to briefly address certain issues
before the panel, which supplements the written submission made by Korea on 31 July 2000.

(Fair Comparison)

We would like to begin by drawing the pand's attention to the issue of the fair comparison
requirement in the Anti-Dumping Agreement. As a preliminary matter, Korea wishes to respond to a
point made by the EC in its oral statement at the first substantive meeting. EC referred to Korea's
written submission and argued that the first sentence of Article 2.4 does not impose a genera fairness
requirement, since that sentence applies only with respect to the comparison between the export price
and the normal value. Korea is of the view that fairness is a general principle of law, and the first
sentence of Article 2.4 is a reflection of such a generd principle. In this connection, Japan argued in
its first written submission that administering authority should implement the Anti-Dumping
Agreement in good faith, which is again a genera principle of law as embodied in Article X.3 of the
GATT of 1994.

Thus, Korea believes that fair comparison is an overarching, free-standing obligation which
must be met and which governs all aspects of the determination of dumping. Article 2.4 of the Anti-
Dumping Agreement states that "a fair comparison shall be made between the export price and the
normal value" The requirement is unconditional, not limited to certain circumstances, and is
fundamenta to the Anti-Dumping Agreement. Any methodology for anti-dumping calculations and
comparisons must respect this fundamental principle which has been set out as an independent, free-
standing requirement of the Anti-Dumping Agreement. The question is whether the methodol ogy
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documented and reported to the Commerce Department. Given the Situation, it was not “far” to
penalize KSC, while it was CSl which withheld the necessary information.

In this context, Korea wishes to refer to a point made by both Canada and the EC through
their oral statements. Canada and the EC argued that Japan is wrong in interpreting Article 6.8 that
the investigative authorities may not draw adverse inferences. Korea wishes to put aside for a
moment the question of interpretation of Article 6.8. The more immediate question is the factual
circumstance in which the DOC applied ‘facts available’ rule to the KSC's sales to the CSI. It was
CSl, and not KSC, that withheld necessary information. Given such afactual circumstance, it was not
fair to impose punitive dumping margin on KSC. This point is not affected by any difference in
interpretation of Article 6.8. Korea wishes to make the same point for the following example as well,
which is DOC’ s application of ‘facts available’ rule to the conversion factor.

The Commerce Department also applied adverse "facts available” to certain transactions by
NKK Corporation and Nippon Stee Corporation on the ground that information on a minor
adjustment factor was not provided. That minor deficiency, which was later corrected in time, was
the basis for applying a very high margin from another sale by these companies to the sales with the
aleged deficiency. The Commerce Department is very clear about the reason that it selected this
margin. It had nothing to do with the comparability of these sales nor with any other efforts to assure
a"far comparison." The Commerce Department selected that margin to obtain a punitive result.

The Commerce Department’s actions were particularly unfair in view of the fact that both
NKK and NSC submitted necessary information on the conversion factor after the Commerce
Department’s preliminary decision but well within the specified period before verification. The
Commerce Department simply refused to verify the additional information.  Instead, it imposed
punitive margins on relevant sales by NKK and NSC by unfairly applying “facts available”. Given
the situation, it was not fair to penalize NKK and NSC irrespective of their best efforts.

Furthermore, the US "arm’'s-length test," which it used for sales to affiliated parties, is
fundamentally unfair. It is biased , because it includes only higher priced sales in the domestic
market. According to the particular methodology employed by the US, the Commerce Department
includes only the sales to an affiliated party if their weighted-average price is equal to 99.5 per cent or
greater than the weighted-average price of sales to non-affiliated customers. The gap between the
minimum price included and the weighted-average price of sales to non-affiliated customers is only
0.5 per cent. This leve is below the de minimis level established to determine whether dumping is
occurring.  On the other hand, there is no maximum price over which transactions would not be
included in the calculation of margin. This means that only higher priced sales, which are more likely
to result in dumping margins, are included for comparison purposes. Thus, the US arm’s-length test is
arbitrary, biased and cannot be sustained as a"fair comparison”.

(New US palicy on critical circumstances)

Apart from Korea's generd concern about “fairness’ as a fundamental eement of anti-
dumping measures, there is one methodology employed by the US about which Korea is particularly
concerned. That is with respect to the US decision on critical circumstances. The US improperly
based a critical circumstances finding in this case on a mere threat of injury finding despite the fact
that present injury is required by Article 10.

The Anti-Dumping Agreement provides for very limited circumstances under which duties
can be applied retroactively. Article 10.2 and Article 10.6 provide those limited circumstances. In
the case of Article 10.2, duties can be applied only back to the provisional duty period if a present
injury determination has been made. In case of determination of threat to injury, duty can be imposed
only from the date of the threat of injury as provided in Article 10.4. Article 10.6 alows the duties to
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be applied during the provisona period and 90 days prior to that period in certain limited
circumstances as defined in Article 10.6. In other words, the Article 10.6 remedy is additional to the
provisiona remedy as defined in Article 10.2. Thus, Article 10.2 and Article 10.6 must be read
together in context to require that there must be an affirmative determination of actual present injury
in order to make a critical circumstances finding.

The plain language of Article 10.6 aso leads to such an interpretation. The only way for an
importer to "know" that dumping is occurring and that it would cause injury is for injury to actualy
exist. Thisisnot only what Korea believes but aso used to be the view of the ITC of the US as well.
Furthermore, the requirement for present injury is the only interpretation which comports with the
limited object and purpose of additional retroactive duties as defined by Article 10.6 -- i.e., to assure
that the remedia effect of the final dumping duty is not undermined. When there is only a threat of
injury, there is no question that final dumping duties alone will suffice to provide a remedia effect to
prevent injury. The need for additiona remedy as defined in Article 10.6 arises only in a present
injury context when the final duties may be too late to serve their full remedial purpose.

From the above, it is clear that the Commerce Department issued critical circumstances
determination in gross violation of t