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l. INTRODUCTION
A. INITIAL PROCEEDINGS

1.1 On 27 January 2003, the Dispute Settlement Body (DSB) adopted the report of the Panel in
this dispute, as modified by the report of the Appellate Bodly.*

1.2 The findings adopted by the DSB were that the measure at issue in this case — the Continued
Dumping and Subsidies Offset Act of 2000 (heresfter "CDSOA"):

(@ is a non-permissible specific action against dumping or a subsidy, contrary to
ArticlesVI:2 and VI:3 of the GATT 1994, Article 18.1 of the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and Trade 1994
(hereafter the "Anti-Dumping Agreement”) and Article 32.1 of the Agreement on
Subsidies and Countervailing Measures (hereafter the "SCM Agreement”);

(b) is inconsistent with certain provisions of the Anti-Dumping Agreement and SCM
Agreement, so that the United States has failed to comply with Article 18.4 of the
Anti-Dumping Agreement, Article 32.5 of the SCM Agreement and Article XV1:4 of
the Marrakesh Agreement Establishing the World Trade Organization (hereafter the
"WTO Agreement");

(c) pursuant to Article 3.8 of the DSU, to the extent that it is inconsistent with provisions
of the Anti-Dumping Agreement and the SCM Agreement, nullifies or impairs
benefits accruing to the complaining parties® under those Agreements;

1.3 On 13 June 2003, an arbitrator established under Article 21.3(c) of the DSU ruled that the
"reasonable period d time" for the United States to implement the recommendations and rulings of
the DSB in this case was 11 months from the date of adoption of the Panel and Appellate Body
Reports by the DSB. The United States was consequently awarded until 27 December 2003 to bring
the CDSOA into conformity with its obligations under GATT 1994, the Anti-Dumping Agreement,
the SCM Agreement and the WTO Agreement.

14 On 16 January 2004, Canada requested authorization from the DSB®, under Article 22.2 of the
DSU, to suspend the application to the United States of its concessions or other obligations in an
amount to be determined every year by reference to the amount of the offset payments made to
affected domestic producers in the latest annual distribution under the CDSOA.

! Report of the Appellate Body on United States — Continued Dumping and Subsidy Offset Act of 2000
(WT/DS217; WT/DS234/AB/R), (hereafter the "Appellate Body Report") and Report of the Panel on United
States — Continued Dumping and Subsidy Offset Act of 2000 (WT/DS217; WT/DS234/R) (hereafter the "Panel
Report". Throughout this Decision, the original panel in this case will be referred to asthe "Panel”. Tc 1.700&j[371.25"0 Tc 0.187
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15 The amount would be established by adding:

(@)

(b)

the amount of offset payments attributed to duties collected on products from Canada;
and

a proportionate amount of the balance of total offset payments less the offset
payments attributed to duties collected on products of other Members that are
authorized by the DSB to suspend concessions or other obligations in this dispute.

16 The annual amount of offset payments would be based on information published by the US
Bureau of Customs and Border Protection or any successor entity.

1.7 Canada intended to implement the above through one or both of the following types of

measures:

(@)

(b)

the imposition of additional import duties above bound custom duties on products
originating in the United States. Each year, prior to the imposition of the additional
duties, Canada would notify to the DSB afinal list indicating the level of the duties to
be imposed on selected products in the light of the latest annual distribution of offset
payments under the CDSOA;

the suspension of the application of the obligations under Article VI of GATT 1994,
Articles 3, 5, 7, 8, 9, 10, 11 and 12 of the Anti-Dumping Agreement, and Articles 11,
12,15, 17, 18, 19, 20, 21 and 22 of the SCM Agreement to determine that the effect
of dumping or subsidization of pro
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111  On 13 February 2004, the Arbitrator held a joint organization meeting with the Uniutbw2ptates
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119 Pursuant to Article 22.7 of the DSU, our mandate is to "determine whether the leve of
suspension [of concessions or other obligations] is equivalent to the level of nullification or
impairment.” To this end, the Decision first determines, in Section 111, what may be considered to be
the correct level of nullification or impairment caused by the CDSOA. This course of action isin
conformity with previous arbitrations.™® Also in line with previous arbitrations, the decision first
addresses the approach advocated by Canada for the assessment of the level of nullification or
impairment.

120 Then, in Section IV, the Decision addresses the level of suspension of concessions or other
obligations proposed by Canada, and considers the compatibility with Article 22 of the DSU of: (a) a
level of suspension of obligations expressed as a duty rather than as a total value of trade; (b) an
annua adjustment to the level of suspension; and (c) the suspension of obligations by one WTO
Member in relation to a measure aso affecting other Members or non-Members.

121  Section V of the Decision contains the award of the Arbitrator. It is followed by some
concluding remarks in relation to certain wider issues raised in the course of the arbitration.

. PRELIMINARY |ISSUES

A. REQUEST OF THE UNITED STATESFOR A PRELIMINARY RULING

1. Summary of the United States request

2.1 As mentioned in the previous section, on 19 February 2004, the United States filed a request
for apreliminary ruling from the Arbitrator that:

@ a Requesting Party cannot suspend concessions or other obligations based on the
nullification or impairment suffered by other WTO Members, and consequently
offset payments for products other than the Requesting Parties products that are
subject to anti-dumping or countervailing duty orders are outside the scope of the
arbitration proceeding with respect to that Requesting Party;

(b) the Requesting Parties failed to specify the level of suspension and the level of
nullification or impairment in such a way that alows the Arbitrator to determine
equivalence; and consequently each party must provide the information necessary to
enable the Arbitrator to make the determinations called for under the DSU in relation
to that party; and

(©) the proposition that a Requesting Party may establish a new level of suspension each
year is inconsistent with Article 22 of the DSU; and is consequently outside the
scope of the arbitration proceeding for any party requesting to proceed in that
manner.

2. Analysis of the Arbitrator

2.2 On 23 February 2004, we informed the parties that, having regard to the issues raised in the
United States' request for a preliminary ruling, they would more appropriately be addressed together
with all the issues and arguments that might be raised throughout the proceedings. We added that

13 See EC — Bananas I (US) (Article22.6 — EC), para. 4.2

"... as a prerequisite for ensuring equivalence between the two levels at issue we have to
determine the level of nullification or impairment.”
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parties should fedl free to include comments on the United States' request in their submissions, as they
saw fit.

2.3 The United States has reiterated the claims made in its request for a preliminary ruling in its
subsequent submissions. As aresult, we deem it necessary for the clarity of our findings to describe
how we dealt with these claims.

24 First, we note that neither paragraph 6 nor paragraph 7 of Article 22 of the DSU provide for
the possibility of a preliminary ruling and there is, strictly speaking, no practice of a preliminary
ruling at the request of aparty in past arbitrations.

25 Second, some of the issues we were asked to rule upon by the United States were intimately
linked to questions centra to this dispute. We concluded that the relatively expeditious process of a
preliminary ruling was not appropriate to the matters the United States had raised. The purpose of
that process is essentially to eliminate from an arbitration issues that could not be deemed to fall
within the mandate of the Arbitrator.**

2.6 Indeed, a core issue in this arbitration is whether the level of nullification or impairment
suffered by the Requesting Parties can be determined on the basis of the total disbursements made by
the United States under the provisions of the CDSOA. We address this question as part of our review
of the substantive issue, in Section IV.B.2 below.

2.7 Similarly, we concluded that consideration of whether the ability to set a new level of
is al@NVIO9Tj[25.5 2ess is procesSrmovisions of tbroa Tc37 Tw 20whether the abilit3c -0.127542TD 0 Tca

he D O T c 98rly, we.11814 - 0.1 -0.109 10

Jed) Tj112. TD to e Tj[3.75irovisiicu2.5 claimi25." p18ific.25" Tj[Z36 s whether the level of t343bhTw (is718 of oude by
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210 This said, we note that our decision not to issue a preliminary ruling on the particular issues
raised by the United States does not preclude us from ruling on pracedura issues in the Decision.

B. SUFFICIENT SPECIFICITY OF CANADA'
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Parties decline to provide any information on the level of suspension requested or to base their request
on trade effect.”

216 The United States notes that the Requesting Parties intend to impose a yet unidentified duty to
an unspecified value of imports, thus failing to identify the amount of trade that would be covered by
their request. Without more information, it is impossible to "determine” the level of suspension
proposed and the actual impact of the duty on imports from the United States®

217 The United States also contests Canada's intention to suspend the application of some of its
obligations under Article VI of GATT 1994, the Anti-Dumping Agreement and the SCM Agreement.
The United States notes that, while arbitrators may not review the "nature" of the obligations to be
suspended, they nonetheless need to evaluate the impact that a suspension proposa will have. This
requires a certain degree of specificity from requesting partiesin the description of the measures that
they plan to adopt to suspend obligations.”

(b) Canada

218  With respect to the quantification of the level of nullification or impairment and the level of
suspension, Canada replies that the Requesting Parties have directly linked those levels to the level, or
guantity, of disbursements made by the United States each year under the CDSOA. The requested
level of suspension has been stated in quantitative terms. Not only is the level quantified each year,
but the quantity is derived from figures reported by the United States itself.?®

219
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233 Having regard to the above, we nonetheless urge Canada, as occurred in two arbitrations
where similar suspensions of obligations were proposed™, to take appropriate steps to ensure, if it
decides to proceed with the suspension of certain of its obligations vis-a-vis the United States referred
to in document WT/DS234/25, that
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"11.  The duty that rests on all parties to produce evidence and to collaborate in
presenting evidence to the arbitrators — an issue to be distinguished from the question
of who bears the burden of proof — is crucid in Article 22 arbitration proceedings.
The EC is required to submit evidence showing that the proposal is not equivalent.
However, at the same time and as soon as it can, Canadais required to come forward
with evidence explaining how it arrived at its proposal and showing why its proposal
is equivalent to the trade impairment it has suffered. Some of the evidence — such as
data on trade with third countries, export capabilities and affected exporters — may,
indeed, be in the sole possession of Canada, being the party that suffered the trade
impairment. This explains why we requested Canada to submit a so-called

methodology paper."®’

2.38  Having regard to the duty of the partiesto supply evidence and, more generaly, to collaborate
with the Arbitrator, and following the approach of the arbitratorsin Brazil — Aircraft (Article 22.6 —
Brazl)*® and in Canada — Export Credit and Guarantees (Article 22.6 — Canada)®, we are of the
view that if a party makes a particular claim but fails to cooperate and provide evidence sufficiently
supporting its claim, we may reach a conclusion on the basis of the evidence available, including
evidence submitted by the other party or data publicly available.

1. DETERMINATION OF THELEVEL OF NULLIFICATION OR IMPAIRMENT

A. MAIN ARGUMENTS OF THE PARTIES

1. United States

31 The United States considers that the Requesting Parties, by arguing that a breach is itself a
nullification or impairment ignore the critical distinction that the drafters of the WTO agreements
have drawn between, on the one hand, a breach of a WTO commitment and, on the other hand, the
economic impact that is "the result of" that breach. The United States refers to Article XXIII of
GATT 1994, but aso to Article 22.8 of the DSU.* The United States further claims that the level of
nullification or impairment must be established on the basis of the trade loss suffered directly by each
Requesting Party. The United States argues that an analysis of the leve of nullification or impairment
must focus on the "benefit" allegedly nullified or impaired as aresult of the failure of the responding
party to bring the measure at issue into conformity with the recommendations and rulings of the
DSB.** In previous cases, arbitrators have compared the actual amount of exports affected by the
WTO-inconsistent measure to the amount of exports in a"counterfactual”.* The difference between
the two values typically represented the level of nullification or impairment. The United States is aso
of the view that the Appellate Body confirmed this approach by focusing on the "trade effect” of the
CDSOA, as a non-permissible specific action against dumping or a subsidy. A change in the
"conditions of competition" arising from a government payment to producers is different from a
subsidies analysis since there has been no finding against the CDSOA as an "actionable subsidy".

The focus on trade effect is consistent with past practice in Article 22.6 arbitrations.* Moreover, the
level of nullification or impairment must be measured in terms of the effect the CDSOA has on
producers/exporters subject to anti-dumping or countervailing duty orders.

37 See, e.g., EC — Hormones (Canada) (Article 22.6— EC), paras. 9-11.

% Paras. 2.9-2.11.

%9 Para. 3.76.

“0 United States oral statement, paras. 7-13.

1 United States written submission, para. 40.

42 j.e., the situation which would exist if the responding party had brought the WTO-inconsistent
measure into conformity within the reasonable period of time (United States written submission, para. 41).

3 United States written submission, para. 47.
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2. Canada

3.7 Canada claims that the level of nullification or impairment in this case corresponds, a a

minimum, to the total amount of disbursements made by the United States' authorities under the
CDSOA.

3.8  According to Canada, Article 22.4 of the DSU does not itself elaborate on the concept of
"nullification or impairment”. However, the meaning of these terms can be understood by
considering how nullification or impairment relates to a violation of obligations. Article 3.8 of the
DSU provides for a presumption that a violation of rights will lead to nullification or impairment
because the covered agreements confer "benefits’ on Members in the form of "rights'. A violation by
a Member of its obligations adversely affects — nullifies or impairs — the rights of other Members.
Indeed, Articles 22.3(a) and 23.1 deem a violation of obligations to be a form of nullification or
impairment of benefits. It follows that the extent of a violation will determine the extent of the
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expect that the United States will take no measure other than those authorized under the WTO
Agreement to respond to dumping, and the corresponding obligation of the United States not to take
such measures. Canada refersto the arbitration in US— FSC (Article 22.6 — US), where the arbitrator
rejected the United States' argument that the remedies for non-compliance under Article 4 of the SCM
Agreement had to be linked or limited to "trade effect”. Likewise, the obligation being breached by
the United States is an erga omnes obligation, owed to each of the Requesting Parties. Each of the
Requesting Parties might therefore have requested a level of suspension equivalent to the total amount
of the disbursement.*

B. ANALYSISOF THE ARBITRATOR
1. Introduction

312 The approaches of the parties are — in appearance at least — based on diametrically opposed
conceptions of "nullification or impairment”. However, while the United States approach seems to
rely largely on the practice of other arbitrations under Article 22.6 of the DSU, the approach defended
by Canada is, if one excludes the arbitrations carried out under Article 4.10/4.11 of the SCM
Agreement, novel in the context of Article 22.6 of the DSU.

313 Consstent with the practice of previous arbitrators™, we proceed with the review of the
approach advocated by Canada. If we find it to be compatible with the DSU, we will proceed with a
determination of the level of nullification or impairment on that basis. If we do not find it compatible
with the DSU, we will determine the level of nullification or impairment by applying a methodology
appropriate in this case.”

314 Canadas contention that the level of nullification or impairment corresponds, at the
minimum, to the total amount disbursed by the United States under the CDSOA seems, in our
understanding, to be based essentially on the following premises:

€)] aviolation is aform of nullification or impairment;

(b) the notion of "benefit" under Article XXI1I1 of GATT 1994 and the DSU encompasses
rights under the WTO Agreement;

(c) Canada has a right under the WTO Agreement to expect that the CDSOA should not
exist. Asaresult, Canada, together with the other Requesting Parties in this case, has
a right to suspend concessions or other obligations up to the full amount of
disbursements under the CDSOA.

315 Wewill hereafter address these elements. We will also subsequently address a core issue for

our determination of the level of nullification or impairment, i.e. whether we can consider
disbursements under the CDSOA in our calculation.

2. Review of the approach proposed by Canada
€) Artice XXIII of GATT 1994 and the DSU

316 After careful consideration we are not persuaded that the position of Canada is supported by
Article XXIIl of GATT 1994 or the DSU, for the reasons stated bel ow.

53 Canada's written submission, para. 46.
>4 See, e.g., Brazil — Aircraft (Article 22.6 — Brazil), paras. 1.5 and 3.18.
5 EC — Hormones (Canada) (Article 22.6— EC), para. 12.
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3.17 Fird, in order to assess Canada's arguments, it seems appropriate to revisit the source of the
concept of nullification or impairment, i.e., Article
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322 Evenif we were to follow Canadas interpretation of Article 3.8, the end result would be the
same as that from our interpretation: a nullification or impairment is deemed to exist, which implies
that the Member found in breach of its obligations has to bring its legidation into conformity with its
obligations under the WTO Agreement. However, this does not imply that the level of such
nullification or impairment is equal to the "value' of the violation. Article 3.8 deds with the
establishment of the existence of nullification or impairment during proceedings before a pandl, it
does not address the valuation or quantification of such nullification or impairment.

323 Canada argues that the presumption under Article 3.8, if not rebutted, implies that
nullification or impairment exists and cannot be "zero". Canada cites the US — 1916 Act (EC)
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332 Agan, we consider that this argument fails to recognize the distinction between the violation
of a right and the consequence thereof, i.e., nullification or impairment within the meaning of
Artice XXI1I:1 of GATT 1994. We therefore consider that, while a violation of an obligation may
affect al Members, this does not ipso facto result in a nullification or impairment of a given Member's
benefits up to the "value" of the violation.

(b) Previous arbitrations
() Introduction

3.33  We note that previous arbitrations (a) support our approach regarding the interpretation to be
given to the provisions relating to nullification or impairment and (b) more specificaly, have
concluded that the nullification or impairment of benefits resulting from a violation should be
expressed in terms of trade or, in two instances, economic effects>®

(i) Inter pretation of the provisionsrelating to nullification or impairment by previous arbitrators

3.34 Previous Article 22.6 arbitrators concluded, as we have, that violation and nullification or
impairment are two different concepts. The arbitrator in EC — Bananas |11 (US) (Article 22.6 — EC)
stated that the presumption of nullification or impairment contained in Article 3.8 of the DSU could
not, in and of itself, be taken simultaneously as evidence proving a particular level of nullification or
impairment allegedly suffered by a Member requesting authorization to suspend concessions or other
obligations under Article 22 of the DSU. Such authorization would only arise at a much later stage of
the dispute settlement process. The arbitrator added that:

"The review of the level of nullification or impairment by Arbitrators from the
objective benchmark foreseen by Article 22 of the DSU, is a separate process that is
independent from the finding of infringements of WTO rules by a panel or the
Appellate Body. As a result, a Member's potential interests in trade in goods or
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Thus, exclusive rights such as those set forth in Articles 11bis(2)(iii) and 11(1)(ii)
will normally trandate into economic benefits for copyright holders.

In their submissions to the Arbitrators, the parties have focused on this type of benefit
accruing to copyright holders. The Arbitrators concur with the parties that, for
purposes of these arbitration proceedings, the relevant benefits are those which are
economic in nature.®® Thisis consistent with previous decisions of arbitrators acting
under Article 22.6 of the DSU®* Moreover, like the parties to this dispute, the
Arbitrators will proceed on the assumption that the licensing royalties realizable by
copyright holders congtitute an adequate measure of the economic benefits arising
from Articles 11bis(2)(iii) and 11(2)(ii)."

3.37  We further note that, with the exception of the arbitrations carried out under Article 4.11 of
the SCM Agreement, previous arbitrators have relied on an approach based on the economic or trade
effect of the violation.®® While most arbitrations have relie