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products from Canada as published in p. 56062 et seq. of the Federal
Register on 6 November 2001 (Exhibit CDA-11, as re-submitted on

30 June 2003)

QRP

Quesnel River Pulp, apaper mill affiliated to West Fraser

SCM Agreement

Agreement on Subsidies and Countervailing Measures

SG&A Selling, General and Administrative costs (Article 2.2.2 of the AD
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Slocan Slocan Forest Products Ltd., one of the Canadian producers and exporters
of softwood lumber subject to investigation
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lumber subject to investigation
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West Fraser West Fraser Mills Ltd., one of the Canadian producers and exporters of
softwood lumber subject to investigation
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Joiners and the Paper, Allied-Industrial, Chemical and Energy Workers International Union, with the
subject merchandise certain softwood lumber products imported from Canada.

22 On 23 April 2001, DOC initiated the investigation and published the Notice of Initiation on
30 April 2001.* Due to the large number of exporters of the subject merchandise, DOC limited its
investigation to the six largest producers and exporters of Canadian softwood lumber, namely, West
Fraser, Slocan, Tembec, Abitibi, Canfor and Weyerhaeuser Canada.

2.3 The scope of the investigation was defined in the Notice of Initiation as follows:

"[t]he products covered by this investigation are softwood lumber, flooring and siding
(softwood lumber products). Softwood lumber products include all products
classified under headings 4407.1000, 4409.1010, 4409.1090, and 4409.1020,
respectively, of the HTSUS, and any softwood lumber, flooring and siding described
below. These softwood lumber products include:

(1) Coniferous wood, sawn or chipped lengthwise, diced or peeled, whether or not
planed, sanded or finger-jointed, of a thickness exceeding six millimeters,

(2) Coniferous wood siding (including strips and friezes for parquet flooring, not
assembled) continuously shaped (tongued, grooved, rabbeted, chamfered, V-jointed,
beaded, molded, rounded or the like) along any of its edges or faces, whether or not
planed, sanded or fingerjointed;

(3) Other coniferous wood (including strips and friezes for parquet flooring, not
assembled) continuously shaped (tongued, grooved, rabbeted, chamfered, V-jointed,
beaded, molded, rounded or the like) along any of its edges or faces (other than wood
mouldings and wood dowel rods) whether or not planed, sanded or finger-jointed; and

(4) Coniferous wood flooring (including strips and friezes for parquet flooring, not
assembled) continuously shaped (tongued, grooved, rabbeted, chamfered, V-jointed,
beaded, molded, rounded or the like) along any of its edges or faces, whether or not
planed, sanded or fingerjointed".”

24  The period of investigation for the dumping determination was established as 1 April 2000 to
31 March 2001.

25 DOC issued its Preliminary Determination on 31 October 2001, which was published in the
Federal Register on 6 November 2001.° It issued a determination on the scope of the products
covered by the investigation on 12 March 2002, and held a hearing on the matter on 19 March 2002.’

2.6  The final anti-dumping duty order was published in the Federal Register on 2 April 2002%,
and amended on 22 May 2002°, imposing anti-dumping duties, ranging from 2.18 per cent to
12.44 per cent on Canadian softwood lumber producers and exporters. The final scope of the anti-
dumping order included a number of product exclusions.*

* Exhibit CDA -9, Initiation, p. 21328 et seq.

°1d., p. 21329.

® Exhibit CDA -11, Preliminary Determination, p. 56062 et seq,.

" Exhibit CDA -1, Final Determination, Federal Register, Vol. 67, No. 99, p. 15539.

81d., p. 15539, et seq.

9 Exhibit CDA-3, Amended Final Determination. See para. 7.139, infra, for the amended scope of the
final anti-dumping duty order.

19 pig.
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PARTIES REQUESTS FOR FINDINGS AND RECOM MENDATIONS

CANADA

Canada requests the Panel inits first written submission to:

(@)

(b)

(€)

@

(€)

(f)

find that the Petition filed by the US domestic industry did not contain "such
information as [was] reasonably available" to the Petitioner, nor did it contain
adequate and accurate evidence of dumping sufficient to justify the initiation of the
investigation, thereby rendering the initiation inconsistent with US obligations under
Articles 5.2 and 5.3 of the AD Agreement;

find that DOC failed to terminate the investigation for lack of sufficient evidence of
dumping thereby rendering the conduct of the dumping investigation inconsistent
with US obligations under Article 5.8 of the AD Agreement;

find that DOC erroneoudly determined there to be only one like product and product
under consideration, thereby rendering the conduct of the investigation incons stent
with US obligations under Articles 2, 3, 4.1, 5, 6.10 and 9 of the AD Agreement;

find that DOC applied a number of improper methodologies in caculating normal
value and export price that resulted in unfair comparisons between the two, thereby
rendering dumping determinations inconsistent with US obligations under Articles 1,
21,22,221,221.1,222, 24, and 2.4.2 of the AD Agreement. In particular DOC:

() faled to make due alowance for differences that affected price
comparability, in particular differences in physical characteristics
(i.e., thickness, width and length) of softwood lumber products;

(i) illegally "zeroed" negative margins of dumping;

(i)  failed to caculate and/or alocate reasonable amounts for administrative,
sdling and general expenses in computing costs for specific exporters,
including an improper alocation for financia expenses and for litigation
settlement expenses involving product liability claims for a non-investigated
product;

(iv) failed to apply reasonable amounts for by-product revenues from the sale of
wood chips, as offsetsin calculating costs, and

(v) falled to offset a difference in price comparability arising from futures
contracts profits after concluding that such a difference existed.

find that the United States acted inconsistently with its obligations under
ArticlesVI:1 and VI:2 of GATT 1994 and Articles 1, 9.3 and 181 of the
AD Agreement;

recommend to the DSB that the United States bring its measure into conformity with
its obligations under the WTO, that it revoke the anti-dumping order in respect of
softwood lumber from Canada, and that it return the cash deposits collected pursuant
to anillega investigation and an illegal determination of dumping.
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4.6 Article VI:2 of GATT 1994 alows Members of the WTO to impose anti-dumping duties to
"offset or prevent dumping”. Article 1 of the AD Agreement requires that anti-dumping measures be
applied only under the circumstances provided for in Article VI of GATT 1994 and pursuant to
investigations initiated and conducted in accordance with the provisions of the AD Agreement.

4.7 Canada requested consultations with the United States on 13 September 2002 pursuant to
Article 4 of the DSU, Article XXII of GATT 1994 and Article 17 of the AD Agreement. Consultations
were held on 11 October 2002. Unfortunately, those consultations failed to settle the dispute. On
19 December 2002, Canada made its first Panel Request pursuant to Articles4 and 6 of the DU,
Article XXI11 of GATT 1994 and Article 17 of the AD Agreement. The DSB established the Panel on
8 January 2003. The terms of reference of the Panel are as set out in Article 7.1 of the DSU.

4.8 In the Fina Determination, DOC committed a number of fundamental errors that render the
imposition of anti-dumping duties on softwood lumber from Canada by the United States inconsistent
with US obligations under both GATT 1994 and the DU
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(iv) failed to apply reasonable amounts for by-product revenues from the sale of
wood chips, as offsetsin calculating costs, and

(v) falled to offset a difference in price comparability arising from futures
contracts profits after concluding that such a difference existed.

4.9 With respect to Canada's first claim regarding the failure of DOC to initiate the investigation
in accordance with US WTO obligations, the Petitioner offered no specific evidence related to any
particular company in Canada to show actual dumping. The Petitioner provided no evidence of actual
Canadian producer prices or costs to support its dumping allegations. Y et, evidence showed that one
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these differences, and comparing prices for different-sized products without adjusting for such
product differences. An objective investigating authority evaluating the evidence could not have
determined that size differences in softwood lumber were irrelevant and that adjustments were,
therefore, not necessary. The WTO has ruled that al differences affecting price comparability must
be accounted for**

413 In EC - Bed Linen, the Appellate Body found the practice of "zeroing" negative margins of
dumping to be inconsistent with the AD Agreement. The Appellate Body held that the requirement in
Article 2.4.2 of the AD Agreement to compare weighted average normal vaues and weighted average
export prices of "al comparable transactions" precludes the practice of "zeroing" by which negative
margins of dumping are disregarded.”” The Appellate Body also ruled that "zeroing" results in an
"unfair comparison” between normal value and export price, and is, therefore, inconsistent with
Article 2.4 of the AD Agreement. DOC admits that it "zeroed" negative margins of dumping in the
anti-dumping investigation against al softwood lumber imports from Canada® As a result, the
dumping margins found by DOC for each company investigated and the "all others rate" were
inflated. The US practice is inconsistent with Articles 2.4 and 2.4.2 of the AD Agreement for the
same reasons the Appellate Body condemned the EC's practicein EC E
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not associated with the production or sale of the product must not be included in the calculation of the
exporter's costs. DOC committed several egregious errors in its calculations, which, in al instances,
resulted in an inflation of individual exporters costs of production and margins of dumping.

417 In regard to Abitibi, DOC dlocated financial expense to softwood lumber that did not
"reasonably reflect the costs associated with the production and sde of the product under
consideration”. DOC incorrectly deemed financial costs to be alocable to al aspects of Abitibi's
operations in proportion to cost of sales, notwithstanding un-rebutted evidence that all its production
and sde of non-subject products, including newsprint, pulp and value-added papers, were
significantly more capital intensive relative to cost of sales than was lumber.

418 DOC's cdculations of Tembec's "administrative, selling and general costs’ were not
reasonable in that they were not based on actual data that Tembec had provided to DOC in relation to
the production and sale of the product under consideration. Instead, DOC cal cul ated these costs based
on the production of al products produced worldwide by Tembec, the mgor proportion of which
consisted of pulp, paper and chemicals, which incurred significantly different G& A expenses than the
production and sale of softwood lumber in Canada.

419 In regard to Weyerhaeuser Canada, DOC dlocated a portion of certain charges associated
with the settlement of lega claims of Weyerhaeuser Company's (Weyerhaeuser Canada's parent
company) sales of hardboard siding (not a softwood lumber product) in the United States, as part of
Weyerhaeuser Canada’'s G&A costs. These costs bore no relationship whatsoever to Weyerhaeuser
Canada’s cost of production of softwood lumber. As the record demonstrates, the litigation settlement
expenses were not a company-wide expense that related to the production and sale of softwood
lumber; rather they were related to the production and sale of an unrelated product, hardboard siding.

4.20
420 DOC treated revenue offsets from wood chip sales from West Fraser and Tembec in a manner

that did not "reasonably reflect the costs associated with the production and sale of the product under
consideration,” as required under Article 2.2.1.1 of the AD Agreement In West Fraser's case, DOC
failed to calculate revenues from wood chip saes on the basis of records kept by the company, even
though those records showed that West Fraser's sales were made at "market prices' and reasonably
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B. FIRST WRITTEN SUBMISSION OF THE UNITED STATES
423  Thefollowing are the arguments of the United States in its first written submission:

424 Pursuant to a properly initiated investigation, Commerce concluded, in its Final
Determination published on 2 April 2002, that softwood lumber from Canada was being sold in the
United States for "less than fair value".”* Commerce found dumping with respect to each of the six
Canadian respondents accounting for the largest amount of production in Canada: (1) Abitibi, (2)
Canfor, (3) Slocan, (4) Tembec, (5) West Fraser, and (6) Weyerhaeuser Canada®

425 In general, Canada's claims of error in the initiation and conduct of the softwood lumber
investigation concern the sort of fact-bound decisions that any investigating authority must make in
the course of an anti-dumping investigation. Among other things, Canada challenges how Commerce
defined the scope of the product it investigated, how it determined the sufficiency of the evidence to
initiate an investigation, and how it calculated various costs and adjustments. The claims are
disparate, but they share a common theme. In much of its argument, Canada is asking the Panel to
place itself in the shoes of Commerce and make new determinations, as if it were the investigating
authority. As such, these claims are inconsistent with the applicable standard of review.”®

426 An anti-dumping proceeding is a complex matter, involving hundreds, if not thousands, of
individual decisions that come together to yield afinal determination. It is not inconceivable that two
different investigating authorities would look at the same facts and reach different conclusions.

Recognizing that possibility, the AD Agreement provides that an authority's proper establishment of
the facts and unbiased and objective evaluation "shal not be overturned” “"even though the panel
might have reached a different conclusion”.”” Nevertheless, in this dispute, Canada raises a number of
clams that effectively ask this Panel to substitute its evaluation of the facts for Commerce's
evaluation of the facts. Canada has even sought to introduce new claims not contained in its Panel
Reguest and new evidence not made available to Commerce in the underlying investigation.

427 The Pand first should rule, as apreliminary matter, that certain clams Canada makes in
connection with its argument concerning the scope of the "product under consideration” are beyond
the Pandl's terms of reference. In its Panel Request, Canada claimed that Commerce "erroneously
determined there to be a single like product (under US law, termed 'class or kind' of merchandise)
rather than several distinct like products”, and that this determination violated Articles 2.6, 4.1, 5.1,
5.2, 5.3, 5.4, and 5.8 of the AD Agreement and Article VI:1 of the GATT 1994.%° In its first written
submission, Canada adds to this clam, now aleging that "in defining the 'product under
consideration’,” Commerce violated al of Article 2 of the AD Agreement (not just Article 2.6),
Article 3, al of Article 4 (not just Article 4.1), al of Article 5 (not just Articles 5.1, 5.2, 5.3, 5.4, and
5.8), Article 6.10, and Article 9."* Canada's expansion of its claim through its first written
submission is fundamentally at odds with the requirement that a complaining Member state its claims
clearly in its panel request, citing the particular provisions it alleges to have been violated.*® That
requirement "defin[es] the terms of reference of a panel and ... inform[s] the respondent and the third
parties of the claims made by the complainant".** Here, Canada did not claim violations of provisions

24 Exhibit CDA-1, Fina Determination, and Exhibit CDA-2, IDM, as amended (Exhibit CDA-3).
"Fair value" is the US law term corresponding to "normal value," as that term is used in Article VI of the GATT
1994 and in the AD Agreement.

25 Exhibit CDA-3, Amended Final Determination.

26 Article 17.6(i) of the AD Agreement.

2| bid.

Z\WT/DS264/2, para. 2.

29 Canada first written submission, paras. 115 and 142.

30 Article 6.2 of the DSU states that arequest for apanel "shall ... identify the specific measures at issue
and provide a brief summary of the legal basis of the complaint sufficient to present the problem clearly"”.

31 Appellate Body Report, Korea — Dairy, para. 124.
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other than those cited in its Panel Request. Accordingly, the Panel should decline to consider the
additional claims raised for the first time in Canada's first written submission.

428 As a second preliminary ruling, the Panel should decline to consider Exhibit CDA-77. In
introducing this exhibit, Canada improperly asks the Panel to consider evidence that was not made
avallable to Commerce in the underlying investigation. Specifically, this evidence consists of a
regression anaysis performed by one of the Canadian respondents that purports to manipulate certain
data used in Commerce's normal value and net realizable value calculations. It is presented here to
support Canada's daim that Commerce erred in not making due allowance for particular physical
differences in softwood lumber that Canada alleges affect price comparability.** However, it was not
made available to Commerce during the underlying investigation. Under Article 17.5(ii) of the
AD Agreement, a panel's review of an anti-dumping investigation is to be based upon "the facts made
available in conformity with appropriate domestic procedures to the authorities of the importing
Member". Consideration of Canada’'s new evidence is inconsistent with that provision. Further, in
asking the Pandl to consider this new evidence, Canada effectively is asking the Panel to undertake its
own establishment and evaluation of the facts, contrary to Article 17.6(i) of the AD Agreement.
Accordingly, the Panel should decline to consider Exhibit CDA-77.

429 The standard of review applicable to the present dispute is set forth in Article 17.6 of the
AD Agreement With respect to findings of fact, Article 17.6(i) provides that the question is whether
an investigating authority's establishment of the facts was proper and whether its evaluation of those
facts was unbiased and objective. Conversely, the question is not whether a panel would have
established the facts or evaluated those facts in the same way as the investigating authority. As the

Appellate Bodgl and other panels repeatedly have observed, a panel's role is not to find and evauate
facts denovo.®

430 With respect to interpretations of the AD Agreement, the question under Article 17.6(ii) is
whether an investigating authority's interpretation is permissible. Article 17.6(ii) acknowledges that
there may be provisions of the AD Agreement that "admit[]] of more than one permissible
interpretation”. Where that is the case, and where an investigating authority has adopted one such
interpretation, the panel should find that interpretation to be consistent with the AD Agreement®*

431 Canada’s first clam is that Commerce should have declined to initiate its investigation (or
terminated the investigation once it did initiate) because the application for relief by US softwood
lumber producers (in US law terms, "the petition™) did not include certain information alleged to have
been reasonably available to the petitioners (specificaly, cost and price data for Weldwood, a
subsidiary of petitioner IP). The Panel should reject this argument, because the applicable standard
for initiation under Article 5.3 of the AD Agreement (and for continuation of an investigation under
Article 5.8) — the "sufficient evidence' standard — was met. There is no obligation under the AD
Agreement for an investigating authority to decline to initiate or to decline to continue an investigation
on the grounds that the application did not include evidence beyond what is sufficient to warrant
initiation or continuation.

432 In this case, petitioners included in their petition evidence from multiple, independently
reliable sources demonstrating prices for which softwood lumber was being sold in Canada, costs of
production of softwood lumber in Canada, and prices for which softwood lumber was being sold for

32 Canada first written submission, para. 148, note 139.

33 See, e.g., Appellate Body Report, US — Hot-Rolled Steel, para. 55; Appellate Body Report, Thailand
— H-Beams, paras. 114 and 117; Panel Report, US— Steel Plate, para. 7.6.

34 Panel Report, Argentina — Poultry, para. 7.341 and note 223:

"[w]e recall that, in accordance with Article 17.6(ii) of the AD Agreement, if an interpretation
is'permissible’, then we are compelled to accept it".
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export to customers in the United States. This evidence demonstrated, first, that softwood lumber was
being sold in Canada for prices below cost of production. Accordingly, pursuant to Article 2.2 of the
AD Agreement, the evidence substantiated reliance on constructed (normal) value as a basis for
determining whether there was dumping of softwood lumber. Second, the evidence in the petition
demonstrated that export prices for softwood lumber were below constructed normal value — i.e., that
softwood lumber was being dumped in the United States.
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of prices of al comparable export transactions”, not all export transactions will be equally comparable
with al normal vaue transactions. Consequently, once the comparison has been identified pursuant
to Article 2.4, it would be improper to compare a weighted av



WT/DS264/R
Page 14

normal value and export price once normal value has been properly determined. Article 2.4 does not
relate to what is at issue here —i.e., the proper determination of normal vaue in the first instance*?

450 Incaculating cost of production for Abitibi, Commerce allocated financial costs (i.e., interest
on borrowed funds) based on COGS (the same alocation method used for al respondents).
Commerce made this allocation after considering Abitibi's arguments that its lumber producing
division was less asset-laden than its other divisions. Commerce used a COGS alocation, rather than
the allocation urged by Abitibi, because the COGS allocation better reflected the fact that financial
costs are genera costs, relating to the overall cash needs of the company as whole. Also, Commerce
determined that its method better accounted for the fact that money is fungible — that is, that borrowed
funds may be used to purchase assets or fund ongoing operations. Moreover, Commerce's allocation
method accounted for differing asset values, inasmuch as more ast-laden divisions would have
higher depreciation expenses, which would increase the cost of manufacturing products in those
divisions, resulting in a proportionately greater allocation of financial cost than to less asset-laden
divisons.

451 Incaculating cost of production for Tembec, Commerce determined a reasonable amount for
G&A costs based on Tembec's books and records that were shown to be in accordance with Canadian
GAAP, consistent with Article 2.2.1.1 of the AD Agreement. Canada argues that, instead of relying
on Tembec's books and records, Commerce should have relied on a separate statement of division-
specific costs. However, as that separate statement was unaudited and never shown to be in
accordance with Canadian GAAP, Commerce appropriately declined to rely on it. Finaly, G&A
costs are, by definition, company-wide costs, rather than costs attributable to a particular product or
divison. Thus, it was proper for Commerce to rely on Tembec's company-wide books and records,
rather than a separate, divisionspecific statement.

452 Incdculating cost of production for Weyerhaeuser Canada, Commerce included within G& A
costs an apportioned amount of litigation settlement costs reported in the books and records of the
company's parent, the Weyerhaeuser Company. Canada argues that these costs related to production
of goods other than softwood lumber and, therefore, should not have been alocated to the cost of
producing softwood lumber. However, litigation costs are quintessential general costs, relating to a
company asawhole. In this case, the litigation costs were incurred years after production of the good
a issue (hardboard siding) and could not reasonably be considered a cost of producing that good.
Indeed, Weyerhaeuser Company's own audited financial statement treated these costs as general costs.
Thus, it was appropriate under Articles 2.2, 2.2.1, and 2.2.1.1 for Commerce to alocate a portion of
Weyerhaeuser Company's company-wide legal costs to Weyerhaeuser Canada’s cost of producing
softwood lumber.

453 In caculating respondents costs of production of softwood lumber, Commerce treated sales
of wood chips (a by-product in the production process) as an offset, reducing a given respondent's
total cost of production. Canada claims that Commerce erred in its calculation of the wood chip offset
for respondents West Fraser and Tembec. In both cases, Commerce's calculation was consistent with
Articles2.2,2.2.1, and 2.2.1.1 of the AD Agreement and should be upheld.

454  Inthe case of West Fraser, the issue for Commerce was how to measure sales of wood chips
by the company to affiliated companies. To determine whether sales to affiliates reflected market
prices for wood chips, Commerce compared those sales to West Fraser's sales to non-affiliated
entities, as recorded in West Fraser's records. Commerce found that West Fraser's sales to non-
affiliated entities were at market prices and that these sales, therefore, represented an appropriate
benchmark for determining whether sales to affiliated entities were at market prices. Applying this
benchmark, Commerce found certain of West Fraser's sales to affiliated entities (in Alberta) to be at
market prices, and relied in part on those sales in calculating the offset. Commerce found other sales

“2 Panel Report, EC — Tube or Pipe Fittings, para. 7.140.
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to affiliated entities (in BC) not to be at market prices, and made adjustments based on the benchmark
of non-affiliated sales. Consistent with Article 2.2.1.1, Commerce made its calculation based on data
from the producer's own records.

455 In the case of Tembec, the issue was how to measure the value of transfers of wood chips
between divisions within the company. Commerce analyzed the wood chip sales transactions
between Tembec's sawmills and its pulp mill division to evaluate whether the internally set transfer
prices were reasonable. Commerce found that prices recorded in Tembec
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evidence identifying a single Canadian exporter or provide any specific examples of price or cost.
The Petitioner's claim that such information was not “reasonably available™ is ssimply not credible and
should never have been accepted by Commerce.
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4. Zeroing of Negative Margins

473 Canada has demonstrated that the US practice of "zeroing" negative margins of dumping
contravenes Articles 2.4 and 2.4.2 of the AD Agreement. The United States is now saying that the
interpretation by the Appellate Body in EC — Bed Linen is a misinterpretation of Articles 2.4 and 2.4.2
and that the Report of the Appellate Body in EC — Bed Linen should not be relied upon by the Panel.
However, the United States itself has acknowledged that adopted reports should be taken into account
where they are relevant to any subsequent dispute, especially where a report of the Appellate Body is
concerned. The zeroing methodology applied by Commerce in this case is the same as was
considered by the Appellate Body in EC — Bed Linen.

474  The United States looks to the negotiating history of the AD Agreement However, pursuant
to Article 32 of the Vienna Convention, the negotiating history of the text of an agreement is only
relevant as a supplementary means of interpretation. In Canadas view, the text itself of Articles 2.4
and 2.4.2 is clear and the Appellate Body so found in EC — Bed Linen.

5. Company-specific I ssues

475 Under Articles 22.1.1 and 2.2.2 a cost is "associated with" and data will "pertain to"
production where the cost and data relate to the costs for producing and selling the product.
Article 2.2.1.1 aso requires that "[@]uthorities shall consider al available evidence on the proper
alocation of costs, including that which is made available by the exporter and producer..”. Article 2.4
requires that the comparison between export price and normal value shall be “fair". Commerce failed
to meet these requirements.

476  Commerce miscaculated Abitibi's interest expenses to softwood lumber by (1) failing to
comply with its obligations under Article 2.2.1.1 to "consider al available evidence on the proper
allocation of costs', and by (2) failing to comply with its obligations under Article 2.2.1.1 and 2.2.2 to
use amethodology that resulted in an alocation that "reasonably reflects' the costs "associated with"
and "pertaining to" the "production and sale of softwood lumber”. The US submission confirms that
Commerce did not consider the merits of the record evidence regarding Abitibi in selecting its COGS
alocation methodology. Moreover, the record evidence establishes that a COGS-based allocation
was distortive and over-allocated interest expenses to Abitibi's softwood lumber operations rel