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ANNEX B-1

RESPONSES OF CANADA TO QUESTIONS POSED IN
THE CONTEXT OF THE SECOND SUBSTANTIVE
MEETING OF THE PANEL

(26 August 2003)

A. GENERAL QUESTIONS
To Canada:

85. In response to Question 1 of the Panel, Canada restated its claims. The Pandl's
understanding is that the claims contained in this restatement are the only claims that
are before the Panel (Articles 5.2, 5.3, 5.8, 2.6, 2.4, 24.2,2.2.1.1, 222,22, 1, 9.3, and
18.1 of the AD Agreement aswell as GATT 1994 ArticlesVI:1 and VI:2 — sequencing as
per Canada’s response to Question 1 of the Panel). Could Canada please confirm that
the Panel’sunder standing is correct?

1 In addition to the provisions of the Anti-Dumping Agreement and GATT 1994 cited by the
Pandl in Question 85, Canada retains its claims based on Article 5.1, Article 5.4 and Article 2.2.1,
which were referred to in Canada s written answer to Question 1 from the Panel.

B. ARTICLES.2
To Canada:

87. The Pand notesthat Canada has made a number of allegations on shortcomings
of the data in the application in Section |1 of its Second Oral Statement. In Canada’'s
view, does the examination it claims should have been done by the DOC, require apre-
initiation investigation?

2 Canada’'s claims, as detailed in Section |l of Canada's Second Ora Statement and Canada’'s
previous submissions, do not require that an investigating authority conduct a pre-initiation
investigation.

3. Article 5.3 obligates an investigating authority to examine the accuracy and adequacy of the
evidence provided in an application and to determine whether there is sufficient evidence to justify
initiating an investigation.

4, Commerce did not properly examine the accuracy and adequacy of the information provided
in the Application and did not properly determine, based on the facts before it, that there was
sufficient evidence to justify initiating this investigation. The Anti-Dumping Agreement requires an
objective and unbiased examination and determination in accordance with Article 5.3 prior to
initiation.

5. There is an additional obligation that arises prior to initiation in the circumstances of this
investigation.  Article 5.2 ingtructs that the “application shal contain such information as is
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reasonably available to the applicant” on a number of subjects. The Application in this investigation
was both insufficient to justify initiation and did not contain the minimum information that was
reasonably available to the Applicant, on prices and the constructed vaue, including costs of
production, of the softwood lumber products at issue’

6. There has been a dispute in this proceeding over whether the investigating authority must
ensure that the application contains some, any, or all reasonably available information. This issue is
hypothetical. In this case, there was material information readily available that the Applicant
withheld and that Commerce, based on information in the Application, knew it withheld.

7. The United States has admitted that the Application contained information indicating that the
Applicant International Paper owned Weldwood, a maor Canadian producer and exporter of
softwood lumber.” Therefore, there was information in the Application establishing that actual cost
and price information from a major Canadian producer was available® Such cost and price
information was not provided in the Application.

8. An objective and unbiased investigating authority, as a part of its examination and
determination of the sufficiency of the evidence in the Application in this investigation, would have
determined that the Applicant had not provided reasonably available information on prices and costs.
As part of its examination prior to initiation of the facts before it, Commerce was aware that the
Application did not, in spite of the Applicant’s repeated statements to the contrary,® contain such
information as was reasonably available to the Applicant on prices and costs. The United States has
admitted that Commerce did not discuss the “Weldwood-IP relationship, because it was not relevant
to either the industry support question or the sufficiency of the evidence presented in the application
as to prices and costs”®> Therefore, any suggestion by the United States that some sort of elaborate
pre-initiation investigation was required to satisfy Canada’s claim under Article 5.2° is not credible
and is an attempt to distract from the facts before the Panel in this proceeding. Based on the
Application, Commerce knew that reasonably available information had not been provided; it chose
simply to ignore that fact.

! See Article 5.2(iii) of the Anti-Dumping Agreement.
2 US First Answers to Questions, at paras. 12-13; Petition, Exhibit 1.B-7, Article from The Vancouver
Sun, 23 March 2001 (Exhibit US-62). See also Petition, Vol. 1B, Exhibit 1B-9, Top Canadian Exporters of
Softwood Lumber to the United States 2000 (Exhibit CDA -39).
3 Further, the availability of Weldwood as a source of data was made clear to Commerce five days
before publication of the Notice of Initiation in this investigation. See Quebec Lumber Manufacturers
Association Letter to DOC (25 April 2001) (Exhibit CDA-50). The Notice of Initiation was published in the
Federal Register on 30 April 2001 Certain Softwood Lumber Products from Canada, 66 Fed. Reg. 21,328
(Dep’'t Commerce 30 April 2001) (initiation) [hereinafter “Initiation Notice”] (Exhibit CDA-9)). Canada also
notes that Weldwood provided data and information to Commerce in connection with Lumber Products from Canada66 F 6
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0. Please comment on Canada’s Second Oral Statement, para. 20 which statesthat:

“[tlhe United States, hiding behind the pretence of
confidentiality, has not provided this Panel with any information
that was before Commerce about the two US surrogate mills.

These US mills were at the heart of Commerce's decision to
initiate. Canada has not seen, and the Pand still does not have
before it, basic information in the hands of the United States,
such as the names of the US mills and what Commerce knew
about those mills. The United States has responded to Canada’s
claimswith nothing but assertions.”

14. Canada emphasizes four points regarding the issues raised by this question.

15. Firgt, the United States has no reasonable basis for refusing to provide whatever information it
has as to the identity of the two US surrogate mills used to model the costs of Quebec producers and
any information concerning what Commerce knew, if anything, about the mills prior to initiation.

There are mechanisms in this proceeding for keeping information confidential. Trusting in those
mechanisms, Canada has provided highly confidential information to the Panel and the United States.
There is no basis for the United States to claim that any information about these mills is so sensitive
that it cannot be shared with the Panel.

16. Second, the two US surrogate mills used to model the costs of Quebec producers were critical
to the decision to initiate. All of the price comparisons indicated that there was no dumping; the
initiation was based solely on costs.'® There were no usable home market prices, nor surrogate prices,
from British Columbia, and therefore Commerce could not legally initiate the investigation on the
basis of any information in the Application pertaining to British Columbia'* With respect to Quebec,
there was no cost evidence from any Quebec producer.’? Instead, the Applicant constructed a
surrogate cost for Quebec mills using information from US mills regarding overhead, and labour,
electricity and fuel usage factors™® Therefore, the validity of the decision to initiate turns largely on
whether an objective investigating authority, looking at the facts before it, could properly have
determined that the US surrogate mills were representative of Canadian mills, and that the costs of the
US surrogate mills were reasonably allocated to the products at issue.

17. Third, it is more than a theoretical possbility that the US surrogate mills are not
representative and that using their overhead and “usage factors’ skewed the costs aleged in the
Application. There is a wide range in performance of US mills in areas of the United States that

9 pig.

M |nitiation Notice, 66 Fed. Reg. at 21,330 (Exhibit CDA-9). See also Canada’s Second Oral
Statement, at para. 13; Canada’'s First Responses to Questions, at para. 33; and Canada’s Second Written
Submission, at para. 49.

12 petition, Exhibit VI.A, Petitioners’ Cost Methodology (public version), at 1-2 (Exhibit CDA-134).

13 See DOC AD Investigation Initiation Checklist: Certain Softwood Lumber Products from Canada,
Inv. No. A-122-838, at 8 (Exhibit CDA-10); and Petition, Exhibit VI.A, Petitioners' Cost Methodology (public
version), at 1-4 (Exhibit CDA-134). See also Petition, Exhibit VI.C-1 (public version), (Exhibit CDA-135).
Column “C” of each of the “Costs of Manufacturing” calculations charts in Exhibit CDA -135 indicates that the
“input units required per MBF of lumber” are taken from the two redacted “ Certifications” from employees of
two US mills that follow the calculations charts. Therefore, the “input units’ or usage factors for the
components of the cost model, including the “ processing costs” component of the model, are derived from some
undisclosed combination of the experience of the two US mills. Neither of the “Certifications’ provides cost
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border Quebec. Some of those mills might be representative of mills in Quebec, but many others
were inefficient mills with outdated equipment and substantial operationa problems that would have
driven up their cost of producing a thousand board feet of lumber.** Any constructed normal value
based on such mills would be unduly high and would tend to show dumping where there was, in fact,
no dumping. Further, the use of such millsto model costs makes it more likely that legitimate home
market sales would be improperly rejected as below cost (i.e., not in the ordinary course of trade).

18. The Application itself lists severa US millsin Maine that curtailed operations or had layoffs
during the relevant time period. For example, Pleasant River Lumber Co. in Dover-Foxcroft, Maine;
Moose River Lumber Co. in Jackman, Maine; Georgia Pacific in Woodland, Maine; and J.D. Irving in
Ashland, Maine, al experienced curtailments and layoffs.”® Because of the wide range in the
performance of the US mills, it is important to know the identity of the US surrogate mills and
additionaly, to know what Commerce knew, did not know and failed to ask about the US surrogate
mills that formed the basis of its decision to initiate.

19. Finaly, thereis no evidence on the record that Commerce knew much about the US surrogate
mills. For example, there are no annua reports or product lists in the public verson of the
Application. Nor are there significant areas redacted in the public version of the Application that
might discuss the representative nature or the cost alocations of these mills. It appears that
Commerce based its initiation on unsubstantiated assertion by the Applicant. The Application was
deficient, and the investigating authority has tried from the beginning to avoid the consegquences of
the deficiency.

20. Canada reserves the right to respond to any new evidence or information, should such
evidence or information exist, that the United States may proffer in support of its assertion that
Commerce had sufficient evidence before it to justify initiating this investigation.

D. ARTICLE 2.6
TotheUS:

1. The Panel notes in para. 36 of the US Second Oral Statement that “ Canada
misunder stands the analysis that was actually applied”. Could the US expand on what
it perceivesthe misunder standing of Canada is?

21. As there is some discrepancy between what the United States actually did, and what it now
tells the Panel, Canada would like to summarize its understanding of “the analysis that was actually

applied”.

22, The United States told the Panel in its first written submission that it reviewed five factors,
from Diversified Products, “[a]s part of its analysis in determining whether ‘clear dividing lines
exist within the product under consideration identified within the petition.”*® In paragraph 36 of its
opening statement in the Second Pand Meeting, however, the United States told the Panel,
“Commerce’ s assessment of whether there are ‘clear dividing lines between products is part of the

14 As Canada has stated in previous submissions, including Canada’'s Second Oral Statement at
paragraph 17, the Applicant noted that costs vary significantly among producers based on a number of factors
including level of efficiency, type of equipment, physical location and wood fibre source material. See Petition,
Exhibit VI.A, Petitioners' Cost Methodology (public version), at 4-5 (Exhibit CDA-134).

15 petition, Vol. | (2 April 2001) at 1-34 (Exhibit CDA-36); and Petition, Vol. IB, Exhibit 1B-33, Mill
Closures — August 2000-March 2001 (Exhibit CDA-177).

16 US First Written Submission, at para. 103 (emphasis added).
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Diversified Products analysis, not subordinate to this analysis.”*’ Canada submits that the United
States has offered a distinction with amaterial difference.

23. The central question is whether the Diversified Products criteria as applied by the
United States satisfy the requirements of Article 2.6. In the first formulation, Diversified Products is
stated to be part of a “clear dividing lines’ test. In the second formulation, the relationship
reversed, and the examination of whether there are clear dividing lines is part of the Diversified
Productsanaysis.

24. Although the United States most recently has told the Panel that the “clear dividing lines’ test
was treated as part of Diversified Products, the test actually applied in the investigation was consistent
with the first formulation: the United States subordinated the Diversified Products criteria to a new
and different test for “clear dividing lines’, which does not exist in Diversified Products

25. The United States reported to the Pand that its assessment referred to “whether ‘clear
dividing lines' exist within the product under consideration”, but the obligation in Article 2.6 is to
determine the like product. The United States thus admits that, in looking for “clear dividing lines’, it
was not determining whether like products were “identical” to the product under consideration or, in
the absence of identical, bearing “ characteristics closely resembling” the characteristics of the product
under consideration.

26. When the Department of Commerce enumerated the Diversified Products criteria for bed
frame components and finger-jointed flangestock, it admitted that it did not complete the test. In each
instance where the Department of Commerce found bed frame components or finger-jointed
flangestock to be unique, entirely unlike the product under consideration, it discarded the criterion
from the analysis, preferring to conclude that there was no “clear dividing line” between the disputed
product and the product under consideration because of some undefined category of “specialty
lumber” that, without explanation, supposedly subsumed both bed frame components and finger-
jointed flangestock.*® Thus, Diversified Productswas subsumed by atest for “clear dividing lines’.

27. The comparisons of Western Red Cedar and Eastern White Pine to the product under
consideration suffered a similar fate. Unique characteristics were discarded, as with bed frame
components and finger-jointed flangestock, but characteristics that were different were judged not to
be “so different” as to warrant the finding of a “clear dividing line’. An isolated physical
characterigtic of an appearance grade species, such as Eastern White Cedar, was found to be similar to
a physical characteristic of Western Red Cedar, for example, thus placing the two species on a
“continuum” not separated by a clear dividing line.™

28. The allegedly similar species did not have to be adjacent to one another on Commerce's
continuum. They merely had to have a characteristic that could “link” them. The greater the scope of
the investigation, the more characteristics were available to select, creating greater assurance that any
distinct like product would have some characteristics aso found on the so-called continuum. In such
a case, there could never be a“clear dividing line”.

29. Ata fonc 0 i ample, thus lale cob.
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first written submission is an accurate description of the methodology applied, and that the most
recent description is not.

E. PHYSICAL CHARACTERISTICS
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dimension affected price comparability was the same as the evidence that grade affected price
comparability. Canada aso noted that there is no evidence in the record to the effect that dimension
does not affect price comparability. No party, including the Applicant, argued, much less provided
evidence, that producers and buyers do not consider dimension in setting prices, or that dimension did
not have to be considered in deciding what prices to compare. Nor does the record contain any other
aternative explanation or evidence of why price differences exist among products of different
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are other ways to do so. For example, when differences in variable costs are not available, US law
provides for caculating the required due alowance by using differences in market value”® None of
the US arguments on the lack of variable cost differences is relevant to the issue before the Pand
concerning the obligations imposed by Article 2.4, and none of the arguments contradicts
Commerce's earlier finding that dimension affects price.

96. At what stage wer e the respondents informed of DOC’s finding that differences
in dimension do not &fect price comparability? What opportunities were provided to
respondents to comment on that finding?

43. The Canadian respondents were not informed of Commerce’ s decision not to make alowance
for differences in dimension until Commerce’s Final Determination, after which comments cannot be
filed. Moreover, as the Pand has noted in the preceding question, Commerce found in its Preliminary
Determination that dimension affected price comparability and reiterated that finding in its Fina

Determination.** Thus, there was no need for respondents to provide pricing or other analyses on this
issue following the Preliminary Determination, during the normal briefing period, since Commerce
and the Applicant had agreed with respondents’ position on this issue.

99. With respect to the consistency in price patterns, the Panel has the following
guestions:

@ Could DOC explain in detail the methodology it used to carry out its consistency
test? Illustrate your explanation with an example from thetest that was carried
out in this case, including any sampling, selection of dates, etc. Did the US
consider using other methodol ogies?

(b) Could the US explain in detail how theresults of itstest were evaluated? Please
explain the evaluation leading up to that conclusion.

44, Canada notes that Commerce performed no “consistency” test on the record, and there is no
information on the record concerning what methodology would have been used for such atest. Tothe
extent that the United States provides such an analysis now, after the fact, Canada requests that it be
provided with a copy of the computer programme used to generate that analysis and an opportunity to
comment. Canada also suggests that the Panel evaluate whether the analysis the United States offers
is comprehensive or selective (the Panel has information on the number of non-identical comparisons
used for each respondent) and when the analysis was prepared.

45, Canada further notes that a “consistency” of the relationship among prices for products of
particular dimensionsis not relevant to the question of whether dimension affects price comparability.
Even assuming that, for selective product pairs, the difference in price fluctuates, the very fact that the
prices are different to begin with, establishes that dimension affects price comparability. Fluctuations
in relative prices are no different than fluctuations in absolute prices — neither precludes price-to-price
comparisons or adjustments.

46. The United States makes much of the fact that for some undisclosed, selected product pairs,
for undisclosed respondents, it observed that sometimes one product price was higher and sometimes
the other product price was higher. If it were established, for a specific non-identica product
comparison used for a specific respondent, that the relative price difference fluctuated above and
below zero such that on average it was zero, then the appropriate adjustment for that specific
comparison would be zero, as the average difference in value of the products compared was zero. But
this result would be by far the exception rather than the rule, and could not relieve Commerce from its

2 See 19 C.F.R. 351.411(b) (Exhibit CDA-179).
24 See IDM, Comment 7, at 42-46 (Exhibit CDA -2).
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obligation to make an adjustment for non-identical product comparisons where differences in the
home market prices of those products were not on average zero.

To both parties:

103. Could the parties confirm whether the percentages mentioned in para. 40 and
footnote 33 of the USreply to Question 25 of the Panel relate to differencesin dimension
only?

47. Canada confirms its understanding that the US analysis relates to differences in dimension
only.
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105. Please comment on paras. 53, 54 and 62 of the US Second Oral Statement.

51. The US argument as advanced in paragraphs 53-54 is based on afalse premise: that Canada
claims that the meaning of “all” and “comparable” change between the first and final stages of the
first methodology. The paragraphs of Canada s submission which the United States contests are not
intended to provide a definition of the terms “al” and “comparable” in any way other than their
ordinary meaning. Rather, the paragraphs describe how those terms must be applied by an
investigating authority in each of the two stages of a comparison such as that performed by
Commercein thiscase. The fact that the standard in Article 2.4.2, prescribed by the words “al” and
“comparable’, applies in the case of both smple and complex transactions does not mean that the
meaning of either “all” or “comparable” changes. To the contrary, the ordinary meaning of these
words is retained, and only their application changes. Canada's submission demonstrates that both
“al” and “comparable” can and must be applied during both stages of the comparison, in keeping
with their ordinary meaning, and have operational significance at both stages.

52. More generaly, the US attack on EC — Bed Linen is ill-founded as it attacks the Appellate
Body for failure to discuss the requirements of Article 2.4.2 as they apply to each stage of a
methodology. The stage or stages in a methodology are simply way points en route to calculating a
proper margin of dumping. The disciplines imposed by Article 2.4.2 with respect to the first
methodology ensure a certain result at the final stage, based on the rule that must be employed in
using that methodology, i.e., to use all comparable export transactions. There was no need for the
Appellate Body to proceed stage by stage for each methodology in Article 2.4.2. 1t is worth noting,
however, that the panel decision in EC — Bed Linen does discuss the stages of the first methodol ogy,
and reaches the same conclusion as the Appellate Bodly.

53. Claims made by the United States in paragraph 62 of its opening statement are addressed in
Canada s response to Question 108, below.

106. Please comment on para. 56 of the US Second Oral Statement that:

“[ulnder Canada's argument, the first basis for establishing
dumping margins — the weighted-aver age-to-weighted-average
basis — would apply to both stages of the calculation. However,
the other two bases for establishing dumping nargins plainly
apply only to the first stage. Thus, Canada’s theory leads to an
interpretation of Article2.4.2 in which the scope of the obligation
differs depending on the basisfor establishing dumping margins.
Yet, the provision itself does not support such differential
inter pretation.”

54. The US statement assumes what must be proven: that Article 2.4.2 concerns only the first
stage of a comparison, and not al stages, even though the language of Article 2.4.2 is genera and not
limited. The United States seeks to portray it as peculiar that the first methodology should have
application in both stages of a comparison using the first methodology, but that is only because it has
posited that the rules apply only at the first stage. As noted above, Article 2.4.2 applies generadly.
The differences among the methodologies are differences in detail, not differences in generdity of
application. The fact that one methodology lacks the specific disciplines of another does not negate
the existence of those disciplinesin the latter.

55. The US interpretation of Article 2.4.2 would suggest that Article 2.4.2 does not apply at all in
acase in which thereis only a single stage involved in computation of the dumping margin. Not only
would such areading rot comport with the text, it would presume that no discipline isimposed upon
investigating authorities in respect of single-stage calculations. Thisis simply not credible, given the
clear obligations imposed in both Articles 2.4 and 2.4.2.
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56. Canada's interpretation leaves WTO Members free to apply the first method (weighted
average to weighted average) in one stage or multiple stages. In the case of atwo-stage process, the
wording of Article 2.4.2 has as a consequence that zeroing is not permitted. Contrary to what the
United States has argued, this is not a situation in which Canada argues that treaty terms take on a
different meaning at different stages of the calculation of the dumping margin. Rather, the Panel is
dedling with a general description of one methodology that is provided for in Article 2.4.2 to establish
the margin of dumping and the question of what the legal consequences are of that legal provision
when a WTO Member decides to apply that methodology through two stages (separate models and
subsequent aggregation). The Appellate Body has already pronounced, in EC — Bed Linen, that in
such atwo-stage process, a WTO Member is not permitted to apply zeroing. Canada urges the Panel
to follow the Appellate Body's interpretation.

107. Please comment on the US statement that the AD Agreement does not recognisea
concept of “negative” dumping.

57. Canada would agree that the Anti-Dumping Agreement does not refer to “negative” margins
of dumping. However, the US claim that this fact permits Commerce to ignore certain transactions
when aggregating intermediate comparisons into the overal margin is founded on a fundamentally
flawed premise: that the Anti-Dumping Agreement recognizes “margins of dumping” at al at the first
stage of adump
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What isthe benchmark against which Canada tests whether a comparison isfair
or unfair?

59. The lega basis for Canada's claim that zeroing violates Article 2.4, and the benchmark
against which the conduct of the investigating authority must be judged, is the ordinary meaning of
the terms of Article 2.4, as described above. A “fair comparison” requires equitable, unbiased
treatment of all transactions being compared. Zeroing does not produce a fair comparison because it
arbitrarily eliminates certain transactions from the calculation, resulting in a margin that does not
equaly reflect dl transactions. The US reading of Article 2.4 in paragraph 62 of its Second Oral
Statement as smply setting forth the factors requiring adjustments to ensure price comparability
would render inutile the term “fair comparison.” Given that Article 2.4 itself deals with subjects other
than price adjustments — such as which sales should be compared and at what level of trade — the US
reading of this provision is overly narrow on its face.
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specific products sold or produced during a period, Commerce does so in computing its costs of
production.

64. The rules for financial accounting are driven by the goal of portraying accurately the financia
position of the company. Because financial expenses such as interest expenses are recurring and not
dependent upon what is produced or sold in a period, financia accounting rules generally require that
they be treated as an expense in the period as incurred, in effect matched to the revenues of the same
period for purposes of determining the company’s profitability.

65. Significantly, financial accounting does not permit financial expenses to be reported as a cost
of sales, because financia accounting recognizes that financial expenses bear no direct relationship to
cost of sales.

111. In para. 71 of its Second Oral Statement, Canada alleges that DOC “allocated
twice the interest expense actually incurred by relying on an unreasonable and
unsupportable methodology”. Could Canada please elabor ate?

66. Canada s statement was based on the difference for Abitibi between the amount of interest
expense alocated to lumber employing Abitibi’s total asset-based methodology and the amount
alocated to lumber by Commerce employing its cost-of-goods-
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Therefore, only the asset-based methodology reflects the financial expenses “associated with” or
“pertaining to” each product line.

70. Next, operations begin. Raw materias for production are purchased, workers are hired, and
energy and other expenses are incurred, as products are produced and sold. But the amount of funds
required for such ongoing operations are not proportionate to the total current expenses for any given
period of time. As lumber and newsprint are sold, customers pay for it. Thus, the funds needed for
each of the two product lines depend on the expenses “outstanding” at any given point in time. As
illustrated and explained in the flowchart provided in response to Question 115 below, these amounts
consist of the actual expenses incurred for the raw materia inventory that must be maintained, the
actual expensesincurred for the work-in-process and finished good inventory that must be maintained
to fill orders, and the value of the accounts receivables outstanding for sales of each product. These
asset vaues aone reflect the cash needed to operate the two product lines on an ongoing basis.
Again, the amount of money needed to establish and operate the two business segments— and thus the
financing expenses incurred — is proportionate to asset vaues. In no way are financing expenses
incurred in proportion to cost of sales. Again, only the asset-based methodology reflects the financia
expenses “associated with” or “pertaining to” each product line.

71 Canada s argument here is based on how companies actually utilize money. The US COGS
methodology is not based on financia or cost accounting, and is not based on how companies utilize
money. Indeed, the United States has not articulated any principled basis at all for allocating interest
expenses in proportion to cost of goods sold.

72. In short, in light of Abitibi’s factua circumstances — the fact that it produces multiple, varied
product lines, which lines have dramatically different asset requirements, and that its total asset needs
far outstrip its annua cost of sdes — the asset-based methodology is the only methodology that
reasonably reflects how Abitibi actually utilizes its capital and money. Only the asset methodol ogy
fully considers:

the complete range of activities for which companies expend funds,
the amount of funds required for such activities, and
the amount of time such funds are required.

73. Because the amount of a company’s interest expense is a function of al three of these
elements, any methodology that fails to consider all such elements may not, depending on the
particular circumstances, properly reflect the amount of interest expense “associated with” or
“pertaining to” the production and sale of subject merchandise as required by Articles 2.2.1.1 and
2.2.2. of the Anti-Dumping Agreement.

74. In light of the factual evidence submitted by Abitibi to Commerce, the Panel is not presented
with a choice between two “reasonable’ allocation methodologies® The COGS methodology, as
applied to Abitibi, was unreasonable because it failed to meet the requirements of Articles 2.2.1.1 and
2.2.2, in multiple, independent respects that Canada has discussed in its prior submissions®*® We
highlight two examples here.
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75. First, the plain language of both Articles 2.2.1.1 and 2.2.2 requires use of an alocation
methodology that considers expenses associated not only with the production but also with the sale of
the product under investigation. Commerce's COGS methodology, however, considers only
production expenses (and even then, only current expenses without regard to the value of assets
required for such production). Yet, because Abitibi is not paid immediately upon making a sae,
Abitibi necessarily finances sales to its customers by the extension of credit until the customer pays.

76. The record evidence showed that this was an important consideration in regard to Abitibi’s
financing needs. Abitibi demonstrated to Commerce that it offered far more generous credit terms to
its newsprint, pulp and paper customers than to its lumber customers, and that its lumber customers
paid much more quickly.®* The shorter time period for payment meant lumber sales generated less
financing needs. Commerce’'s COGS methodology utterly ignores the different financing expenses
associated with the sale of lumber as opposed to pulp, paper, and newsprint, in violation of the plain
language of Articles 2.2.1.1 and 2.2.2. The asset-based methodology, on the other hand, fully
captures the different financial expenses associated with the sale of different products, because the
value of accounts receivable for different products reflects differences in credit provided for different
products, and accounts receivable are an asset included in the asset-based alocation. Commerce's
methodology ignores the financing costs of accounts receivable entirely.

77. Second, and relatedly, is the distortion referenced in the question itself. The United States
conceded in its First Written Submission that 11
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considers only the less significant current expenses and ignores the more significant $11 billion in
assets.  Absent some explanation of why it was necessary or appropriate to ignore $11 billion in
assets, it cannot be reasonable both to acknowledge that assets are financed and then ignore asset
valuesin alocating financial expenses.

79. Moreover, the US argument that depreciation expense accounts for the differences in
financing requirements generated by the different asset needs of different products, is completely
incorrect. As Canada has demonstrated, when Abitibi purchases an asset it must pay for and finance
the full value of that asset, not just its depreciation expense®® This means that by valuing financing
requirements at the amount of a products depreciation expense, the COGS methodology fails
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83. Exhibit CDA-176 and paragraph 80 of Canada Second Oral Statement demonstrate the
falsity of that argument by showing (1) that “assets’ is not smply one activity or type of investment,
but rather comprehensively reflects al activities and expenditures in which a company engages, and
(2) asaniillustration, that every single type of expense included in COGSalso isincluded in the asset-
based methodology. Thus, applying the United States' own suggestion that limited allocation bases
for financia expenses should be reected in favour of broadly based allocations, the COGS
methodology fails.

84. Exhibit CDA-181 explains further how every single item of expense in COGS is captured
using an asset-based alocation.®® This is a flowchart showing how all current production expenses
flow through and thus are captured in asset values, at the same value as they are in COGS, for the
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as to why that should be the standard, nor is there even an argument that the COGS methodology uses
the widest range of costs possible.

93.

advantages and disadvantages based on its earlier submissions:

In light of the reference standards suggested above, Canada offers the following list of

ADVANTAGES

DISADVANTAGES

ASSET -
BASED

1 comprehensively considers all categories of
company-wide expenditures, including all expenses
included in COGS, and numerous expenditures not
included in COGS

2. considers financial expenses associated both
with the production and sale of the product under
consideration

3. fully values all assets

4, considers time period for which expenditure is
outstanding, consistent with how financing expenses
areincurred

5. consistent with basis on which financial
expenses are incurred

6. broadest allocation basis possible

7. accurately reflects the relative borrowing
needs for different product lines, and thus resultsin an
alocation to lumber of the financial expenses
associated with and pertaining to the production and
sale of lumber

for
that

1 can be wused only
companies such as Abitibi
segregate assets by businessline

COGS

1 very simple to apply, and can be applied in
every case because al financial statements state cost of
good sold

1 considers current production
expenses only

2. fails to consider financial
expenses associates with the sale of
the product under consideration

3. ignores entirely, for no
stated reason, non-depreciabl e assets,
like accounts receivable, land,
investments in other companies, and,
aso with no stated justification,
considers depreciable assets
fractionally, at their depreciation
expense rather than the full value that
must be financed

4, failsto take into account the
time period for which the expenditure
is outstanding, and thus overstates
financing requirements of current
production expenses for products sold
and paid for
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ADVANTAGES | DISADVANTAGES |

5. resultsin a cost mismatch, in
that an allocation based on products
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methodology for business segments as the one described in Tembec's Annual Report from 2000.*
Tembec has followed this same approach for more than ten years. Through the years, Tembec's
internal accounting methodology has been consistent and reliable in calculating G&A expenses
specific for each of its five business units.

101. Tembec provided detailed information to Commerce on the makeup of its Forest Products
Group G&A in its first questionnaire response.®® The financia statements of the Forest Products
Group did contain complete G&A information, which Tembec provided to Commerce, including its
fully alocated share of the head office G&A. Commerce officias, during verification, traced
Tembec's G&A caculation to Tembec’'s Annual Report for 2000 as well as Tembec's detailed
statement of costs through the company’s consolidation software (i.e., Hyperion).*

118.  Please comment on para. 70 of the US Second Oral Statement:

“unlike audited financial statements, internal, division-specific
records are not intended as objective measures of a company’s
performance. Instead, the function of division-specific recordsis
to “enable financial statement users to see the business through
the eyes of the management.””

102.  Itisnot obvious what distinction the United States is attempting to make in the above-quoted
paragraph. Canada assumes the distinction is between audited accounting records and separate non-
audited reports that management frequently creates for managerial as opposed to financial accounting
puUrposes.

103.  Thisdigtinction is not relevant to the G& A issue currently before the Panel. The statements
from which Tembec derived its Forest Products Group G&A data are not managerial reports. They
are part of Tembec’s financia accounting records. As noted on page 44 of Tembec's Annual Report,
the same accounting policies were used in preparing the Forest Products Group's statements as were
used in preparing the consolidated company-wide financial statements®® The Forest Products
Group's accounting records tie directly into the consolidated company-wide financia statements and
were reviewed by Tembec's auditors as part of the audit of the consolidated financial statements>
As such they are an objective measure of the Forest Products Group’s performance.

104. Commerce has relied upon these data in every other calculation methodology and Commerce
officials persondly verified their accuracy at Tembec. Thereis nothing in Article 2.2.1.1 or 2.2.2 that
expresses a requirement or preference for audited records or consolidated statements. Further,
nowhere in the Fina Determination does Commerce state that its decision to reject the Forest
Products Group data was based on the fact that the segmented statements were not audited or that

“8 Tembec Inc. 1994 Annual Report, at 20-22 and 3839 (Exhibit CDA-184); Tembec Section A
Questionnaire Response (22 June 2001), Exhibit A-15, at 44 - 45 (Exhibit CDA-94).

4% Tembec's Section D Questionnaire Response (23July 2001), at D28-29 (Exhibit CDA-183 —
Contains Business Confidential /68no i2e0i 38126
49
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segmented statements are, supposedly, only for manageria purposes. The attempt by the
United States to do so now is simply an ex post facto rationalization.

To both parties:

121. Wasthe “internal accounting methodology” referred to in Comment 33, p. 105,
of the Memorandum of 21 March 2002 an allocation methodology “ historically utilized
by theexporter”? Pleaserefer to therecord.

105. What Commerce referred to as Tembec's “internal accounting methodology” is the
accounting methodology that Tembec has used historically. Tembec has caculated its G& A expenses
consistent with that methodology for at least the past 10 years. Canada refers the Panel to Canada' s
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108.  The United States in its Second Oral Statement expressly stated that Commerce, as a matter
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revenue offsets® Canada provided Exhibit CDA-175 as an example of the accounting literature
discussing the proper treatment of this type of revenue offset within a corporation. The exhibit draws
no distinction between internal transfers and affiliated transfers.

113.  In the Second Substantive Mesting, the United States attempted to assert that this exhibit
supported its position that there is a cost of production for a by-product. It referred to the use of the
word “cost” in the exhibit in support of its position. A careful review of the exhibit, however,
demondtrates that it undermines, rather than supports the US position.

114.  This text discusses the miscellaneous income approach and the net realizable value method
for accounting for the value of waste, scrap and by-products. The first method is only appropriate as
an accounting “ short-cut” when the value of the by-products or scrap is uncertain or very small.®

115.  The second method was selected by Commerce in the underlying investigation. In this
method, the net realizable value of the by-product (wood chips) is offset against the cost of
production of the magor product (softwood lumber). The net redizable vaue method is used to
measure the value of: (1) by-products; and (2) waste or scrap that is processed subsequently into a
saleable product.

116.  The net redizable value method values by-products at their “selling price” or market value.
After the “split off” from the major product some forms of waste may be further processed into by-
products. In this situation, the net realizable value method values the by-product produced from the
waste at market value less the cost of any further processing that was required after the “split off”
from the major product.®®> Applied to the present situation, wood chips are by-products that do not
require further processing to become a saleable product. Accordingly, wood chips must be valued at
market value.

117. Canada reserves its right to comment on any explanation the United States provides
concerning its internal transfer methodology.

K. WEST FRASER
To Canada:

131. Based on information on the record at the time of the investigation, please
provide the total volume (in ODTs) of wood chips sold by West Fraser in British
Columbia. Please provide separately for the same market, the volume (in ODTSs) of
wood chips sold to affiliated and unaffiliated parties.

118.  Thetotal quantity of wood chips sold by West Fraser in British Columbia during the period of
investigation amounted to [[ ]].** Of thistotal quantity, [[ 11 (which accounted for
99.7 per cent of West Fraser’s total wood chip sales) were sold in affiliated transactions.®® In contrast,
only [[ 1] were sold in unaffiliated transactions (an amount that a large pulp mill would
consume in less than one day).®® As outlined in Canada's previous submissions, these unaffiliated

61 The US methodology would even distinguish between internal transfers and transfers between a
parent corporation and awholly owned subsidiary.118.
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transactions only amounted to less than 0.3 per cent of record evidence concerning B.C. market prices
during the period of investigation.

132. Canadahas stated in the Second Substantive M eeting that prices concerning the
long-term contract of the McBride mill fluctuate. Could you please confirm that?

119.  As a threshold matter, Canada would like to observe that the record evidence is limited
concerning the exact details of the McBride wood chip contract. Commerce's Cost Verification
Report shows that West Fraser officials discussed the wood chip issue with Commerce' s verification
team and made those officials aware that a long-term contract (entered into before West Fraser
purchased the mill) obligated McBride to sell wood chips a a lower contracted price when market
prices began to increase in May 2000. %’

120. Intheinterest of responding to the Panel’s question, however, Canada can confirm that prices
under the long-term contract of the McBride mill did in fact fluctuate. The McBride contract set
prices at the beginning of each caendar quarter based on market conditions in the previous quarter.
As wood chip prices had already been set for the second quarter of 2000, McBride was unable to
increase its prices when the market value of wood chips increased in May 2000%, as reflected in
Commerce's cost verification report. It is important to note that all wood chip sales from McBride
during the period of investigation occurred in the first two months (i.e., April and May 2000).

L. SLOCAN
To Canada:

134. Based on information on record, where in Slocan’s books is the revenue
generated by, and cost associated with, the sale of a futures contract accounted for?
Please explain it in detail.

121. Asexplained in Canada s response to the first questions, Slocan treated liquidated hedgi ng
contracts as US lumber sales and listed the Chicago Mercantile Exchange (CME) as the customer.
In Commerce's saes verification report the verifiers mispA
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Evidence that these futures revenues only relate to the US market;””

Slocan’s treatment of futures revenue in its books and records as lumber saes
revenue,’®

An explanation of the purpose and effect of futures hedging contracts for lumber
prepared by the CME;"®

Slocan’s hedge approval for the CME (demonstrating that Slocan was a hedger rather
than a speculator);*

Slocan’s standard futures hedging contract;®* and
Slocan’ s hedging account designation agreement with its broker.*

126. Most tellingly, as the United States conceded in the Second Substantive Meeting, Commerce
has concluded that these futures revenues constitute an offset to indirect selling expenses. This
concession is itself an admission that Commerce in fact concluded that Slocan had demonstrated an
effect on price comp