


WT/DS267/R/Add.2 
Page I-2 
 
 

Contents Page 

Annex I-17 Brazil's Answers to the Panel's Additional Questions Posed on 
 3 February (11 February 2004) 

I-660 

Annex I-18 Answers of the United States of America to the Panel's Additional 
 Questions Posed on 3 February (11 February 2003) 

I-664 

Annex I-19 Comments of the United States of America on the Comments of 
 Brazil to US Data Submitted on 18 and 19 December 2003 
 (11 February 2004) 

I-677 

Annex I-20 Brazil's Comments on US 11 February 2004 Answers to the Panel's 
 Additional Questions (18 February 2004) 

I-704 

Annex I-21 Comments of the United States of America to the 
 11 February 2004, Answers of Brazil to Panel Question 276 
 (18 February 2004) 

I-728 

Annex I-22 Brazil's Comments on US 11 February Comments on Brazil's 
 28 January "Comments and Requests Regarding Data Provided by 
 the United States on 18/19 December 2003 and the US Refusal to 
 Provide Non-Scrambled Data on 20 January"  (18 February 2004) 

I-734 

Annex I-23 Comments of the United States of America on the 
 February 18, 2004, Comments of Brazil (3 March 2004) 

I-796 

Annex I-24 Responses of the United States of America to the Panel's 
 February 3, 2004 Data Request, As Clarified on February 16, 2004 
 (3 March 2004) 

I-819 

Annex I-25 Answers of the United States of America to Question 264(b) Dated 
 February 3, 2004, from the Panel to the Parties Following the 
 Second Panel Meeting (3 March 2004)    

I-825 

Annex I-26 Brazil's Comments on US 3 March 2004 Data (10 March 2004) I-827 
Annex I-27 Brazil's Comment on US 3 March 2004 Answer to Question 264(b) 

 (10 March 2004) 
I-843 

Annex I-28 Comments of the United States of America on the 10 March 2004, 
 Comments of Brazil on the US Data Submitted on 3 March 2004 
 (15 March 2004)   

I-845 

 



WT/DS267/R/Add.2 
Page I-3 

 
 

ANNEX I-1 
 

ANSWERS OF BRAZIL TO QUESTIONS 
POSED BY THE PANEL FOLLOWING THE 

FIRST SUBSTANTIVE MEETING OF THE PANEL 
 

11 August 2003 
 
 

TABLE OF CONTENTS 
 
 
 

Page 
 

A. UPLAND COTTON.............................................................................................................................................. 8 
B. PRELIMINARY ISSUES ..................................................................................................................................... 8 
1. Product scope of Panel's terms of reference relating to Brazil's export credit  
 guarantee claims ............................................................................................................8 
2. Expired measures ........................................................................................................10 
3. Agricultural Assistance Act of 2003.............................................................................10 
C. MEASURES AT ISSUE..................................................................................................................................... 12 
D. ARTICLE 13(B): DOMESTIC SUPPORT MEASURES ............................................................................. 14 
1. "exempt from actions"................................................................................................14 
2. "such measures" and Annex 2 of the Agreement on Agriculture .................................14 
3. "do not grant support to a specific commodity"..........................................................21 
4. "in excess of that decided during the 1992 marketing year"........................................29 
E. EXPORT CREDIT GUARANTEE PROGRAMMES .................................................................................. 47 
F. STEP 2 PAYMENTS........................................................................................................................................... 68 
G. ETI ACT ................................................................................................................................................................ 75 





WT/DS267/R/Add.2 
Page I-5 

 
 

LIST OF EXHIBITS 

 

 

Agricultural Assistance Act of 2003, in P.L. 108-7 Exhibit Bra-135 

P.L. 106-113 Exhibit Bra-136 

P.L. 106-224 Exhibit Bra-137 

P.L. 107-25 Exhibit Bra-138 

68 Federal Register 20331, 20331-20332 Exhibit Bra-139 

Pindyck, Robert S. and Rubinfeld, Daniel L., Microeconomics, 5 Edition 
(2002), Prentice hall, New Jersey. Exhibit Bra-140 

7 U.S.C. 5622 Exhibit Bra-141 

Agricultural Outlook, USDA, May 2002 Exhibit Bra-142 

Agricultural Statistics 2003, USDA Exhibit Bra-143 

G/AG/R/31 Exhibit Bra-144 

US and State Farm Income Data, (United States and States 1997-2001), 
USDA Exhibit Bra-145 

Acreage, NASS, 28 June 2002 Exhibit Bra-146 

Estimate of Support Granted by Commodity via Counter-Cyclical 
Payments. Agricultural Prices Exhibit Bra-147 

Statement of Administrative Action Exhibit Bra-148 

Agricultural Outlook, USDA, August 2002 Exhibit Bra-149 

G/AG/N/USA/10 Exhibit Bra-150 

“US Export Credit Guarantee Programs: What Every Importer Should 
Know About the GSM-102 and GSM-103 Programs”, USDA, November 
1996. 

Exhibit Bra-151 

GAO, Statement of Allan I. Mendelowitz, Director, Trade, Energy and 
Finance Issues, National security and International Affairs Division, 
before the Task Force on Urgent Fiscal Issues of the Committee on 
Budget of the US House of Representatives, “Status Report on GAO’s 
Reviews of the Targeted Export Assistance Program, the Export 
Enhancement Program, and the GSM 102/103 Export Credit Guarantee 
Programs,” GAO/T-NSIAD-90-53, 28 June 1990. 

Exhibit Bra-152 



WT/DS267/R/Add.2 
Page I-6 
 
 
 

US Department of Agriculture Office of Inspector General Financial and 
IT Operations Audit Report of the Commodity Credit Corporation’s 
Financial Statements for Fiscal Year 2000, Audit Report N° 06401-14-
FM, June 2001 

Exhibit Bra-153



WT/DS267/R/Add.2 
Page I-7 

 
 
 

US Department of Agriculture, Foreign Agricultural Service, “Revised 
FY 2000 and FY 2001 Annual Performance Plan”. Exhibit Bra-165 

US Department of Agriculture Foreign Agricultural Service, News 
Releases regarding extension of GSM 102 and GSM 103 guarantees to 
Dominican Republic, Morocco, Ghana, South Korea, Vietnam and 
Algeria 

Exhibit Bra-166 

12 Steps to Participating in the USDA Supplier Credit Guarantee 
Program, Step 5. Exhibit Bra-167 

US Department of Agriculture Foreign Agricultural Service, News 
Releases regarding extension of SCGP guarantees to Tunisia, 
Azerbaijan, Vietnam, South Korea, Japan and Nigeria  

Exhibit Bra-168 

 







WT/DS267/R/Add.2 
Page I-10 
 
 
2. Expired measures 
 
14. Please submit evidence regarding the programmes under the 1996 FAIR Act, in 
particular, production flexibility contract payments and market loss assistance payments, to the 
extent that they would be  relevant to the Panel's determination under Article 13 of the 
Agreement on Agriculture in your answers to questions and rebuttal submission.  USA 
 
15. Do the parties agree that it is beyond a Panel's power to recommend a remedy for an 
expired measure?  Could  the Panel could be required to examine "expired measures" in order 
to conduct its assessment of the matter before it?  How, if at all, is Article 7.8 of the SCM 
Agreement relevant to these matters?  BRA, USA  
 
Brazil's answer: 
 
6. The Panel must examine any continuing effects of subsidies provided by expired measures, 
and it can recommend a remedy for any such continuing effects.  Brazil has set forth its arguments in 
that respect in paragraphs 4-7 of its Closing Statement at the First Substantive Meeting of the Panel 
with the Parties, as well as in paragraphs 141-144 of its Oral Statement at the same meeting.  
Subsidies provided under expired subsidy measures can be the source of present adverse effects.  
Preventing a panel from examining expired measures in its assessment of the matter before it would 
render the adverse effects provisions of the SCM Agreement a nullity, as a Member would be freed 
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existing (but unfunded) Cottonseed Payment Program, which formed part of the request for 
consultations and which has been consulted upon.  The MY 2002 cottonseed payments are therefore 
within the terms of reference of this Panel and Brazil is entitled to challenge the adverse effects 
caused by these payments. 
 
12. Finally, the Agricultural Assistance Act of 2003 appropriated $50 million in cottonseed 
payments expressly for the MY 2002 crop.  Payments will be made after the United States has 
received all applications and has calculated the payment rate.12  Since, payments are made after the 
2002 crop has been harvested, payments can be considered to be made retrospectively.  Yet, 
irrespectively of when the payments are made and irrespective of the Panel’s decision whether they 
form part of the Panel’s terms of reference, they are made in respect of MY 200213 and, therefore, 
these payments should be included in the calculation of the MY 2002 support to upland cotton for 
purposes of the test under Article 13(b)(ii) of the Agreement on Agriculture. 
 
18. If the Panel is correct in understanding that cottonseed payments are divided between 
processors and producers, how is this reflected in Brazil's calculations?  BRA 
 
Brazil’s answer: 
 
13. Brazil has inc luded the full amount of cottonseed payments in its peace clause calculations for 
MY 1999, 2000 and 2002 because cottonseed payments constitute support to upland cotton.  This 
approach is consistent with the United States’ notifications of these payments as product-specific 
support to upland cotton in its notification of domestic support for MY 1999. 14     
 
14. Brazil furthermore notes that the full amount of cottonseed payments is available to stimulate 
production and distort trade.  Including the full amount of cottonseed payments is also consistent with 
basic principles of microeconomics that the incidence of a tax or subsidy does not depend on where in 
the processing chain the tax or subsidy is applied.  The production or consumption effects of a tax or 
subsidy depends on supply and demand elasticities and market conditions, but these market impacts 
do not depend on whether government checks are written in the name of farmers or initial 
processors.15  
 
C. MEASURES AT ISSUE 
 
19. The Panel notes that Brazil's panel request refers, inter alia, to alleged "subsidies" and 
"domestic support" "provided" in various contexts.  Please specify the measures, in particular, 
the legislative and regulatory provisions, by number and letter, in respect of which Brazil seeks 
relief and indicate where each is referred to in the panel request.   BRA 
 
Brazil’s answer: 
 
15. Brazil’s Request for Establishment of a Panel (“Panel Request”) challenges two types of 
domestic support “measures” provided to upland cotton and various different types of export subsidy 
measures.  The first type of domestic support “measure” is the payment of subsidies for the 
production and use of upland cotton.  These payments were and continue to be made between MY 
1999 to the present (and will be made through MY 2007) through the various statutory and regulatory 
instruments listed on pages 2-3 of Brazil’s Panel Request.   Brazil referred to these payments at 
pages 2-
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Code (IRC) by inserting into it a new Section 114, as well as a new Subpart E, which is in turn 
composed of new IRC Sections 941, 942 and 943.19  
 
19. With respect to Brazil’s export credit guarantee claims, the measures challenged by Brazil are 
the GSM 102, GSM 103 and SCGP programs as established and maintained by 7 U.S.C. 562220 and 7 
CFR 1493. 21  Brazil challenges 7 U.S.C. 5622(a)(1) and (b),22 which provide for the extension of 
export credit guarantees on terms better than those available on the marketplace.  Furthermore, Brazil 
challenges the maintenance of the GSM 102, GSM 103 and SCGP programs at premium rates that are 
inadequate to cover the long-term operating costs and losses of the programs.  Additionally, Brazil 
challenges the failure of 7 U.S.C. 5622 and 7 CFR 1493 to prevent circumvention (or the threat of 
circumvention) of the US export subsidy commitments under the Agreement on Agriculture.  Brazil 
also challenges as a “measure” GSM 102, GSM 103 and SCGP export credit guarantees facilitating 
the production and export of US upland cotton as actionable subsidies and thereby causing adverse 
effects to the interests of Brazil. 
 
D. ARTICLE 13(B): DOMESTIC SUPPORT MEASURES 19.7Tj105.75 0  116tments u1ntees 0  "exempt fromductions"    .2914  0.25 0  TD -0.3615  Tc 0  Tw (azil5675 0  TD 0  Tc -0.1875 Tw ( ) Tj3 0  TD ( gTCD2i1e83.082 SUPPORT M22) Tj417 ( ) Tj0 -12.75  TD -0.4375  Tc 0  Tw (19.) Tj13.5 0  thend thereb3 ) Tj-3In t aaermph 8  Tcit 114ng al brief2 adTjd 5 Junava2ate-0.0.10834ngd St2, GSarguedSM 103.108s, the measures challen05re.  Brreb4 

 rd0.10834ngd St2, GSanyURES
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Brazil’s answer:   
 
20. The meaning of the term “defined” in relation to “base period” is the period of time used to 
define the parameters (“indicate the extent”23) of the base period.  The 
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Brazil’s Answer:   
 
47. Yes.  A failure of a Member’s measures to meet in any given year the conditions of the peace 
clause lifts the entitlement to peace clause protection for the whole implementation period for all 
measures found to fail meeting the conditions of the peace clause.  This conclusion applies to 
domestic support measures as well as export subsidies. 
 
48. At the outset, Brazil would like to recall that the peace clause provides Members only limited 
protection from actionable  and prohibited subsidy claims under the SCM Agreement and GATT 
Article XVI.  Domestic support measures are only exempt from action under Articles 5 and 6 of the 
SCM Agreement and under GATT Article XVI:1, if the domestic support measures do not violate the 
Total AMS reduction commitments of a Member and if they do not grant support to a specific 
commodity in excess of that decided during the 1992 marketing year.  Export subsidies are only 
exempt from actions under Articles 3, 5 and 6 of the SCM Agreement and GATT Article XVI, if they 
conform fully to the provisions of Part V of the Agreement on Agriculture. 
 
49. The peace clause does not impose any positive obligations and can, thus, not be violated.  It 
constitutes a right and defence of a Member that this Member may or may invoke.  The US – FSC and 
US – FSC (21.5) dispute are examples of disputes, in which a Member has chosen not to invoke the 
peace clause defence.  Brazil has demonstrated before, that the peace clause is in the nature of an 
affirmative defence.61  Accordingly, a complaining party does not bear the burden of proof that the 
measures at issue do not meet the conditions of the peace clause. 
 
50. Nothing in the text of Article 13 suggests that a Member, which foregoes its peace clause 
exemption for particular measures in one year during the implementations period, shall be entitled to 
claim peace clause exemption for those measures for other – earlier or later – years.  Article 13 offers 
peace clause exemption for measures that “fully conform” to Article 6 and that do not “grant support” 
“in excess of” that decided during the 1992 marketing year, as well as for measures that “fully 
conform” to Part V of the Agreement on Agriculture.  If measures fail to meet one of the relevant 
conditions in any year – be it the current year or an earlier year during the implementation period – 
those measures can no longer be considered to “fully conform” or to not “grant support” “in excess 
of”.  Consequently, those measures are not exempt from action. 
 
51. Finally, Brazil notes that the Panel need not decide this issue due to the circumstances of the 
present case.  Brazil has demonstrated that the United States’ domestic support measures at issue in 
this dispute do not meet the conditions of the peace clause in any marketing year from MY 1999 to 
the present and that the US export subsidies also do not conform fully to Part V of the Agreement on 
Agriculture.  Thus, none of the subsidies at issue in this dispute is entitled to exemption from actions 
pursuant to the peace clause. 
 
36. Does a failure by a Member to comply with Article 13(b) in respect of a specific 
commodity impact its entitlement to benefit in respect of other agricultural products from the 
exemption from action provided by Article 13(b)? BRA, USA 
 
Brazil’s Answer:
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37. In the United States' view, why did the drafters not use the exact term "product-
specific" in Article  13(b)(ii)? USA 
 
38. Given the fact that subsidies available for more than one product could have various 
effects on production, how does the United States demarcate between product-specific support 
and non-product specific support ? USA 
 
39. If "such measures" in Article 13(b)(ii) refers to all those in the chapeau of Article  13(b), 
why are they not all included in the potential comparisons with 1992?  In what circumstances 
can measures which grant non-product specific support lose exemption from action under 
Articles 5 and 6 of the SCM Agreement and Article XVI of GATT 1994? USA 
 
40. In relation to which other provisions in the Agreement on Agriculture is it relevant to 
disaggregate non-product specific support in terms of specific commodities?  BRA 
 
Brazil’s Answer:   
 
53. The Panel’s question uses the phrase “non-product specific support”, which is not defined 
explicitly in the Agreement on Agriculture.  Therefore, before responding to this question, Brazil will 
set forth its understanding of what this term means and which measures at issue in this dispute fall 
within that definition.   
 
54. “Aggregate Measurement of Support” and “AMS” are defined in Article 1(a) as the “annual 
level of support, expressed in monetary terms” (a) “in favour of the producers of the basic agricultural 
product” or (b) “non-product-specific support provided in favour of agricultural producers in general . 
. .” (emphasis added).  Brazil notes that the ordinary meaning of the word “general” is “including, 
involving, or affecting all or nearly all the parts of a (specified or implied) whole.”62  The “whole” in 
the case of Article 1(a) of the Agriculture Agreement refers to agricultural producers of all or nearly 
all basic agricultural products covered by the Agreement on Agriculture.  Because the universe of 
domestic support measures includes either “product-specific” or “non-product-specific” domestic 
support measures, it follows that any domestic support that is not provided “in favour of agricultural 
producers in general” is deemed to be “in favour of the producers of the basic agricultural product”.  
Accordingly, the test for determining whether a domestic support measure is “non-product specific” 
for the purpose of calculating AMS is whether, as a factual matter, the measure provides support to 
“agricultural producers in general”.     
 
55. The United States has argued that Article 1(a) is useful context for interpreting the meaning of 
“support to a specific commodity”.63  However, the United States latches on to only the first part of 
Article 1(a), and ignores the “in general” qualification in the second part, which provides the essential 
meaning as to the scope of what is and is not “product-specific”.  Brazil notes that none of the 
measures it used to calculate the levels of support for purposes of Article 13(b)(ii) for MY 1992 or 
MY 1999-2002 could properly be deemed to be “non-product-specific” support as defined in 
Article  1(a) of the Agreement on Agriculture.  And, as Brazil has previously argued, all of these 
measures are “support to” upland cotton within the meaning of Article 13(b)(ii).   
 
56. With that introduction, the answer to the Panel’s question is that Brazil is not aware of any 
provision of the Agreement on Agriculture requiring the dis-aggregation of support that is “provided 
in favour of agricultural producers in general”, as discussed above.  However, Brazil notes that 
Article  13(b)(ii) is a sui generis provision of the Agreement on Agriculture that does not use the 
phrases “AMS”,  “non-product specific” or “product-specific” support.  Contrary to all of the other 
                                                 
 62 The New Shorter Oxford English Dictionary, 1993 edition, p. 1073.   
 63 First Submission of the United States, para. 78; See also Closing Statement of the United States, 
para. 18 (ignoring “in general” language).  
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1993-1995.  USDA reported in 2001 that the 1997 census showed there were 31,500 
upland cotton farms.  Assuming no increase in the number of US upland cotton farms 
since 1997, this represents 1.46 percent of all farms in the United States.69 

 
• Upland cotton cash receipts as a percentage of total cash receipts from all agricultural 

commodities was 2.5 percent in MY 1999, 2.35 percent in MY 2000, and 3.05 percent in 
MY 2001.70  

 
• The 10 “programme” crops in the CCP (and direct payment) programme represented only 

23.49 per cent of total farm cash receipts from all agricultural commodities on average 
between MY 1997-2001. 71    

 
• The base acreage of the 10 “programme” crops in the CCP (and direct payment) 

programme represented only 30 percent of total US farm acreage in MY 2001. 72  
 

• In MY 2002, CCP payments to holders of upland cotton base acreage represented 
approximately 80 percent – or $1.143 billion – of total CCP payments ($1.420 billion) for 
the ten eligible programme crops.73  

 
• In MY 2002, no CCP payments were made to holders of 8 of the 10 eligible crops.  In 

particular, holders of base acreage for barley, corn, grain sorghum, oats, soybeans, other 
oilseeds, and wheat received no CCP payments.74    

 
• CCP base acreage receiving CCP payments in MY 2002 (upland cotton and rice base 

acreage) represented only 2.2 percent of total US farmland.75   
 

• 90 percent of US acreage eligible to receive upland cotton CCP payments for upland 
cotton is located in only 10 out of 50 US states, with the top 5 US States accounting for 
66 percent of US upland cotton production.76   Thus, upland cotton CCP payments are 
focused on farms in a limited number of US States (i.e., the “cotton belt”). 

   

                                                 
 69 Exhibit Bra-143 (Agricultural Statistics 2003, USDA, Table 9-9).  There were 2.155 million farms in 
the United States in 2001.  USDA reported that in 1997, there were 31,500 farms that grew cotton.  Exhibit Bra-
46 (“Cotton: Background and Issues for Farm Legislation,” USDA, July 2001, p. 2).   
 70 Exhibit Bra-142 (Agricultural Outlook, USDA, May 2002, p. 59). The calculations cited above were 
derived from comparing upland cotton cash receipts compared to total commodity cash receipts net of 
government payments.  
 71 Exhibit Bra-145 (US and State Farm Income Data (United States and States 1997-2001), USDA, 
Table 5).   
 72 Brazil does not have access to actual CCP base acreage figures.  Therefore, Brazil has used MY 2001 
figures as a proxy and relies on MY 2001 PFC base acreage for the 7 crops covered by PFC payments (Exhibit 
Bra-142 (Agricultural Outlook, USDA, May 2002, p. 50) and has added MY 2001 soybean, peanut and other 
oilseed acreage (Exhibit Bra -146 (Acreage, NASS, 28 June 2002, p. 14, 15 and 17) (286.8 million acres).  Total 
US farmland in 2001 was 959,163,331 million acres (Exhibit Bra -143 (Agricultural Statistics 2003, USDA, 
Table 9.6). 
 73 Exhibit Bra -147 (“Estimate of Support Granted by Commodity via Counter-Cyclical Payments”). 
 74 Exhibit Bra -147 (“Estimate of Support Granted by Commodity via Counter-Cyclical Payments”). 
 75 Upland cotton and rice PFC base acreage represented 16.2 and 4.1 million acres (Exhibit Bra-142 
(Agricultural Outlook, USDA, May 2002, p. 50)).  Brazil does not have any information on the effects of the 
base acreage update and, therefore, uses the PFC base acreage as a proxy for CCP base acreage.  Total US 
farmland in 2001 was 959,163,331 million acres (Exhibit Bra-143 (Agricultural Statistics 2003, USDA, 
Table 9.6). 
 76 Exhibit Bra -107 (“US and State Farm Income Data, Farm Cash Receipts,” ERS, USDA, June 2003).  
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SCM Agreement.  Given the textual similarities between “subsidized product” and “support to a 
specific commodity”, assessment of whether “support to a specific product” exists could be examined 
with at least some reference to the specificity criteria of Article 2 of the SCM Agreement.  Article 2 of 
the SCM Agreement provides, in relevant part:  
 
 2.1 In order to determine whether a subsidy, as defined in paragraph 1 of Article 1, is 

specific to an enterprise or industry or group of enterprises or industries (referred to 
in this Agreement as “certain enterprises”) within the jurisdiction of the granting 
authority, the following principles shall apply: 

 
  (a) Where the granting authority, or the legislation pursuant to which the granting 

authority operates, explicitly limits access to a subsidy to certain enterprises, such 
subsidy shall be specific.. . .   

 
  (c) If, notwithstanding any appearances of non-specificity resulting from the 

application of the principles laid down in subparagraphs (a) and (b), there are 
reasons to believe that the subsidy may in fact be specific, other factors may be 
considered.  Such factors are:  use of the subsidy programme by a limited number 
of certain enterprises, predominant use by certain enterprises, the granting of 
disproportionally large amounts of subsidy to certain enterprises . . . 

 
 2.2 A subsidy which is limited to certain enterprises within a designated geographical 

region within the jurisdiction of the granting authority shall be specific.  
 
67. The US Statement of Administrative Action (“SAA”) describes in some detail how the 
United States intends to administer the specificity provisions, suggesting that the US Department of 
Commerce applies a low threshold for finding both “de jure” and “de facto” specificity: 
 

The Administration intends to apply the specificity test in light of its original purpose, 
which is to function as an initial screening mechanism to winnow out only those 
foreign subsidies which truly are broadly available and widely used throughout an 
economy.81   

Brazil agrees with this statement that the “original purpose” of the specificity criterion is to make 
subsidies non-specific only y rnacripcificity Arna.e-0.07a467  Tw (subsidy shall be specific.0.00. ) Tj310.5 0  TD 0  Tc 0.1875  Tw ( ) Tj-382.5 -8ical 

regioIy2iB 69385.5 -12.or Tcar177eanises, p-218.lur (Bhatm 1.722.4558  Tw (of certace app1.2et  TD  Tj-25ialtanu223oction (“SAA”) d09011.25  T0279385.5 ASCM Ag oc Tc2.1, uner sc ons.1344 4  Tw (autcacrithin the j Tjhe ratiTD -0 Arna.47038  Tc 0  Tw061 Tw ( ) 91uch facto ma2844 1.72gonlps, pionalloction 838 w (eening m08ng thata) 1-385.5 8  u ( o m.ce ap -12.hatm 1.728  u ( yce ap �de58 ifip1.1.72a   TDicu0 --0.1m.or5 0in)hs, p001duc -0.054 our;44 the specificity test i291Tw ( ) 966-385.5 ( )dly aorinu thrmerce a.5 -8ic0on o Tj0 -12.75  TD -0.2569  Tc 0  ) Tj-382(economy.) Tj42.75 5.25  TD /F0 st i29ecificit9 TD 0  Tp -1utain entexts, p-218ialtanu2suping sp-218noj0 -1344 0.14a2238  Tc 0.1bTc 1.555108“SAA”) d093gioIy2iB031in entein the j uner p-218SCM A4.75m5 -8ic46038  Tc 0  Tw 20phs (a�in ente-0.tiTmu (1bTc22.5 0  TDaD -0.209882  Tc trat  u ( o m-1344 hat the subs-c46038 ose” of the 17ecificit2301385.5 8 volv 0 098diffr f-0.1 )dlon iorinu thrmeises001cesertityty Arna2ng a467  Tw (subsidy shall be spec2ng .0.00. ) Tj310.5 0  TD 0  Tc 0.1875  Tw ( ) Tj-389.5 -8ical ) Tj-251.25 -12  TD -0.2448  Tc 0.4323  Tw (r42) Tj3.72799385.5 -12.objectc 0.3razil as with this statemenrequirTf-0.098Ag oc Tc2.1(aThe with tSCM A4.75m-0.ction (“SAA”) d07ng that t263TD 0  T �pcis3 0 -0.TD /Fa5 0  T s5 -8ic.00ends to admin7g that th23 ) Tj-cope 0.14his statemeityOne kj2razil as0.14th this statemenrequirTf-0.0s223oction c.00endose” of the 3ted to  th65TD 0  Tavoidp-218iouw (o.1654 ilemen withl ashose ) Tj-29  Tw0.1654  Tc098acripcific,-17 Tc 4  Tc saf Atiminal purpose4 of the 361 that th236n ente-smeises1344  Tl ashose ) Tj1344 bene58tt of Agonlps trat  u ( o m-.14Tw ( Arna. the ) Tj-3w (r4441.25 -12 19385.5 of cert m on134D - Tcrs20.25ction  the )ose” of the 61ter the 1987) Tj-covr fdityAsp-218 detai   Tc 0.noj 0 098th tSAA:448  Tc18he ) Tj-36 -12.75  TD -0.1037  Tc-c18he )ficity:Thwa0.1875   0  TD o.165isesdutitement itu
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availability and use of a subsidy, the benefit of the subsidy is spread throughout an 
economy.  Conversely, the specificity test was not intended to function as a loophole 
through which narrowly focused subsidies provided to or used by discrete segments 
of an economy could escape the purview of the CVD law.83 

70. Therefore, the ordinary meaning, context and object and purpose of Article 2.1(a) of the SCM 
Agreement confirm that subsidies that are available to discrete segments of an economy or to only 
particular industries are specific.  Under these standards, each of the subsidies challenged by Brazil in 
this dispute (and listed as support for the purposes of the peace clause analysis) are provided to 
“discrete segments” of the US economy.  Indeed, they are provided to discrete segments of the sub-
section of the US economy known as “agriculture”.  Thus, if the Panel were to apply the specificity 
standard set out in Article 2 of the SCM Agreement to Article 13(b)(ii) of the Agreement on 
Agriculture, the identified domestic support subsidies would be considered “specific”.   
 
71. Brazil notes that further support for the use of specificity concepts from the SCM Agreement 
in interpreting Article 13(b)(ii) of the Agriculture Agreement is found in the definition of “AMS” in 
Article 1(a) of the Agriculture Agreement.  The definition of “non-product specific” support (“support 
provided in favour of agricultural producers in general”) illustrates that the concept of specificity in 
the context of the SCM Agreement and of AMS in the Agreement on Agriculture are similar.  Both 
would require a finding of specificity unless support is provided to an economy generally, in the case 
of the SCM Agreement, or to “producers” of agricultural commodities “in general,” in the case of 
AMS under the Agriculture Agreement.   
 
72. In contrast, the United States seeks to apply an extremely restricted concept of specificity to 
the peace clause that begins and ends with the question whether production of a specific commodity is 
required to receive the payment.  This is one of the “policy-specific” criteria of a “green box” test in 
Annex 2, paragraph 6, but not the test of “support to a specific commodity” required by 
Article  13(b)(ii).  Further, as demonstrated above, this narrow US interpretation finds no support in 
the provisions of the SCM Agreement and the Agreement on Agriculture that speak to specificity.     
 
4. "in excess of that decided during the 1992 marketing year" 
 
47. Where does Article 13(b)(ii) require a year-on-year comparison?  BRA, USA 
 
Brazil’s Answer:   
 
73. The text of Article 13(b)(ii) sets up a comparison between the “support” “grant[ed]“ during 
the implementation period with support “decided” during the 1992 marketing year.  Brazil cannot 
conceive of a methodology in which all support granted during the entire implementation period could 
be compared with the support decided during marketing year 1992.  In order to generate an “apples to 
apples” (“support to support”) comparison, it is necessary to compare the support granted in any 
marketing year during the implementation period with the support decided during marketing year 
1992.  No other reading of Article 13(b)(ii) would permit the required comparison.  
 
74. Additionally, Brazil notes that the second condition for domestic support measures to be 
exempted from actions under the SCM Agreement is that a Member’s domestic support measures 
conform fully to Article 6, and, thus, grant support within the limits of that Member’s Total AMS 
reduction commitments.  These Total AMS reduction commitments are made on a yearly basis.  The 
nature of the reduction commitment and the manner, in which compliance with Article 6 is 
determined, demonstrates that Article 13(b)(ii) – read in accordance with its chapeau and the 
reference to Article 6 therein – requires a year-by-year comparison.  The context of the chapeau 
provides support for Brazil’s argument made above that the relevant comparison for Article 13(b)(ii) 
                                                 
 83 Exhibit Bra -148 (Statement of Administrative Action, p. 930).  
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involves a comparison of support granted in any of the marketing years during the implementation 
period with support decided in MY 1992. 
 
75. Similarly, Article 13(c) provides further context to support the conclusion that 
Article  13(b)(ii) requires a year-by-year comparison.  Brazil notes in its answer to Question 7, that 
export subsidy reduction commitments under the Agreement on Agriculture are made on a 
commodity-specific basis.  Brazil has also pointed out in its answer to Question 79 that a violation of 
Part V of the Agreement on Agriculture, and the resulting loss of peace clause exemption, must also 
be assessed on a yearly basis.   
 
48. Does Article 13(b)(ii) require a comparison of support granted with support decided?   
How could such a comparison be made?  BRA, USA  
 
Brazil’s Answer:   
 
76. The answer to the first question is yes, the text of Article 13(b)(ii) requires a comparison 
between the “support granted” for marketing years between 1995-2003 with the “support decided” in 
marketing year 1992.  Brazil has explained in detail in its First Oral Statement the basis for this legal 
conclusion.84   
 
77. The second question asks how the comparison must be made.  Brazil is of the view that a 
harmonious interpretation of “support decided” with “support granted” requires an examination of the 
expenditures incurred for all of the support related to the 1992 marketing year and each of the 
marketing years during the implementation period ending 1 January 2004.  This expenditure approach 
permits an objective, easily verifiable approach to compare the support for each of the two time -

-
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Brazil’s Answer:   
 
79. Brazil set forth its interpretation of the terms “grant” and “decided” in its First Oral 
Statement.86  Brazil concluded that the text, context, and object and purpose of Article 13(b)(ii) meant 
that the MY 1992 “decision” must be related to “support granted” in order to make possible the 
comparison between MY 1992 and marketing years during the implementation period.  Yet, Brazil 
does not believe that the “decision” in marketing year 1992 means that all of the support had to be 
“granted” (i.e., paid) during the 12-month period of that single marketing year.  Rather, the decision 
had to authorize payment in respect of a specific marketing year, including MY 1992. 87  However, a 
Member could have decided during the 1992 marketing year to budget a certain amount of support to 
specific commodities for the next several marketing years, including MY 1995 et seq.  In that case, 
the relevant peace clause comparison would involve comparing the support granted to a specific 
commodity in any marketing year during the implementation period to what was decided during the 
1992 marketing year to be provided for that later marketing year. 
 
80. Brazil has cited the negotiating history of Article 13(b)(ii), which indicates that the EC 
insisted on the use of the word “decided” to obtain a safe harbour for the total quantity of its domestic 
support subsidies that it had already budgeted in marketing year 1992 for marketing year 1995 and 
thereafter.88  Brazil will comment further, as required, on the intentions of the “drafters” following 
receipt of the answers of the European Communities and the United States.    
 
50. Please provide any written drafting history which could shed light on why the proviso 
was added to what is now Article 13(b)(ii) and, in particular, why both words "grant" and 
"decided" were used.  USA 
 
51. Could the United Stat
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shortcomings of other approaches, on which Brazil will comment below.  In particular only an 
expenditure incurred approach allows for an effective comparison in the following situation:  Assume, 
a Member introduces a payment that is made at a fixed rate per pound and is paid for each pound of 
actual upland cotton production.  In this situation, it would be difficult to compare this domestic 
support measure, which is completely unrelated to market prices to a domestic support measure 
decided by a Member in MY 1992 and which sets a target price and provides price support. 
 
83. With this qualification in mind, Brazil’s understanding of this question is that the assumed 
single “decision” was the establishment of a target price of 72.9 cents per pound for eligible US 
upland cotton production during MY 1992.  The assumed single “decision” on a target price of 72.9 
cents per pound comprised of many other sub-decisions on the mandatory acreage reduction 
programme, on the operation of the 50/92-programme option, and on optional flex acres, among 
others.89  Professor Sumner has analyzed in detail the process through which such a target price of 
support could be compared to the support provided in MY 1999-2002. 90  For MY 1992, he found that 
the estimated per unit support rates for all programs was 60.41 cents per pound.  For MY 2001, he 
found the per unit support rates for all programmes was 66.51 cents per pound.  Brazil refers to 
Professor Sumner’s detailed description of the methodology he used to make these calculations.91 
 
84. The irrationality of the simplistic “72.9 is greater than 51.92” approach by the United States is 
revealed by comparing it with the results of Professor Sumner taking into account in the calculation of 
the “rate of support” eligibility criteria and the costs imposed by participation in the US upland cotton 
support programs.   It is also demonstrated by comparing the expenditures in MY 1992 ($1.9 billion) 
with the expenditures in MY 2001 ($4 billion). 
 
54. Please identify all United States legal and regulatory and administrative instruments 
decided during the marketing year 1992, with the respective dates of decision, that decided 
support for upland cotton. BRA, USA 
 
Brazil’s Answer: 
 
85. Brazil will comment further upon receipt of the answer provided by the United States to this 
question.  The United States obviously has access to records related to all the decisions taken by the 
United States concerning its support programs for MY 1992.  However, Brazil notes that given its 
understanding of the operation of the US support programmes, the United States took a number of 
decisions with respect to the upland cotton support programmes for MY 1992. 
 
86. Many of the US support programmes for MY 1992 were decided by Title V of the Food, 
Agriculture, Conservation and Trade (FACT) Act of 1990 (P.L. 101-624), which established US farm 
policy for the 5 crop years 1991/92-1995/96, and by the Omnibus Budget Reconciliation Act (OBRA) 
of 1990 (P.L. 101-508), which established several programme provisions in order to reduce 
programme costs.  Brazil considers that among the decisions taken by the United States in relation to 
MY 1992 upland cotton support programmes were the following: 
 

• Continuation of the upland cotton target price under the deficiency payment programme 
at the 1990 level of 72.9 cents per pound set by the 1990 FACT Act.  The OBRA limited 
the maximum payment acreage at 85 percent of the crop acreage minus the acreage 
reduction programme requirement, which was set annually.  Therefore, the United States 
had to take a decision with respect to the MY 1992 percentage of deficiency programme 

                                                 
 89 For a more thorough discussion of the decisions Brazil understands the United States has taken with 
respect to MY 1992, see Brazil’s answer to Question 54. 
 90 See Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the Panel). 
 91 Annex 2 to Exhibit Bra-105 (Statement of Professor Daniel Sumner at the First Meeting of the 
Panel). 
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base acreage that would be required to be set aside under the acreage reduction 
programme. 

•  
• In connection with the former, the United States also took a decision allowing producers 

to plant up to 25 percent of upland cotton acreage base, the so-called “flex acreage,” to 
any commodity except fruits and vegetables and mung beans. 

 
• Furthermore, the United States had to decide on how to implement the 50/92-programme 

option under the deficiency payment program.  
 

• The United States also needed to determine the upland cotton acreage base for purposes 
of the deficiency payment programme, which for MY 1992 represents the previous three-
year average of planted and considered planted upland cotton acreage.  

 
• Concerning the deficiency payment program, the United States finally had to decide on 

the payment rate for upland cotton. 
 

• Concerning the marketing loan programme, the United States had to take a decision 
setting the marketing loan rate for upland cotton. 

 
• Furthermore, the United States had to establish a weekly “adjusted world price” and, thus, 

the repayment rate for marketing loans determining the rate of marketing loan gains or 
loan deficiency payments.   

 
• Furthermore, the United States took a weekly decision in MY 1992 with respect to the 

Step 2 payment rate applicable for that week.  
 

• Regarding crop insurance, the Federal Crop Insurance Act of 1980 was the authorizing 
legislation, but it was necessary to adopt decisions concerning individual insurance 

subidees  

87  
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world price for the eligible share of production. 95  The higher the market price, the higher the resulting 
budgetary outlays.  
 
93. Additionally, there is one further important reason why the notion of support in 
Article  13(b)(ii) should include the market price.  Without reference to the market price, it is 
impossible to say what the rate of support means to farmers.  It may be that the support is completely 
irrelevant, because market prices are much higher than the loan rate or the target prices set by the US 
Government.  For instance, the loan rate was irrelevant for US upland cotton producers in MY 1994-
1996,96 because market prices were so high that no payments occurred.  However, under essentially 
the same program, market loan benefits amounted to 26.6 cents per pound in MY 2001. 97  Thus, 
without taking market prices into account, it is impossible to translate a “rate of support” into actual 
support provided and to give meaning to the term “support.” 
 
60. Can you provide information on support decided in 1992 and the years with which you 
believe it should be compared, on a per support programme / per unit of production / per 
annum basis?  If possible, please specify how, if at all, budget outlays may be transposed into 
units of production, and which units of production are best to use.  BRA, USA 
 
Brazil’s Answer:   
 
94. Brazil maintains that the appropriate measure of support decided during MY 1992 is total 
actual expenditures resulting from any decisions regarding support to upland cotton.  This must then 
be compared to total actual expenditures for support to upland cotton for MY 1999, 2000, 2001 and 
2002.  Presenting expenditures as a “rate of support” per pound of upland cotton disguises the fact 
that US expenditures for upland cotton have increased considerably since MY 1992.  This is due to 
the fact that the increased US expenditures are now spread over an also increased US production.   
Therefore, a “rate of support” based on budgetary outlays or expenditure understates the real increase 
in US support to upland cotton.  However, even disregarding the underestimation of the amount spent 
for upland cotton by presenting the budgetary outlays in the form of support per pound of actual 
upland cotton production, the data presented below show that also this measurement demonstrates that 
the US support in MY 1999-2002 is higher in each year than it was in MY 1992. 
 
95. the US supportcs54.75 -1emonT suY 0  TDe transpoar th 1992. 

-
95.
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seeking to remain in business must calculate whether the amount of government support plus market 
revenue compensates for the cost of production incurred by producing a pound of upland cotton.   
 
97. Brazil arrives at the figures presented in the following table by dividing the total annual 
amount of budgetary outlays to upland cotton from a US support programme by the total amount of 
production of upland cotton in the relevant marketing year. 
 

Support Per Pound Of Upland Cotton By Year And Support Programme 
1992 1999 2000 2001 2002 Year  

Programme ----- cents/pound ----- 
Deficiency 
Payments1 13.49 none none none none 

PFC 
Payments2 none 7.00 6.71 4.81 none 

Market Loss 
Assistance 
Payments3 

none 6.97              7.15 6.65 none 

Direct 
Payments4 none none none none 6.04 

Counter-
cyclical 
Payments5 

none none none none 12.43 

Marketing loan 
(Loan gains 
and LDP)6 
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4 Direct payments per pound actually produced = total direct payment expenditure for upland cotton base * (actual upland 
cotton acreage/direct payment upland cotton base acreage) / (total production [bales] * 480 [pounds/per bale]).  Total direct 
payments for MY 2002 have been re-estimated from the figure presented by Brazil in its First Submission, para. 59.  The 
new figure is based on the statutory payment rate of 6.67 cents per pound of upland cotton base multiplied by the direct 
payment upland cotton base acreage of 16.3 million acres (Brazil has assumed it to be the previous 5-year average as 
reported by USDA in Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50)) multiplied by the direct payment yield of 
604 pounds per acre (Brazil has assumed it to be the previous 5-year average as reported by USDA in Exhibit Bra-142 
(Agricultural Outlook, May 2002, p. 50)).  Payments are made on 85 percent of base acres.  This translates into a total of 
$558.17 million.  This amount has been adjusted by the ratio of upland cotton acres actually planted Exhibit Bra-4 (“Fact 
Sheet: Upland Cotton,” USDA, January 2003, p. 4) to upland cotton base acres in the direct payment program.  Because the 
latter figure is higher than the former, this leads to a reduction in the direct payment rate.  This adjustment is necessary 
because only the portion of upland cotton market loss assistance payments that actually benefits acres planted to upland 
cotton can be considered support to upland cotton.  Total production is taken from Exhibit Bra-4 (“Fact Sheet: Upland 
Cotton”, USDA, January 2003, p. 4).   
5 Counter-cyclical payments per pound actually produced = total counter-cyclical payment expenditure for upland cotton 
base * (actual upland cotton acreage / counter-cyclical payment upland cotton base acreage) / (total production [bales] * 480 
[pounds/per bale]).  Total counter-cyclical payments for MY 2002 have been re-estimated from the figure presented by 
Brazil in its First Submission, para. 69.  The new figure is based on the MY 2002 payment rate of 13.73 cents per pound of 
upland cotton base multiplied by the counter-cyclical payment upland cotton base acreage of 16.3 million acres (Brazil has 
assumed it to be the previous 5-year average as reported by USDA in Exhibit Bra-142 (Agricultural Outlook, May 2002, 
p. 50)) multiplied by the counter-cyclical payment yield of 604 pounds per acre (Brazil has assumed it to be the previous 5-
year average as reported by USDA in Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50)  Brazil notes that this 
underestimates the payments, as it disregards the yield update for purposes of the counter-cyclical payments).  Payments are 
made on 85 percent of base acres.  This translates into a total of $1,148.98 million.  This amount has been adjusted by the 
ratio of upland cotton acres actually planted Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4) to 
upland cotton base acres in the counter-cyclical payment programme.  Because the latter figure is higher than the former, this 
leads to a reduction in the direct payment rate.  This adjustment is necessary because only the portion of upland cotton 
market loss assistance payments that actually benefits acres planted to upland cotton can be considered support to upland 
cotton.  Total production is taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4). 
6 Marketing loan benefit per pound of actual production = total marketing loan expenditures / (total production [bales] * 480 
[pounds/per bale]).  Total marketing loan payments (marketing loan gains plus loan deficiency payments) are taken para. 
144, 148-149 of the First Submission of Brazil.  Total production is taken from Exhibit  Bra-4 (“Fact Sheet: Upland Cotton”, 
USDA, January 2003, p. 4). 
7 Step 2 payments per pound of actual production = total Step 2 expenditures/(total production [bales] * 480 [pounds/per 
bale]).  Total Step 2 payments are contained in Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 6).  
Brazil has estimated the MY 2002 amount at note 335 in its First Submission to be $317 million.  The amount of production 
has been taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4).  Brazil notes that the 
difference between 3.95 cents per pound resulting from this calculation and 4 cents per pound – which was the basis for 
Brazil to calculate the total Step 2 payment for MY 2002 – is due to rounding effects. 
8 Crop insurance pay ments per pound of actual production = total crop insurance expenditures / (total production [bales] * 
480 [pounds/per bale]).   Total crop insurance payments are taken from Exhibit Bra-57 (“Crop Year Statistics”, Federal Crop 
Insurance Corporation).  Total production is taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, 
p. 4). 
9 Cottonseed payment per pound of actual upland cotton production = total cottonseed expenditures/(total production [bales] 
* 480 [pounds/per bale]).  Total cottonseed payments are listed in Brazil’s answer to question 17 (see para. 9).  Total 
production is taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, January 2003, p. 4). 
 
98. Brazil notes that also under this approach, the total US support to upland cotton in MY 1999-
2002 surpasses the support decided by the United States in MY 1992.  Brazil furthermore notes that 
even considering the support programs (and their respective replacements)99 individually, nearly all of 
them provide higher support in MY 1999-2002 than they (or their predecessors) did in MY 1992 (with 
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total budget outlay, according to Brazil, increased more than that. What, in Brazil's  view, is the 
reason for this difference in the rate of increase?  BRA 
 
Brazil’s Answer:   
 
99. US budgetary outlays for upland cotton are a function of the level of price, income and other 
support provided by the US support programmes.  Everything being equal, an increase in the “rate of 
support” as interpreted by the United States would translate one-to-one into an increase of 
expenditure.  However, the “rate of support” is not the only determinant of budgetary outlays, as two 
important qualif ications apply.  First, the most important US subsidy programmes for upland cotton 
are price-based.100  For instance the marketing loan payment in MY 2002 guarantees a return of 52 
cents per pound.  With lower market prices, the gap between the adjusted world price and the loan 
rate, i.e., the basis for the calculation of the marketing loan benefit, widens and payments per pound 
increase.  During the period MY 1992-2001, prices for upland cotton fell drastically. 101  For example, 
average upland cotton prices received by farmers in the United States were 53.7 cents per pound in 
MY 1992 and dropped to a low of 29.8 cents per pound in MY 2001. 102  Therefore, even for an 
identical set of programs providing an identical “rate of support,” budgetary outlays would have 
vastly increased due to the drop in prices.   
 
100.  Second, the United States increased the production of upland cotton between MY 1992 and 
MY 1999-2002 from 15.7 million bales in MY 1992 to 16.3 million bales in MY 1999, 16.8 million 
bales in MY 2000, 19.6 million bales in MY 2001 and 16.7 million bales in MY 2002. 103  Thus, the 
increased “rate of support” was applicable to an increased production of upland cotton.   
 
101.  In sum, budgetary outlays for upland cotton increased between MY 1992 and MY 2002 for 
three main reasons:  first, the United States increased its “rate of support”, second, lower upland 
cotton prices led to higher budgetary outlays per pound of upland cotton produced; and third, at times 
of falling market prices, the United States expanded its upland cotton production so that more upland 
cotton was eligible to receive the increased rate of support.  All of this resulted in an increase of 
budgetary outlays for upland cotton that is relatively bigger than the increase in the US “rate of 
support”. 
 
102.  Lastly, Brazil notes that none of the figures presented by Professor Sumner104 represent actual 
payments or actual rates of support.  Rather, those figures represent average or expected rates of 
support in any given marketing year.  They are not based on actual production or prices,105 but solely 
on expected production and prices.  Therefore, they cannot easily be compared to actual payments 
made by the United States in support of upland cotton.  Professor Sumner chose the expected support 
approach in order to match the approach suggested by the United States as closely as possible, while 
correcting for its simplistic reliance on the target price that disregarded the eligibility criteria and 
other features of the programmes.   
 
63. In relation to Prof. Sumner's presentation at the first session of the first substantive 
meeting, please elaborate on the reasons behind the increase in the figures (from 1992 to 2002) 
concerning Loan Support and Step 2 payments.  BRA 
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Brazil’s Answer: 
 
103.  The support rate from the marketing loan programme calculated by Professor Sumner 
represents the expected support rate from the marketing loan programme.  Concerning the marketing 
loan programme, Brazil notes that the statutory loan rate, indeed, fell from 52.35 cents per pound in 
MY 1992 to 51.92 cents per pound in MY 1999-2001106 before being slightly increased in MY 2002 
to 52 cents per pound. 107  However, the somewhat higher loan rate in MY 1992 was accompanied by 
strict eligibility criteria.108  In MY 1992, only production on farmland that participated in the upland 
cotton deficiency payment programme was eligible for marketing loan benefits, which restricted 
eligibility to 84.7 percent of production. 109  In MY 1999-2001, only upland cotton produced on 
farmland that participated in the PFC programme was eligible.  Professor Sumner has conservatively 
used 97 percent of upland cotton production in MY 1999-2001 as the participation rate of upland 
cotton.110  Finally, in MY 2002, all US production of upland cotton was eligible to receive marketing 
loan benefits.111  Thus, taking into account the eligibility criteria for benefiting from the marketing 
loan programme, the slightly higher loan rate in MY 1992 provided less support to total expected US 
upland cotton production than the slightly lower loan rates in later years.  
 
104.  Concerning the difference between the expected Step 2 rate of support in MY 1992-2001 and 
MY 2002, this difference stems from the fact that the United States eliminated the 1.25 cents per 
pound threshold for Step 2 payments in the 2002 FSRI Act.  Before MY 2002, Step 2 payments were 
made in the amount of the difference between the A-Index and the lowest priced US quote for upland 
cotton minus a 1.25 cents per pound threshold.  Section 1207(a)(4)23.25 -1r has 012  Tc 0.3769 eTc 0.3769 eTc 0.3769 ed the 1.9for upland 104. C o n c e r n i n g  - 4 5 1 - 0 . e  a m o u n t  o f  t h e 7 6 b i l i . 7 a n 3 3 t h r e s h o l a 3 s  0 u l  c t - 0 . 1 r  M Y  1 9 9 2  p  d 4 c i  h a t . 5   k e n 5 b y 5 p e r  1 0 4 .
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Brazil’s Answer:   
 
117.  Brazil has presented figures for budgetary outlays by unit of actual production in its answer to 
Question 60.  However, Brazil would like to add some further considerations on the shortcomings of 
this approach. 
 
118.  A significant issue in using these per unit figures to represent support rather than total 
budgetary outlays is that a per-unit approach discounts the fact that some of the change in production 
is itself caused by changes in the rate of support or subsidy.  If support is calculated by dividing 
budgetary outlays by total production, the result neglects this effect.  As support rises in the 
numerator, production rises in the denominator and the ratio or per unit of an increased support rate 
rises by less than total support (and may even decline).   
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restrictions and costs of participation.  Brazil refers the Panel to Annex 2 to Exhibit Bra-105 for the 
details of Professor Sumner’s methodology. 
 
125.  In addition to eligibility, the Panel’s question refers specifically to payment limits.  Payment 
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possible approach to account for the increase in production – would increase the “expected rate of 
support” for later marketing years, as the amount of US production of upland cotton increased.126  The 
result of the comparison of MY 1992 and MY 1999-2002 support will, however, be the same:  The 
United States’ support to upland cotton in MY 1999-2002 exceeded the support to upland cotton 
decided in MY 1992 and the US domestic support measures fail to meet the condition in 
Article  13(b)(ii) for exemption from actions under Articles 5 and 6 of the SCM Agreement and GATT 
Article XVI:1. 
 
 (d) Per unit rate of support for upland cotton (Prof. Sumner's approach at the first 

session of the first substantive meeting ).  USA 
 
(67) The Panel requests the parties to calculate and submit estimates of  the AMS for upland 
cotton  for marketing years 1992, 1999, 2000, 2001 and 2002.  For this purpose the parties are 
each requested to submit AMS calculations for upland cotton (using the budgetary-outlay/non-
price gap  methodology employed by the United States in  respect of cotton in its DS 
Notifications (e.g., G/AG/N/USA/43) and using the formats and supporting tables in document 
G/AG/2) on the same basis as would be the case in calculating a product specific AMS for the 
purposes of the calculation of the "Total Current AMS" in any year in accordance with the 
relevant provisions, including as appropriate Article 1(a), (b) and (h), Article 6 and Annex 3 to 
the Agreement.  BRA, USA 
 
Brazil’s Answer:    
 
129.  Brazil sets forth the following table that summarizes the AMS calculation for upland cotton 
for marketing years 1992 and 1999-2002.  Using the definition of non-product specific support 
detailed in Brazil’s answer to the Panel’s Question 40, all of the programmes listed constitute non-
exempt direct payments, within the meaning of G/AG/2, providing product-specific support to upland 
cotton.  The table includes all support programs that should have been included in “Supporting Table 
DS:6”, within the meaning of G/AG/2.  To the best of Brazil’s knowledge, no other “product-
specific” support to upland cotton has been provided by the US Government. 
 
130.  Brazil notes that the United States has notified the deficiency payments using the price gap 
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AMS For Upland Cotton By Year And Support Programme 
1992 1999 2000 2001 2002 Year  

Programme ----- $ million ----- 
Deficiency 
Payments1 812.1 none none none none 

PFC 
Payments2 none 547.8 541.3 453 none 

Market Loss 
Assistance 
Payments3 

none 545.1 576.2 625.7 none 

Direct 
Payments4 none none none none 485.1 

Counter-
cyclical 
Payments5 

none none none none 998.6 

Marketing loan 
(Loan gains 
and LDP)6 

743.8 1,545 542 2,506 952 

Step 2 
Payment7 206.7 421.6 236.1 196.3 317 

Crop 
Insurance8 26.6 169.6 161.7 262.9 194.1 

Cottonseed 
Payment9 none 79 184.7 none 50 

Total 1,789.2 3,308.1 2,242.0 4,043.9 2,996.8 
Notes 
_______________________ 
1 This calculation is based on the price gap formula set forth in para. 10 and 11 of AoA Annex 3.  In its notification of 
marketing year 1995 support (Exhibit Bra-150 (G/AG/N/USA/10, p. 18), the United States that the applied administered 
price for upland cotton under the deficiency payment programme is $1,607.169 per ton.  The applied administered price (or 
target price) has been the same in MY 1992 and MY 1995 (Exhibit Bra-4 (“Fact Sheet: Upland Cotton”, USDA, 
January 2003, p. 5).  Therefore, Brazil uses that figure.  The external reference price has been notified by the United States to 
be $1,275.741 per ton.  Paragraph 11 of AoA Annex 3 specifies that the external reference price is based on 1986-1988 
averages that have not changed between MY 1992 and MY 1995.  Thus, Brazil bases the price-related direct payments from 
the deficiency payment programme in MY 1992 on the difference between $1,607.169 per ton and $1,275.741 per ton 
($331.428 per ton) multiplied by the eligible production, which results from multiplying the eligible upland cotton base 
acreage and the payment yield.  Professor Sumner has calculated the eligible upland cotton base acreage for MY 1992 to be 
10.17 million acres, while the payment yield is 531 pounds per acres (Exhibit Bra-105 (Annex 2 to Statement of Professor 
Daniel Sumner at the First Meeting of the Panel, p. 5-6).  Thus, the eligible production is 5,400,270,000 pounds or 2,450,213 
metric tons (2204 pounds equal one metric ton).   Thus, the amount of deficiency payments in that enters the calculation of 
total AMS for MY 1992 is 2,450,213 metric tons * $331.428 per ton = $812.069 million. 
2 PFC payment expenditure for upland cotton = total PFC payment expenditure for upland cotton base * (actual upland 
cotton acreage / PFC upland cotton base acreage).  Total PFC payment expenditure for upland cotton is taken from Exhibit 
Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 6).  This amount has been adjusted by the ratio of upland 
cotton acres actually planted (Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4)) to upland cotton base 
acres in the PFC programme (Exhibit Bra-142 (Agricultural Outlook, May 2002, p. 50)).  This adjustment is necessary 
because only the portion of upland cotton PFC payments that actually benefits acres planted to upland cotton can be 
considered support to upland cotton.    
3 Market loss assistance expenditure for upland cotton = total market loss assistance expenditure for upland cotton base * 
(actual upland cotton acreage / market loss assistance (i.e., PFC) upland cotton base acreage).  Total market loss assistance 
expenditures for upland cotton is taken from Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 6).  This 
amount has been adjusted by the ratio of upland cotton acres actually planted (Exhibit Bra-4 (“Fact Sheet: Upland Cotton,” 
USDA, January 2003, p. 4)) to upland cotton base acres in the market loss assistance (i.e., PFC) programme (Exhibit Bra-
142 (Agricultural Outlook, May 2002, p. 50)).  This adjustment is necessary because only the portion of upland cotton 
market loss assistance payments that actually benefits acres planted to upland cotton can be considered support to upland 
cotton.   
4 Direct payments = total direct payment expenditure for upland cotton base * (actual upland cotton acreage / direct payment 
upland cotton base acreage).  Total direct payments for MY 2002 have been re-estimated from the figure presented by Brazil 
in its First Submission, para. 59.  The new figure is based on the statutory payment rate of 6.67 cents per pound of upland 
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negotiations who are third parties in this dispute and who in fact use export credits – Canada, the 
European Communities and New Zealand – agree with Brazil. 
 
71. (a) Is an export credit guarantee a financial contribution in the form of a "potential 

direct transfer of funds or liabilities (e.g. loan guarantee)" within the meaning of 
Article 1.1(a)(1)(i) of the SCM Agreement? Why or why not? Does it confer a 
benefit within the meaning of Article 1.1(b)? Why or why not? If so, to whom? 
USA 

 
Brazil’s Comment: 
 
139.  In paragraphs 287-289 of its First Submission, and again at paragraph 116 of its Statement at 
the First Panel Meeting, Brazil demonstrated that CCC export credit guarantees are expressly included 
as “financial contributions” within the meaning of Article 1.1(a)(1)(i) of the SCM Agreement.  
Although export credit guarantees do not automatically confer benefits, CCC export credit guarantees 
confer “benefits” within the meaning of Article 1.1(b) because they are extended at premium rates and 
on repayment terms that are not available and in fact do not exist on the market.  In its comments and 
answers to Questions 75 and 82 below, Brazil discusses passages from the GSM 102, GSM 103 and 
SCGP regulations and materials from USDA’s Foreign Agricultural Service (FAS) concerning the 
programmes, which demonstrate that GSM 102, GSM 103 and SCGP confer “benefits”. 
 
140.  Brazil notes that a number of agents benefit from the subsidy provided by the guarantees.  
The US financial institutions and the foreign bank enter into lucrative contracts they would not 
otherwise have, the importer also gets financing that would not otherwise have be available in the 
market, but the US Government ultimately designed the programs to provide a benefit to US farmers 
and exporters.  On the FAS website “What Every Exporter Should Know About The GSM-102 and 
GSM-
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142.  Articles 1.1(a)(1)(i) and 1.1(b) of the SCM Agreement are relevant for a number of reasons, 
including for the purposes of Article 10.3 of the Agreement on Agriculture.  As demonstrated in 
paragraphs 263-268 of Brazil’s First Submission, the United States has surpassed its export quantity 
commitment levels for commodities eligible for GSM 102, GSM 103 and SCGP support.  Under 
Article 10.3, the burden now lies with the United States to prove that its exports in excess of these 
commitments did not benefit from export subsidies, including export credit guarantees.  United States 
will, inter alia, have to prove that those programs do not grant “benefits” within the meaning of 
Article 1.1(b) of the SCM Agreement.133   
 
72. Could Brazil expand on why, as indicated in paragraph 118 of its oral statement, it does 
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35  “. . . provided, however, that prior-stage cumulative indirect taxes may be exempted, remitted or 
deferred on exported products even when not exempted, remitted or deferred on like products sold for 
domestic consumption, if the prior stage cumulative indirect taxes are levied on inputs that are consumed 
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148.  In contrast, the evidence required to meet the elements of item (j) are completely unrelated to 
the evidence necessary to establish that a guarantee programme confers a benefit “to the recipient” of 
a loan guarantee.  Whether the premia collected under an export credit guarantee programme meet the 
long-term operating costs and losses of the programme is completely irrelevant to the question 
whether a benefit “to the recipient” of the export credit guarantee is conferred.  Consequently, 
allowing an a contrario reading of item (j) that provides, as the United States argues, “a dispositive 
legal standard”143 for determining whether guarantees are prohibited, would suggest that the “to the 
recipient” market benchmark standard does not apply to guarantees.  This cannot be true, since 
guarantees are expressly included in Article 1.1 (and Article 14(c)) as “financial contributions” that 
can confer “benefits” to a recipient relative to a market benchmark. 
 
149.  The conclusion that item (j) does not admit of an a contrario defense is relevant for a number 
of reasons, including for the purposes of Article 10.3 of the Agreement on Agriculture.  As 
demonstrated in paragraphs 263-268 of Brazil’s First Submission, the United States has surpassed its 
export quantity commitment levels for commodities eligible for GSM 102, GSM 103 and SCGP 
support.  Under Article 10.3, the burden now lies with the United States to prove that its exports in 
excess of these commitments did not benefit from export subsidies, including export credit 
guarantees.  Even if the United States is able to demonstrate that premia for the GSM 102, GSM 103 
and SCGP programs meet long-term operating costs and losses, it will also have to prove that those 
programs do not grant “benefits” within the meaning of Article 1.1(b) of the SCM Agreement.  Since 
item (j) does not admit of an a contrario interpretation, disproving the elements of item (j) will not be 
sufficient to remove the programs from the definition of “export subsidy.” 
 
73. The Panel could arguably take the view that Articles 1 and 3 of the SCM Agreement 
were relevant in assessing the WTO-consistency of United States export credit guarantees.  The 
United States has yet to submit any evidence  or argumentation on this point, either as potential 
context for interpretation of the terms in Article 10 of the Agreement on Agriculture or in 
relation to Brazil's claims under the SCM Agreement.   The Panel would therefore appreciate 
United States views  in respect of this situation, and invites the United States to submit relevant 
argumentation and evidence. USA 
 
74. If the Panel decides to refer to provisions of the SCM Agreement for contextual 
guidance in the interpretation of the terms in Article 10 of the Agreement on Agriculture, 
should the Panel refer to item (j) or Articles 1 and 3 of the SCM Agreement or both? BRA, USA 
 
Brazil’s Answer: 
 
150.  In determining what constitutes an export subsidy within the meaning of Article 10.1 of the 
Agreement on Agriculture, Brazil considers that the Panel should refer to contextual guidance 
included in Articles 1 and 3 of the SCM Agreement, and in item (j) of the Illustrative List of Export 
Subsidies annexed to the SCM Agreement.  As discussed in paragraphs 258-261 of Brazil’s First 
Submission, this is consistent with the Appellate Body’s decisions in US – FSC144 and Canada – 
Dairy.145  As a factual matter, Brazil has demonstrated that the GSM 102, GSM 103 and SCGP 
programmes constitute export subsidies under Articles 1.1 and 3.1(a) of the SCM Agreement, and 
under item (j) of the Illustrative List (as well as under Articles 1(e) and 10.1 of the Agreement on 
Agriculture. 
 
75. The Panel's attention has been drawn to Article 14(c) of the SCM Agreement (see e.g. 
written third party submission of Canada) and to the panel report in DS 222 Canada- Export 
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Agreement, and the cited panel report, relevant to the issue of whether or not the United States 
export credit guarantee programmes confer a "benefit"?  What would be the appropriate 
market benchmark to use for any comparison?  Please cite any other relevant material. BRA, 
USA 
 
Brazil’s Answer: 
 
151.  As one way of demonstrating that the GSM 102, GSM 103 and SCGP programs constitute 
export subsidies within the meaning of Article 10.1 of the Agreement on Agriculture, Brazil has 
demonstrated that those programmes constitute financial contributions that confer benefits and that 
are contingent on export, within the meaning of Articles 1.1 and 3.1(a) of the SCM Agreement.  
Brazil recalls that as discussed above in response to Question 72, Article 10.3 of the Agreement on 
Agriculture in fact places the burden on the United States to prove that export quantities in excess of 
its export commitments have not benefited from export subsidies.   
 
152.  In any event, Brazil has demonstrated that the CCC guarantee programs confer “benefits” 
within the meaning of Article 1.1(b) because they are extended at premium rates and on repayment 
terms that are not available on the market.  In fact, the CCC programmes are unique financing 
vehicles for agricultural commodity transactions that are not available on the commercial market. 
 
153.  Brazil notes that the United States has argued in Canada – Aircraft II that where there is no 
comparable financial product on the market, a programme confers benefits per se.  It stated: 
 

If the commercial market does not offer a particular borrower the exact terms offered 
by a government, then the government is providing a benefit to the recipient 
whenever those terms are more favorable than the terms that are available in the 
market.  A government entity “operating on commercial principles” is still a 
government entity.  It is not the commercial market.146  

154.  Brazil agrees with the United States.  This interpretation is, in fact, consistent with the 
benchmark established by Article 14(c) of the SCM Agreement.  In relevant part, Article 14 provides 
as follows: 
 

For the purposes of Part V, any method used by the investigating authority to 
calculate the benefit to the recipient … shall be transparent and adequately explained.  
Furthermore, any such method shall be consistent with the following guidelines: 

 …  
 

(c) a loan guarantee by a government shall not be considered as 
conferring a benefit, unless there is a difference between the amount 
that the firm receiving the guarantee pays on a loan guaranteed by the 
government and the amount that the firm would pay on a comparable 
commercial loan absent the government guarantee.  In this case the 
benefit shall be the difference between these two amounts adjusted 
for any differences in fees. 

155.  Brazil first draws the Panel’s attention to the fact that Article 14 was specifically conceived 
for the purposes of Part V of the SCM Agreement only.  It should be referred to exclusively as context 
to determine whether a benefit exists when a particular transaction is backed by a government export 
credit guarantee.  Secondly, Brazil observes that subparagraph (c) of Article 14 is simply a 

                                                 
 146 Panel Report, Canada – Aircraft II , WT/DS222/R, Annex C-2 (para. 7). 





WT/DS267/R/Add.2 
Page I-54 
 
 
item (j).  The Panel will recall that Brazil’s initial formula, which was included in paragraph 281 and 
Figure 20 of its First Submission, can be stated as follows: 
 
 Premiums collected – (Administrative expenses + Default claims + Interest expenses) 
 
159.  Where this formula yields a negative number over a period constituting the “long term”, 
Brazil argued that loan guarantees are provided “at premium rates which are inadequate to cover the 
long-term operating costs and losses of the programme”, within the meaning of item (j).152  Applying 
this formula to data for the period 1994-2003, Brazil demonstrated that premiums collected for the 
CCC guarantee programmes were indeed inadequate to cover operating costs and losses for the 
programmes. 
 
160.  To correct for alleged errors in Brazil’s initial constructed formula, which was included in 
paragraph 281 and Figure 20 of its First Submission, the United States adopted its own alternative 
formula, in paragraph 173 of its First Submission, which can be stated as follows: 
 

(Fees + Claims recovered + Claims rescheduled) – Claims paid 
 
161.  Where this formula yields a positive number over a period constituting the “long term,” the 
United States asserts that loan guarantees are provided at premium rates that are adequate to cover the 
long-term operating costs and losses of the program, within the meaning of item (j). 
 
162.  Brazil made several criticisms of the US formula.  In paragraph 123 of its Statement at the 
First Panel Meeting, Brazil demonstrated that the failure to account for interest paid by the CCC to the 
Treasury Department leads to artificially low accounting of operating costs.  In paragraph 122, Brazil 
additionally demonstrated that it is incorrect to treat rescheduled debt as a recovery of a default claim.  
Brazil notes that rescheduling can in fact have the effect of increasing the costs incurred by the 
government, rather than reducing those costs.  In its budget documents, the US Government treats 
Paris Club rescheduling of imminent defaults as “work-outs.”153  According to the US Office of 
Management and Budget (“OMB”), work-outs can either have a negative or a positive effect on cash 
flow.154  The U. General Accounting Office (“GAO”) has in fact stated that historically, the majority 
of GSM support that is rescheduled is “in arrears.”155  If any -0. -0, 0  TD1o,Eragr.rectgsis Clubp+2s.03d.unegi09 0  Tc 0.1875  Tw ( ) Tj475  Tc 0 5                              w ( )9e effect5                  w ( )ET7c 0.129rmula140.5 0.1l dfBTd +6 0.1290 11D03d.uneg140. Tc 0.1875  Tw 9224o u  - 3 7 6
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1995 $18,000,000 + $62,000,000 + $0168 = 

$80,000,000 
$3,000,000 + $551,000,000 + 
$10,000,000169 = $564,000,000 

1996 $20,000,000 + $68,000,000 + 
$26,000,000170 = $114,000,000 

$3,000,000171 + $202,000,000172 + 
$61,000,000173 = $266,000,000 

1997 $14,000,000 + $104,000,000 + 
$26,000,000174 = $144,000,000 

$4,000,000175 + $11,000,000176 + 
$62,000,000177 = $77,000,000 

1998 $17,000,000 + $81,000,000 + 
$54,000,000178 = $152,000,000 

$4,000,000179 + $72,000,000180 + 
$62,000,000181 = $138,000,000 

1999 $14,000,000 + $58,000,000 + $0182 = 
$72,000,000 

$4,000,000183 + $244,000,000 + 
$62,000,000184 = $310,000,000 

2000 $16,000,000 + $100,000,000 + 
$99,000,000185 = $215,000,000 

$4,000,000186 + $208,000,000187 + 
$62,000,000188 = $274,000,000 

2001 $18,000,000 + $149,000,000 + 
$125,000,000189 = $292,000,000 

$4,000,000190 + $52,000,000191 + 
$104,000,000192 = $160,000,000 

2002 $21,000,000 + $155,000,000 + 
$61,000,000193 = $237,000,000 

$4,000,000194 + $40,000,000195 + 
$93,000,000196 = $137,000,000 

Total $1,841,920,000 $2,925,064,000 
Long-term 
Net Cost    $1,083,144,000 
 
166.  To arrive at this result, Brazil notes that it did not rely on “estimates” of the programmes’ 
costs.197  The annual US budget documents upon which Brazil relied track CCC data for three 
consecutive years – the prior year, the current year and the budget year.  The 2004 budget, for 
example, which is completed in 2003, includes data for 2002, 2003 and 2004.  Budget year data is 

                                                                                                                                                        
 167 Exhibit Bra -95 (US budget for FY 1996, p. 162). 
 168 Exhibit Bra -94 (US budget for FY 1997, p. 176). 
 169 Exhibit Bra -94 (US budget for FY 1997, p. 175). 
 170 Exhibit Bra -93 (US budget for FY 1998, p. 175). 
 171 Exhibit Bra -93 (US budget for FY 1998, p. 174). 
 172 Exhibit Bra -93 (US budget for FY 1998, p. 175). 
 173 Exhibit Bra -93 (US budget for FY 1998, p. 175). 
 174 Exhibit Bra -92 (US budget for FY 1999, p. 106). 
 175 Exhibit Bra -92 (US budget for FY 1999, p. 105). 
 176 Exhibit Bra -92 (US budget for FY 1999, p. 106). 
 177 Exhibit Bra -92 (US budget for FY 1999, p. 106). 
 178 Exhibit Bra -91 (US budget for FY 2000, p. 112). 
 179 Exhibit Bra -91 (US budget for FY 2000, p. 111). 
 180 Exhibit Bra -91 (US budget for FY 2000, p. 112). 
 181 Exhibit Bra -91 (US budget for FY 2000, p. 112). 
 182 Exhibit Bra -90 (US budget for FY 2001, p. 112). 
 183 Exhibit Bra -90 (US budget for FY 2001, p. 110). 
 184 Exhibit Bra -90 (US budget for FY 2001, p. 111). 
 185 Exhibit Bra -89 (US budget for FY 2002, p. 118). 
 186 Exhibit Bra -89 (US budget for FY 2002, p. 116). 
 18w ( Exhibit Bra) Tj48.75 0  TD -0.2467  Tc 0  Tw (-) Tj3 0  TD 0.1559  Tc -0.1291  Tw (89 (US budget for FY 2002, p. 116).) Tj146.25 0 ).185 Exhib(-) Tj3 0  TD 0.0733  Tc -0.0108  Tw (91 (US budget for FY 2000, p) Tj120 0  TD 0.3339  Tc -0.5214  Tw (. 112).) Tj26.25 0  TD 0  Tc -0.18788Dc 0 t Bra18w ( Exhibit Bra) Tj48.75 0  TD -0.2467  Tc 0  Tw (-) Tj3 0  TD 09it Bra-91 (US budget for FY 2000, p. 111).  

185 - -91 (US budget for FY 2000, p. 112). 9
185 Exhi9Bra -91 (US budget for FY 2000, p. 112). 18w ( Exhibit Bra) Tj48.75 0  TD -0.2467  Tc 0  Tw (-) Tj3 0  TD 09it Bra-90 (US budget for FY 2001, p. 112).

18w.2467hi.25 -4.5  TD /F0 9.75  Tf-0.0793  Tc 0.2668  Tw ( Exhi9Bra) Tj48.75 0  TD -0.2467  Tc 0  Tw (-) Tj3 0  TD 0.1559  Tc -0.1291  Tw (90 (US budget for FY 2001, p. 111).) Tj146.37675  Tf021790  TD 027Dc 0 t Bra

18w.2467hibit Bra- -89 (US budget for FY 2002, p. 118).

18w.2467hibit Bra-
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premium rate to all guarantees – is $358.54 million. 203  The total amount of received applications 
for GSM 102 export credit guarantees for the period 1999-2002 was $11.77 billion, resulting in a 
theoretical additional maximum premium of $78.08 million for that period.204  Thus, the highest 
amount of premiums the United States could have generated under this programme from its 
inception through 2002 would amount to $436.62 million.205  This does not come close to 
covering the programme’s losses from the Iraqi and Polish defaults alone. 

 
• Third, CCC financial statements for fiscal year 2002 report that uncollectible amounts on post-

1991 CCC guarantees total $770 million. 206  As noted in the chart above at paragraph 165, CCC 
collected premiums of $222.641 million for GSM 102, GSM 103 and SCGP during the period 
1992-2002.207  Thus, even without accounting for other operating costs, or for receivables that 
CCC hopes to collect but may not, losses for the CCC export credit guarantee programmes 
outpace premiums during the period 1992-2002 by nearly $550 million.   

 
• Fourth, CCC’s 2002 financials also report uncollectible amounts on pre-1992 CCC guarantees of 

$2.567 billion.208  While actual data concerning premiums during the period 1981-1991 (from the 
first year GSM 102 was available until the last year before credit reform was introduced with the 
Federal Credit Reform Act) is not publicly available, Brazil has applied a proxy based on the 
average annual fees collected during the period 1992-2002 ($20.24 million).  Multiplying $20.24 
million by the 11 years included in the 1981-1991 period results in total fees of $222.64 million.  
Thus, even without accounting for other operating costs, or for receivables that CCC hopes to 
collect but does not, losses for the CCC export credit guarantee programs outpace premiums 
during the period 1981-1991 by more than $2.3 billion. 

 
• Finally, the US General Accounting Office (“GAO”) estimated in 1992 that if GSM 102 and 

GSM 103 continued until 2007, costs for the programs would reach $7.6 billion. 209  Premium fees 

                                                 
 203 See Exhibit Bra-73 (“Summary of Export Credit Guarantee Programme Activity”, USDA, covering 
GSM 102, GSM 103 and SCGP for US fiscal years 1999-2003) for the total amounts of allocations.  These have 
been multiplied by 0.663 percent to obtain the theoretical maximum premium. 
 204 Exhibit Bra -73 (“Summary of Export Credit Guarantee Programme Activity”, USDA, covering 
GSM 102, GSM 103 and SCGP for US fiscal years 1999-2003). 
 205 This amount is a substantial overstatement, as premiums for periods of coverage shorter than 3 years 
will yield substantially lower premiums of as low as 15.3 cents per $100 as compared to 66.3 cents for a 3-year 
coverage. Exhibit Bra-98 (“Guarantee Fee Rate Schedule Under GSM 102 and GSM 103”). 
 206 Exhibit Bra -158 (US Department of Agriculture, Office of Inspector General, Financial and IT 
Operations, Audit Report, Commodity Credit Corporation’s Financial Statements for Fiscal Year 2002, Audit 
Report No. 06401-15-FM (December 2002), Notes to the Financial Statements, p. 14).  This figure theoretically 
includes not only uncollectible amounts for the GSM 102, GSM 103 and SCGP programs, but also uncollectible 
amounts for CCC’s Facility Guarantee Programme (“FGP”).  Brazil has not challenged the FGP in this dispute.  
Brazil notes, however, that in fiscal years 1999-2003 (for which programme activity data is available on CCC’s 
website, at http://www.fas.usda.gov/excredits/Monthly/ecg.html ), exporter applications were only received for a 
total of $4.8 million in coverage under the FGP.  Thus, defaults on FGP guarantees, if any, would contribute 
only negligibly to the $770 million figure discussed above. 
 207 The chart in paragraph 165 does not include premiums for 1992.  Those premiums totalled $36.14 
million.  See Exhibit Bra-125 (US budget for FY 1994, p. 383).  According to US budget documents, premiums 
for the FGP are included in the budget line item for fees on the GSM and SCGP programs.   
 208 Exhibit Bra -  

 208 Exhibit Bra
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for the period 1992-2007 (assuming current rates) would only reach $323.84,210 demonstrating 
that fees for the programme do not meet costs. 

 
In sum, CCC financials state that during the period 1981-2002, costs and losses for CCC export credit 
guarantee programmes exceeded premiums collected. 
 
78. Can the United States provide supporting documentation for data used relating to 
"costs and losses" in paragraph 173?  Could the United States confirm that the figures cited in 
paragraph 173 of its first written submission relate to the SCGP? Why did the United States cite 
these figures after stating th
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171.  For scheduled agricultural products, the Panel needs to determine whether the export 
subsidies for a particular scheduled agricultural product are in excess of the export subsidy reduction 
commitment levels for that agricultural product in the year in question, or whether the application of 
the export subsidies threatens to lead to circumvention of the export subsidy reduction commitments.  
More specifically, in this dispute, the Panel needs to assess whether the CCC export credit guarantee 
programmes threaten to circumvent the export subsidy reduction commitments of the United States 
for scheduled agricultural products. 
 
80. In Brazil's view, why did the drafters of the Agreement on Agriculture not include 
export credit guarantees in Article 9.1? BRA 
 
Brazil’s Answer: 
 
172.  The negotiating history of the Agreement on Agriculture does not reveal why the drafters did 
not include export credits guarantees in Article 9.1, just as it does not reveal why the drafters did not 
include well-known and widely-used export subsidies like the United States’ FSC regime in 
Article  9.1.  Yet, the Appellate Body concluded that the FSC regime constitutes an export subsidy and 
is subject to the general export subsidy disciplines in the Agreement on Agriculture, including 
Article  10.1 thereto.  As Brazil has previously noted, Article 1(e) defines export subsidies as 
“including” those listed in Article 9.1 of the Agreement on Agriculture, and Article 10.1 refers to a 
universe of export subsidies “not listed in” Article 9.1.  As the Appellate Body’s report in US – FSC 
illustrates, if a measure meets the definition of “export subsidy”, it is subject to Article 10.1, even 
though it is not included in Article 9.1. 
 
173.  Under the Vienna Convention rules, Articles 9.1 and 10.1, as well as Article 10.2 of the 
Agreement on Agriculture, are to be interpreted according to their ordinary meaning, in the ir context, 
and according to the object and purpose of the Agreement on Agriculture.  Brazil has demonstrated 
that the CCC export credit guarantee programs fulfill the definition of “export subsidy” in the 
Agreement on Agriculture and the SCM Agreement, and that export credit guarantees are not, under a 
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Brazil’s Comment on Question 81(g): 
 
174.  Brazil may wish to comment in its rebuttal submission on the response the United States 
ultimately provides to this and the other sub-parts of question 81.  In the meantime, however, Brazil 
would like to comment on the distinction between actual and estimated costs and losses. 
 
175.  As noted above in comments on Question 77, Brazil has used data from the prior year column 
of the US budget.  This column is titled “actual,” since it reflects reconciled data for a full fiscal year.  
Data reported in the prior year column of the “guaranteed loan subsidy” row of the US budget is 
“actual” in this sense.  Brazil explained in paragraph 127 of its Statement at the First Panel Meeting 
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financial statement, makes adjustments for defaults, fees and reestimates undertaken in fiscal year 
2002 with respect to all post-1991 guarantees, and results in a new subsidy figure of $411 million for 
those post-1991 guarantees.220  This positive net present value means that CCC has “los[t] money” 
during the period 1992-2002. 221 
 
178.  While Brazil has demonstrated that the reestimation process applied to the FCRA formula 
does in fact track actual data and does in fact account for actual performance of CCC export credit 
guarantees, Brazil notes that a certain degree of estimated data would be perfectly acceptable in an 
analysis of the costs and losses of guarantee programs under item (j).  The purpose of the FCRA and 
its cost formula was, after all, “to measure more accurately the costs of Federal credit programmes,” 
including contingent liabilities like export credit guarantees.222  As the United States evidently agrees, 
accounting for the costs of contingent liabilities like guarantees on a cash basis is not appropriate, 
since it masks the real costs of those guarantees.  Even if the FCRA cost formula does entail the use of 
some estimated data, the US Congress and the President consider that that formula is the most 
accurate way of tracking costs. 
 
179.  Brazil notes, finally, that it is not entirely accurate to call the data used to arrive at initial 
estimates of the “guaranteed loan subsidy” figure “estimated” data.  The US Federal Accounting 
Standards Advisory Board, the Government-Wide Audited Financial Statements Task Force on Credit 
Reform, the Office of Management and Budget and the Department of Agriculture itself have 
emphasized that “[m]ethods of estimating future cash flows for existing credit programs need to take 
account of past experience,”223 that “[a]ctual historical experience of the performance of a risk 
category is a primary factor upon which an estimation of default cost is based”,224 and that the 
technical assumptions underlying subsidy calculations reflect “historical cash reports and loan 
performance”.225  This demonstrates that “estimates” of the subsidy cost of CCC guarantees are 
informed by actual historical experience with borrowers.   
 
180.   56 
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82. Please explain each of the following statements and any possible significance it may have 
in respect of Brazil's claims about GSM-102 and GSM-103 (7 CFR 1493.10(a)(2), Exhibit BRA-
38): BRA, USA 
 
Brazil’s Answer: 
 
181.  As discussed below, these passages corroborate evidence provided by Brazil to demonstrate 
that the CCC guarantee programmes constitute export subsidies within the meaning of Articles 1.1 
and 3.1(a) of the SCM Agriculture, and thus within the meaning of Articles 1(e), 10.1 and 8 of the 
Agreement on Agriculture. 
 
 (a) "The programmes operate in cases where credit is necessary to increase or 

maintain US exports to a foreign market and where US financial institutions 
would be unwilling to provide financing without CCC's guarantee.  (7 CFR 
1493.10(a)(2) Exhibit BRA-38) 

 
Brazil’s Answer: 
 
182.  The passage cited by the Panel provides corroborating evidence that CCC guarantees provide 
“benefits”, within the meaning of Article 1.1(b) of the SCM Agreement.  Specifically, the passage 
states that the CCC programmes “operate in cases . . . where US financial institutions would be 
unwilling to provide financing without CCC’s guarantee”.  This demonstrates at least two things.  
First, it establishes that the CCC guarantee programs are used in situations where, without a CCC 
guarantee, a borrower could not secure financing at all – not just financing on less attractive terms 

rB7.75 0 s06wnte and 8 secure fin06–wo84st, it j-coperrtutiolling to pwecure findomonstrat
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changed the fee for a 12-month guarantee with semi-annual repayment intervals from $0.209 per $100 
of coverage to $0.229 per $100 of coverage.  Second, it decided to offer borrowers the additional 
option of 30- and 60-day guarantees, at the same fee charged for 90-day and 4-, 6- and 7-month 
guarantees. 
 
85. Is the Panel correct in understanding that, under the SCGP, the exporter pays a fee for 
the guarantee calculated on the guaranteed portion of the value of the export sales? How and on 
what basis are the fee rates fixed?  Do the fee rates ever change?  If so, how and for what 
reason?  Would it be necessary to amend the legislation and/or regulations in order to adjust the 
fee rates?  Please explain any "risk" assessment involved in the programme.  USA 
 
Brazil’s Comment: 
 
194.  The Panel is correct in stating that fees for SCGP guarantees vary only according to the dollar 
value of the transaction and the length of the guarantee.  SCGP fees do not otherwise vary and are 
charged according to a fee schedule that does not account for the country risk involved or the credit 
rating of the borrower.  For SCGP guarantees of up to 90 days, the fee is $0.45 per $100 of coverage, 
and for SCGP guarantees from 90-180 days, the fee is $0.90 per $100 of coverage.237  Brazil attaches 
news releases from the US Department of Agriculture’s Foreign Agricultural Service announcing 
SCGP guarantees to Tunisia, Azerbaijan, Vietnam, South Korea, Japan and Nigeria.238  The Panel will 
-

 194. Is the Panel46ll 
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The “international undertaking on official export credits” cited in this provision is the Organization 
for Economic Co-operation and Development’s Arrangement on Guidelines for Officially Supported 
Export Credits (“OECD Arrangement”).242   
 
201.
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Brazil’s Comment:   
 
202.  Brazil includes a new version of the current “Upland Cotton Domestic User/Exporter 
Agreement” (Revision 7, in effect as of 1 August 2003 and issued on 17 June 2003), which replaces 
Revision 6 that Brazil has included as Exhibit Bra-65 to its First Submission. 
 
93. Please elaborate why the United States deems that Step 2 payments upon submission of 
proof of export are not subsidies contingent upon export.  Is it the US contention that, in order 
to be contingent on export, exportation must be the exclusive condition for receipt of the 
payment? USA 
 
94. Is the Panel correct in understanding that Brazil alleges an inconsistency with 
Article  3.1(b) of the SCM Agreement only with respect to Step 2 domestic payments? BRA   
 
Brazil’s Answer:   
 
203.  Yes.  
 
95. Do the criteria in 7 CFR 1427.103(c)(2) (Exhibit BRA-37) that Step 2 "eligible upland 
cotton" must be "not imported cotton" apply to both domestic and export payments?  USA 
 
96. Is a domestic sale a "use" for the purposes of Step 2 payments? Is a sale for export, or 
export, considered a "use"? USA   
 
97. How does the United States respond to Brazil's assertion, at paragraph 70 of Brazil's 
oral statement at the first session of the first substantive meeting, that "It is obvious that a 
single bale of cotton cannot be both exported and used domestically."  Is this a relevant 
consideration? USA 
 
98. How many Step 2 payments are received if a bale of upland cotton is exported, and then 
opened by a domestic user in the United States, or vice versa? USA  
 
99. How does the United States respond to Brazil's arguments in paragraphs 71-75 of 
Brazil's oral statement at the first session of the first Panel meeting concerning the relevance of 
the Appellate Body Report in US-FSC (21.5).  USA 
 
100. How does Brazil respond to the statement in note 119 of the United States' first written 
submission that "...to the extent a consumer that had intended to export instead opens the bale, 
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Brazil’s Answer:   
 
204.  The applicable regulations (7 CFR 1427.104) 246 define eligible domestic users and exporters 
of upland cotton. 247  To receive a Step 2 export payment, a person (including a cotton producer or a 
cooperative) must be “regularly engaged in selling eligible [US] upland cotton for export”.248  To 
receive a domestic payment, a person must be “regularly engaged in the business of opening bales of 
eligible [US] upland cotton to manufacture US upland cotton into cotton products in the 
United States”.249  The only actor who can be indifferent whether they export or use cotton 
domestically is a hypothetical domestic US cotton product manufacturer regularly engaged in opening 
US bales for domestic US manufacture that also regularly engages in exporting US cotton.  In that 
situation, if a bale of cotton is opened by mistake instead of being exported, the exporter who is also 
the US cotton product manufacturer will receive a Step 2 domestic payment for that bale if the 
company has already entered into a contract with CCC for Step 2 payments, and subject to proof that 
bale is in fact used for manufacturing cotton products in the United States.  But even if that 
hypothetical situation were to occur, then the payment would be contingent upon the domestic use of 
only US upland cotton (prohibited by Article 3.1(b) of the SCM Agreement).  And if the bale were 
exported, the US exporter would receive the Step 2 payments subject to proof of export of US (not 
foreign) upland cotton (prohibited by Article 3.1(a) of the SCM Agreement).   
 
205.  It follows that the “two distinct factual situations” resulting in the payment of Step 2 subsidies 
are (1) the domestic “use” of eligible US upland cotton by a manufacturer of cotton products regularly 
engaged in opening bales; and (2) the “export” of eligible US cotton by exporters regularly engaged in 
selling US upland cotton.  The United States argues that this case is distinguishable from US – FSC 
(21.5) because in that case one situation involved property produced within the United States and held 
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with Part V of the Agreement on Agriculture.  Therefore, the United States does not enjoy peace 
clause exemption under Article 13(c) of the Agreement on Agriculture.     
 
121. How do you respond to the reference in paragraph 43 of EC third party oral statement 
with respect to the relevance of Article 17.14 of the DSU, and, in particular, the phrase "a final 
resolution to that dispute" (emphasis added)?  Please explain the use, and relevance (if any) of 
the term "disputes" in Articles 9.3 and 12 and Appendix 3 of the DSU, and please cite any other 
provisions you consider relevant. USA, BRA  
 
Brazil’s Answer: 
 
219.  Brazil is of the view that DSU Article 17.14 requires that following the adoption of an 
Appellate Body report, the parties to the dispute, i.e., the defending and complaining Member, are 
unconditionally bound by the results of that report.  This interpretation is consistent with the 
Appellate Body decisions in US – Shrimps (21.5)263 and EC – Bed Linen (21.5),264 both confirming 
that panel and Appellate Body reports adopted by the Dispute Settlement Body must be considered 
final resolutions to a dispute between the parties to that dispute.  There is no precedent in the WTO or 
GATT that would require the Panel to find that the United States alone is bound in this case.  It is 
difficult to imagine, however, how the United States could take a different position in defending 
against Brazil’s ETI claims in this case, in light of the adoption by the DSB of the Appellate Body and 
panel reports in US – FSC (21.5), and the recommendation by the DSB that the United States bring 
the ETI Act into conformity with the Agreement on Agriculture and the SCM Agreement.   
 
220.  In this case, Brazil challenges exactly the same measure as that found by the panel and the 
Appellate Body in US – FSC (21.5) to violate the Agreement on Agriculture and the SCM 
Agreement.  There have been no changes to the ETI Act since the adoption of the panel and Appellate 
Body reports by the WTO Dispute Settlement Body.265  Brazil challenges the ETI Act with exactly the 
same rationale as the EC.  Thus, there is a complete identity between the “measure” and the “claims” 
in this case and the US – FSC (21.5) dispute (noting that upland cotton is a sub-set of all the products 
covered by the ETI Act).  Under these circumstances, it is appropriate for the Panel to make similar 
findings of fact, conclusions of law, and recommendations as the panel and Appellate Body in US – 
FSC (21.5).266   
 
221.  Brazil does not consider any of the other provisions cited by the Panel to be relevant to this 
particular question.  Should the Panel wish Brazil to elaborate on any of provisions more specifically, 
Brazil will be pleased to do so. 

                                                 
 263 Appellate Body Report, US – Shrimps (21.5), para. 97. 
 264 Appellate Body Report, EC – Bed Linen (21.5) , para. 90-96. 
 265 The United States has indicated in its First Submission (para. 189) that both branches of Congress 
are considering legislative proposals that would repeal the ETI Act.  However, Brazil notes that it has been over 
18 months since 29 January 2002, the date on which the panel and Appellate Body reports on the ETI Act were 
adopted by the DSB. 
 266 First Oral Statement of Brazil, paras. 138-39.   
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ANNEX I-2 
 
 

ANSWERS OF THE UNITED STATES TO THE QUESTIONS FROM  
THE PANEL TO THE PARTIES FOLLOWING THE FIRST SESSION  

OF THE FIRST SUBSTANTIVE PANEL MEETING 
 

(11 August 2003) 
 
 
UPLAND COTTON 
 
1. Please confirm that all information and data that you have provided to the Panel 

relating to "cotton" in fact relates to upland cotton only.  BRA, USA  
 
1. The United States can confirm that, with the exception of export credit guarantees, all of the 
information and data we have provided to-date relates to upland cotton only.  With respect to export 
credit guarantees, the Commodity Credit Corporation does not maintain data to distinguish 
transactions involving different types of cotton (for example, upland cotton versus extra-long staple 
(ELS) cotton).  However, the United States has no reason to believe that types of cotton other than 
upland cotton constitute a material percentage of such transactions. 
 
PRELIMINARY ISSUES  
 
Product scope of Panel's terms of reference relating to Brazil's export credit guarantee claims 
 
3. If the request for consultations in this dispute omitted certain products in relation to 

export credit guarantees, on what basis is it argued that it failed to identify the measures 
at issue in accordance with Article 4.4 of the DSU?  USA 

 
2. The only export credit guarantee measures identified in the Brazilian consultation request 
were those in respect of upland cotton.  The request for consultations did not identify export credit 
guarantee measures for any other agricultural commodities. 
 
3. The request for consultations identified the measures subject to consultations in a single 
sentence:1 
 

The measures that are the subject of this request are prohibited and actionable 
subsidies provided to US producers, users and/or exporters of upland cotton1, as well 
as legislation, regulations, statutory instruments and amendments thereto providing 
such subsidies (including export credits), grants, and any other assistance to the US 
producers, users and exporters of upland cotton (“US upland cotton industry”). 

 ______________ 
 1 Except with respect to export credit guarantee programmes as explained below. 
 
Another sentence followed this one, setting out (in a page and a half) a listing of measures that were 
included within the identification in the first sentence. 
 
4. Apart from the footnote, the first two lines of the sentence quoted in the previous paragraph 
address “subsidies provided to US producers, users and/or exporters of upland  cotton”; thus, apart 
                                                 

1WT/DS267/1, at 1. 
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from the footnote, it is clear that subsidies provided to US producers of, say, soybeans are not 
included within the scope of the request.  Equally, apart from the footnote, it is clear that subsidies 
provided to, say, banks that finance US cotton exports (but do not produce, use or export cotton) are 
not included within the scope of the request.  To give an example from another part of the request, 
Brazil’s consultation request identified “[e]xport subsidies provided to exporters of US upland cotton 
under the FSC Repeal and Extraterritorial Income Exclusion Act of 2000” as a challenged measure.  
Having identified that measure at issue for purposes of DSU Article 4.4 as subsidies provided to 
upland cotton exporters under that legislation, Brazil could not then have included in its panel request 
such subsidies provided to exporters of all agricultural commodities or all industrial goods. 
 
5. Brazil, however, contends that “[t]he footnote clarifies that Brazil’s request with respect to 
export credit guarantees is not limited to upland cotton.”2  Brazil’s contention is incorrect.  The 
footnote does nothing more than direct the reader of the consultation request to look “below” for an 
explanation.  The footnote by itself does not contain any “identification of [a] measure at issue” as 
required by DSU Article  4.4, and therefore cannot itself bring any additional measures within the 
scope of the consultation request.  Any such additional measures would have to be found -- if 
anywhere -- in an explanation “below.” 
 
6. However, as described in the first US submission, no such explanation or identification of 
additional measures ever appears.  In fact, though Brazil devoted several paragraphs to this issue in its 
oral statement, it has never pointed to any explanation of any kind -- or any other identification of 
additional measures -- “below.” 
 
7. In addition, the statement of evidence attached to Brazil’s consultation request did not include 
any evidence related to measures other than those for upland cotton.  For Brazil to now argue that its 
consultation request was broader than its statement of evidence is for Brazil to admit that its 
consultation request was in breach of Article 7.2 of the Subsidies Agreement.  Brazil cannot have it 
both ways.3 
 
8. In summary, while Brazil’s consultation request did identify measures at issue for purposes of 
DSU Article 4.4, the measures it actually identified did not include export credit guarantees for 
agricultural commodities other than cotton.  Thus, the latter measures were not within the scope of 
consultations, were not consulted upon, and could not have been included in Brazil’s panel request.   
 
4. Is it argued that the export credit guarantee programmes concerning upland cotton are 

each a separate or independent measure, in that they operate independently?  USA 
 
9. The CCC export credit guarantee programme (GSM-102), the CCC intermediate export credit 
guarantee programme (GSM-103), and the Supplier Credit Guarantee Programme (SCGP) each 
constitute separate programmes.  The distinct operation of the programmes themselves is manifested 
in both the terms of the particular programmes as well as in the nature of the obligation guaranteed.  
The GSM-102 and GSM-103 programmes guarantee obligations of banks.  SCGP extends exclusively 
to obligations of importers.  Obligations guaranteed under the GSM-102 programme may not extend 
beyond three years.  SCGP guarantees a far lower percentage of principal (65 per cent). 
 
10. Within each programme, allocations are made by country, by commodity, and by amount.4  
Thus, discrete programming decisions are made in connection with each such country, commodity, 

                                                 
2Brazil’s Opening Oral Statement, para. 90. 
3In light of the Panel’s intended finding on the scope of Brazil’s consultation request with respect to 

export credit guarantees, the United States will be making a request for a preliminary ruling on this point. 
4See 7 C.F.R. §§ 1493.4, 1493.5 (setting forth allocation criteria).  These criteria also apply to SCGP.  

7 C.F.R. § 1493.400. 



WT/DS267/R/Add.2 
Page I-79 

 
 
programme, and amounts (in terms of a guarantee value).5  As a result, for the last 10 fiscal years, for 
example, as described in the First Written Submission of the United States, no cotton transactions 
occurred under the GSM-103 programme. 
 
11. Furthermore, each export credit guarantee issued is a separate measure.  Under DSU Article 
4.4, it is incumbent upon Brazil to identify in its consultation request “the measures at issue.”  Here, 
Brazil identified the measure as “export credit guarantees . . . to facilitate the export of US upland 
cotton,” and the United States may, and did, rely on that consultation request (including the attached 
statement of evidence) for notice. 
 
5.
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specific basis confirms that alleged export subsidy measures can be defined on a product-specific 
basis – and that is exactly what Brazil did here.   
 
16. In contrast, for those specific commodities for which such Member does not have a reduction 
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superseded, there would no longer be any measure in existence to challenge.  Accordingly, a Report 
by the Informal Group of Experts to the Committee on Subsidies and Countervailing Measures 
suggested that recurring subsidies – such as grants for purposes other than the purchase of fixed assets 
and price support payments – should be expensed, or attributed to a single year, rather than allocated 
over some multi-year period.13 
 
35. In the case of production flexibility contract payments and market loss assistance payments, 
these measures were subsidies allocated to a particular crop or fiscal year by the respective 
authorizing legislation.  Pursuant to the 1996 Act, the last production flexibility contract payment was 
made for fiscal year 2002 (1 October 2001 – 30 September 2002) “not later than” 30 September 
2002. 14  Pursuant to legislation enacted on 13 August 2001, the last market loss assistance payment 
was for the 2001 marketing year (1 August 2001 – 31 July 2002), that is, for market conditions 
prevailing in that year.15  Once the relevant fiscal year and marketing year, respectively, had been 
completed, these measures would no longer exist.  Thus, by the time of Brazil’s consultation and/or 
panel requests, there were no measures to consult upon nor to be at issue under the DSU; production 
flexibility contracts and market loss assistance payments therefore do not fall within the Panel’s terms 
of reference.  
 
Agricultural Assistance Act of 2003 
 
16. What, if any, prejudice in terms of the presentation of its case does the United States 

allege, should the Panel proceed to consider the measures constituting the cottonseed 
payments under the Agricultural Assistance Act of 2003? USA   

 
36. It has been a fundamental characteristic of both the GATT 1947 and the WTO dispute 
settlement systems that proposed measures may not be the subject of dispute settlement.  This has 
meant that dispute settlement proceedings, including consultations, could not begin until the measure 
at issue actually came into existence.  In seeking to bring into the scope of this dispute the 
Agricultural Assistance Act of 2003, Brazil is seeking to fundamentally expand and change the nature 
of WTO dispute settlement.  This issue goes well beyond the question of whether a particular 
responding party is prejudiced in a particular dispute and cannot be resolved on the basis of whether 
such prejudice has occurred.  The reasons that the United States would be prejudiced if the Panel 
considered any measure under the Agricultural Assistance Act of 2003, including a cottonseed 
payment under that Act, are the reasons that the dispute settlement system has been organized to only 
allow proceedings on actual, not proposed, measures.  First, the responding party would have lost the 
benefit of consultations on these measures.  Consultations serve a number of important functions, 
including helping the parties to understand each others’ concerns and aiding in efforts to resolve the 
dispute.  The DSU affirms the importance of consultations and requires that a Member cannot 
proceed to a panel unless the Member has consulted on that measure.  Likewise, the DSU requires that 
the “measures at issue” be identified in the panel request, and non-existent measures quite simply are 
not measures at all.  
 
37. Apart from reflecting the importance Members have placed on consultations, the DSU’s 
requirement that a measure exist before it can be the subject of dispute settlement proceedings avoids 
a waste of resources since anticipated measures may never come into effect, or may, when enacted, be 
in substantially changed form.  Further, allowing challenges to measures not yet in existence would 

                                                 
13G/SCM/W/415, paras. 1-12; id., Recommendation 1, at 26-27. 
14Federal Agriculture Improvement and Reform Act of 1996, § 112(d)(1), Public Law No. 104-127 

(4 April 1996); 7 US Code § 7212(d)(1). 
15Public Law No. 107-25, § 1(a) (23 Aug. 2001) (“The Secretary of Agriculture . . . shall, to the 

maximum extent practicable, use $4,622,240,000 of funds of the Commodity Credit Corporation to make a 
market loss assistance payment to owners and producers on a farm that are eligible for a final payment for fiscal 
year 2001 under a production flexibility contract for the farm under the Agriculture Market Transition Act.”). 
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effectively authorize panels to issue advisory opinions.  Should Members desire to expand the scope 
of the dispute settlement system in this manner, they may do so – indeed could only do so – through 
amendment of the DSU.  The DSU now requires the existence of a measure before consultations may 
be requested or a panel established.  
 
38. Finally, were the issue of the specific prejudice to the United States relevant in deciding 
whether a panel’s terms of reference could include a measure not in existence at the time of 
consultations or the panel request, the United States notes that this dispute is already complex, with 
multiple measures at issue involving multiple claims.  To require the United States to address Brazil’s 
allegations on the Agricultural Assistance Act of 2003 would detract from the time and resources 
available to respond to questions and make arguments relating to those measures that are properly 
within the terms of reference. 
 
17. (a) What is the relationship of the Agricultural Assistance Act of 2003 to other 

legislation in the request for establishment of the Panel?  BRA, USA   
 
 
 (b) Do the legal instruments follow directly one after another, or are there temporal 

gaps?  Are payments authorized under a broad legislative authority or are they 
specific to each legal instrument?  BRA, USA 

 
 (c) Please provide any implementing regulations.  Do these implementing 

regulations resemble those relating to previous programmes or payments?  Are 
payments made retrospectively?  How if at all is this relevant? BRA, USA 
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breaches a tariff binding, another Member will need to resort to dispute settlement in order to resolve 
the issue.  This does not mean that it is not possible to fully obligate the Member to observe its tariff 
bindings.  The similar situation arises with respect to procedural obligations as well.   
 
45. When responding Members have been confronted by situations in which they considered that 
complaining parties did not meet requirements for invoking dispute settlement procedures, those 
responding Members can voice their objections at consultations and the DSB meetings at which panel 
establishment has been considered, but then must accept that the issue will ultimately be decided by 
the panel.  For example, notwithstanding that the DSU requires consultations on a measure before a 
panel may be established, there is no mechanism available to address a complaining party’s failure to 
consult absent resolution by a panel. 
 
46. Responding Members have allowed jurisdictional issues to go to the panel for resolution as a 
practical way forward that offers sufficient protection for their interests while also protecting the 
integrity of the dispute settlement system.  This does not mean that responding Members in any way 
lost their rights, for example, to consult on the measures at issue before being subject to panel 
proceedings; it has simply been practical to allow the issue to be decided by panels. 
 
47. Likewise, in this dispute, the fact that Brazil has attempted improperly to invoke dispute 
settlement procedures notwithstanding the Peace Clause – and the fact that the United States has 
accepted that the issue should be resolved by the Panel – does not and cannot diminish the right of the 
United States to be exempt from Brazil’s action.  The fact that Members may disregard their 
obligations, or act based on a misunderstanding of the facts or obligations, does not affect those 
obligations.  In this case, Brazil considers that the Peace Clause is inapplicable.  As our argumentation 
to date indicates, we disagree and consider that, based on a correct reading of the law and facts, the 
Peace Clause is applicable, and Brazil was obliged not to bring this dispute.  Upon making a finding 
on this issue in our favour, the Panel would effectively be concluding that Brazil’s invocation of 
dispute settlement was improper – even if undertaken in good faith – just as panels have in the past 
concluded that complaining parties have improperly included measures that were not consulted upon 
in their panel requests or claims that were not within the panel’s terms of reference in their 
argumentation.  
 
21. In US - FSC and US -71ttlement 8n. 
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precisely.”21  “Fixed” means “stationary or unchanging in relative position.”22  Thus, as used in 
paragraph 6(a), a “defined and fixed base period” means a base period that is “set out precisely” and 
“stationary or unchanging in relative position.”  That is, the “definite” base period must not be 
“changing in relative position”; for example, the “base period” for purposes of determining “base 
acres” for the deficiency payments under the 1990 Act was a farm’s average acreage over the three 
most recent years23, and so, was not a “fixed” base period but a moving one.  On the other hand, US 
direct payments satisfy this criterion because eligibility is determined by historical production of any 
of a number of crops (including upland cotton) in a base period that is “definite” (set out in the 2002 
Act) and “stationary or unchanging in a relative position” (does not change in relative position for the 
duration of the 2002 Act). 
 
23. Please explain the meaning of "a" in "a defined and fixed base period" in paragraph 

6(a) of Annex 2 of the Agreement on Agriculture, the meaning of "the" in "the base 
period" in paragraphs 6(b), (c) and (d), and the difference between these and the phrase 
"based on the years 1986-88" in Annex 3.  BRA, USA 

 
50. Paragraph 6(a) establishes that eligibility for payments under a decoupled income support 
measure shall be determined by clearly-defined criteria in “a defined and fixed base period.”  That is, 
paragraph 6(a) does not mandate that any particular base period be used for a decoupled income 
support measure and does not mandate that the same base period be used for all decoupled income 
support measures.  This contrasts with the use of the phrase “the base period” in paragraph 9 of Annex 
3, which is defined in that same paragraph as “the years 1986 to 1988.”24  
 
51. Paragraphs 6(b), (c), and (d) use the term “the base period.”  As these subparagraphs all 
follow paragraph 6(a), in which eligibility is set in “a” defined and fixed base period, the later 
references to “the base period” should be read to refer to the base period used for eligibility under 
paragraph 6(a).  Again, because paragraph 6(a) does not mandate that any particular base period be 
used (as opposed to paragraph 9 of Annex 3), “the base period” for paragraphs 6(b), (c), and (d) will 
be the “defined and fixed base period” used for purposes of eligibility under the decoupled income 
support measure.  The definite article “the” is commonly used to refer back to a member of a 
indefinite set identified by the indefinite article “a.”  For example, it would be common grammatically 
to say:  “A Member may take action if the Member makes the appropriate notification to the WTO.” 
 
24. How often can a Member define and fix a base period in accordance with paragraph 6 

of Annex 2 of the Agreement on Agriculture? BRA, USA 
 
52. Paragraph 6 establishes policy-specific criteria applying to a decoupled income support 
measure.  Under paragraph 6(a), eligibility for payments under such a measure shall be determined by 
criteria “in a defined and fixed base period.”  Other policy-specific criteria under paragraph 6 
establish that the amount of payments under a decoupled income support measure shall not be related 
to or based on the type or volume of production, the prices, or the factors of production employed in 
any year after the base period used for purposes of determining eligibility under paragraph 6(a).  

                                                 
21The New Shorter Oxford English Dictionary, vol. 1, at 618 (1993 ed.). 
22The New Shorter Oxford English Dictionary, vol. 1, at 962 (1993 ed.). 
23See US First Written Submission, para. 101 n. 92. 
24Agriculture Agreement, Annex 3, paragraph 9 (“The fixed external reference price shall be based on 

the years 1986 to 1988 and shall generally be the average f.o.b. unit value for the basic agricultural product 
concerned in a net exporting country and the average c.i.f. unit value for the basic agricultural product 
concerned in a net importing country in the base period .”) (emphasis added).  See also id., Annex 3, paragraph 5 
(“The AMS calculated as outlined below for the base period shall constitute the base level for the 
implementation of the reduction commitment on domestic support.”) (emphasis added).  Appellate Body Report, 
Korea - Measures Affecting Imports of Fresh, Chilled and Frozen Beef , WT/DS161/AB/R - WT/DS169/AB/R, 
adopted 10 January 2001, paras. 115-16. 
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Thus, with respect to a decoupled income support measure, the base period used must be “defined and 
fixed.”   
 
53. There is no requirement in paragraph 6 that a particular base period be used for a decoupled 
income support measure nor that the same base period be used for purposes of every decoupled 
income support measure.  Thus, so long as the base period for a particular measure is “defined and 
fixed,” this element of the policy-specific criteria in paragraph 6 will be met.   
 
54. For purposes of this dispute, the base period for US direct payments under the 2002 Act is 
defined by the 2002 Act and fixed for the duration of the 2002 Act – that is, for marketing yea
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because there is no requirement that a recipient produce upland cotton or any other crop in order to 
receive these payments.  Direct payments are made with respect to farm acreage that was devoted to 
agricultural production in the past.  In its rebuttal submission, the United States will describe 
production flexibility contr
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66. As set out in the US answer to Question 29 from the Panel, the United States does not view 
the first sentence of paragraph 1 as merely setting out a general principle; according to its term, it 
establishes a “fundamental requirement” for green box measures under Annex 2.  However, Annex 2 
also indicates that measures that conform to the basic criteria of the second sentence plus the 
applicable policy-specific criteria of paragraphs 6 through 13 comply with that fundamental 
requirement.  Thus, the first sentence of paragraph 1 provides important context for the interpretation 
of other provisions of Annex 2. 
 
67. US direct payments satisfy the criteria set out in Annex 2 and therefore comply with the 
fundamental requirement of the first sentence of paragraph 1.  As explained in the US answer to 
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examination of the support those measures were granting as of the time such measures were in 
existence.  Were the Peace Clause breached in any particular year, a Member could bring an action 
against such measure (subsidy), but only for the year of the breach.  For example, where subsidies 
were provided on a yearly basis, a Member could breach the Peace Clause in one year in which the 
support such measures grant is in excess of that decided during the 1992 marketing year but could be 
in conformity in the following year if support were again within the 1992 marketing year level.  Only 
the subsidies for the year in which the Peace Clause were breached would not be exempt from actions.   
 
76. Finally, we note that payments under the 2002 Act are recurring subsidies, expensed in the 
crop year to which they apply and superseded by new payments in the following crop year.40 (So too 
were past payments under the expired 1996 Act.)  Thus, whether such measures conform fully to 
Article 6 and do not grant support in excess of that decided during the 1992 marketing year – that is, 
whether such measures are exempt from action under Article 13(b) – must be judged on a year-by-
year basis.  A breach of the Peace Clause in any particular year would allow a Member to bring an 
action against such measures, but only for the year of the breach.  
 
36. Does a failure by a Member to comply with Article 13(b) in respect of a specific 

commodity impact its entitlement to benefit in respect of other agricultural products 
from the exemption from action provided by Article 13(b)? BRA, USA 

 
77. No.  For example, were the Panel to find a breach of the Peace Clause because the product-
specific support US measures grant for upland cotton is in excess of that decided during the 1992 
marketing year, this would not remove Peace Clause protection for support for soybeans (or any other 
commodity).  In any subsequent action, a complaining Member would have to demonstrate that the 
challenged measures breach the Peace Clause with respect to that commodity and support. 
 
37. In the United States' view, why did the drafters not use the exact term 

"product-specific" in Article 13(b)(ii)? USA 
 
78. It is not possible to determine exactly why the drafters of Article 13(b)(ii) did not use the term 
“product-specific support” in place of “support to a specific commodity.”  Nonetheless, the phrase 
“support to a specific commodity” must be interpreted according to its ordinary meaning, in context, 
and in light of the object and purpose of the Agreement.  As the United States has explained, this 
phrase means “product-specific support.”41  We note that while it is no doubt a good drafting rule to 
use one and only one term for any given concept in an agreement, the drafters’ failure to follow that 
rule does not alter a treaty interpreter’s obligation to interpret under the customary rules of public 
international law the words that actually are in the treaty.  
 
79. Further, it is not surprising that this exact phrase is not used in the Peace Clause.  The phrase 
“product-specific support” is not a defined term to be found in Agriculture Agreement Article 1.  Not 
surprisingly, then, in different provisions the Agriculture Agreement uses different words to describe 
the concept of productbe 
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“support.”43  The use of the phrase “support to a specific commodity” in the Peace Clause to refer to 
“product-specific support” is not remarkable in light of these multiple examples of different words in 
the Agreement that describe the same concept.44 
 
38. Given the fact that subsidies available for more than one product could have various 

effects on production, how does the United States demarcate between product-specific 
support and non-product specific support ? USA 

 
80. The phrase “support to a specific commodity” in the Peace Clause proviso, read according to 
its ordinary meaning, in context, and in light of the object and purpose of the Agreement, means 
“product-specific support.”  The United States finds the demarcation between product-specific and 
non-product-specific support in the Agriculture Agreement.  Specifically, Article 1(a) defines the 
universe of support making up the Aggregate Measurement of Support as follows:  
 

“Aggregate Measurement of Support” and “AMS” mean the annual level of support, 
expressed in monetary terms, provided for an agricultural product in favour of the 
producers of the basic agricultural product or non-product-specific support provided 
in favour of agricultural producers in general, other than support provided under 
programmes that qualify as exempt from reduction under Annex 2 to this Agreement . 
. . (italics added). 

Article 1(h), which defines the “Total Aggregate Measurement of Support,”45 and paragraph 1 of 
Annex 3, explaining the calculation of the Aggregate Measurement of Support46, also distinguish 
between product-specific and non-product-specific support, without providing additional detail to that 
found in Article 1(a). 
 
81. Article 1(a), therefore, provides the basic demarcation between product-specific and non-
product-specific support; as mentioned at the first panel meeting, Brazil has not contested this point.  
Product-specific support, then, is “support . . . provided for an agricultural product in favour of the 
producers of the basic agricultural product.”  This definition contains two elements.  First, the support 
must be provided “for an agricultural product,” which suggests that the subsidy is given “in favour 
of”47 a product and not in respect of criteria not related to the product or in respect of multiple 
products.  Second, such support is “in favour of the producers of the basic agricultural product,” 

                                                 
43Again, the use of the term “commodity” in place of “product” may result from the unique negotiating 

history of the Peace Clause.  While the term “product” is used exclusively elsewhere in the Agreement, in the 
course of the Uruguay Round agriculture negotiations, the term “commodity” had been commonly used.  See, 
e.g., Framework Agreement on Agriculture Reform Programme, Draft Text by the Chairman, 
MTN.GNG/NG5/W/170, paras. 3, 5, 6, Annex I (11 July 1990).  Despite the fact that the Peace Clause uses 
“commodity” in place of “product,” Brazil has not suggested that “commodity” should be interpreted as 
anything other than agricultural "products" subject to the Agreement.   

44The United States also notes that under paragraph 1 of Annex 3, non-product-specific support is to be 
aggregated into one separate AMS, which supports the notion that non-product-specific support is not to be 
allocated to specific products, contrary to what Brazil urges the Panel to do here. 

45Agriculture Agreement, Article 1(h) (“‘Total Aggregate Measurement of Support’ and ‘Total AMS’ 
mean the sum of all domestic support provided in favour of agricultural producers, calculated as the sum of all 
aggregate measurements of support for basic agricultural products, all non-product-specific aggregate 
measurements of support and all equivalent measurements of support  for agricultural products . . . .”). 

46Agriculture Agreement, Annex 3, paragraph 1 (“Subject to the provisions of Article 6, an Aggregate 
Measurement of Support (AMS) shall be calculated on a product-specific basis for each basic agricultural 
product  receiving market price support, non-exempt direct payments, or any other subsidy not exempted from 
the reduction commitment (‘other non-exempt policies’).  Support which is non-product specific shall be 
totalled into one non-product-specific AMS in total monetary terms.” (emphasis added)). 

47The New Shorter Oxford English Dictionary, vol. 1, at 996 (1993 ed.) (definition of “for”: “in favour 
of”; “[w]ith the purpose or result of benefitting”). 
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specific or non-product-specific.  This analysis has no foundation in the Agriculture Agreement.  In 
fact, Brazil has not followed its own approach through to its logical conclusion: as alluded to by 
Question 41 from the Panel, presumably Brazil could have taken all non-
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93. If the Panel were to conclude that the Step 2 programme and payments made thereunder could 
be separated in to domestic and export components, and the export component were deemed to be an 
export subsidy, logically, that component would no longer constitute domestic support.  Therefore, 
that measure would not form part of an analysis under Article 13(b), but rather would fall under 
Article 13(c).  For data relating to Step 2 payment by fiscal year and use, please see the US answer to 
Question 104 from the Panel. 
 
46. What is the relevance, if any, of the concept of "specificity" in Article 2 of the SCM 

Agreement and references to "a product" or "subsidized product" in certain provisions 
of the SCM Agreement to the meaning of "support to a specific commodity" in 
Article  13(b)(ii) Agreement on Agriculture? BRA, USA 

 
94. The concept of specificity in Article 2 of the Subsidies Agreement is entirely unrelated to the 
meaning of  “support to a specific commodity” in Article 13(b)(ii) of the Agreement on Agriculture.  
Generally, under Article 2 of the Subsidies Agreement, a subsidy is specific if it is limited, in law or 
in fact, to “an enterprise or industry or group of enterprises or industries.”  The relevant context for 
“support to a specific commodity” is found in Articles 1(a), 1(h), 6.4, and Annex 3 of the Agriculture 
Agreement. 
 
"in excess of that decided during the 1992 marketing year"  
 
47. Where does Article 13(b)(ii) require a year-on-year comparison?  BRA, USA 
 
95. Please see the US answer to Question 35 from the Panel for a reply to this question. 
 
48. Does Article 13(b)(ii) require a comparison of support granted with support decided?   

How could such a comparison be made?  BRA, USA  
 
96. The proviso to Article 13(b)(ii) requires a comparison of the product-specific support that 
challenged measures grant (in this case, for upland cotton) to the product-specific support decided 
during the 1992 marketing year.  The United States agrees with Brazil that the Peace Clause proviso 
requires an apples-to-apples comparison.  However, while Brazil’s proposed comparison (the 
budgetary outlays that may be allocated to a commodity, whether product-specific or non-product-
specific) has no grounding in the text or context of the Peace Clause, the United States believes the 
basis for this comparison is established by the use of the word “decided.” 
 
97. The term “decided” is not explicitly defined in the Agreement and is not used elsewhere in 
the Agriculture Agreement nor in the Subsidies Agreement to refer to support or subsidies.  Members’ 
unique choice of words must be given meaning.  “Decide” means to “[d]etermine on as a settlement, 
pronounce in judgement” and “[c]ome to a determination or resolution that, to do, whether.”54  Thus, 
the basis for the comparison under the Peace Clause proviso is the product-specific support that was 
“determined” or “pronounced” during the 1992 marketing year.  US measures “decided” product-
specific support for upland cotton in terms of a rate of 72.9 cents per pound through the combination 
of marketing loans and defi 110  TD -0.75ished by Tw j88.5 f 4  Tc 0.3  Tw (specific su0992 mark455o) Tj10llocated to a coth Braz223 0 ed  to � Tjtly nd co yeariettlementbworow12.75 favouring the 1992 meae, the Memb(a 0.4718  Tw (of marketin02 isAgree77j88.5 Tc sess Tc,e thighTD etc.t oa rmhisying  Tw ( )5  Tc c (54) Tj7.5 -5.25  TD /F0 11.2c 0.18755Tf-0.1125  Tc 0.05  Tw (  Thus, ) Tj20port for 612.75  TD -0.160d.”) Tj218.plicitly nd co yearwouldtionmit038 evalu  TD /Ff 4  Tc 162654  Tw (specific)3arison.j62 given m TD hrough t-12.75  TD -0cthis case, for upla7.75niv0967  T6w (The term 086r the co4theiven mae, the Memb.b.b.ba rmhisying    n (the) Tj  Memec]omtle  Tc 1.2541  T52.5 0  TD -0.1123  Tc 1..............................  Tc 90(The te1..................  Tc ET7w (sp) T  Th1ppo0298 iesfBT ( 6 (sp) eiveDj0 -12.108 -8 (54) Tj7.5 -5.25  TD /F0 11.2c 0.1875 Tf-0.11254.54) Tj72 9-5.25  TD 093rison.jng 8 is not exNew Sh75 embOxf5 0 Eng“ Dic TD  edTw ( )8) Tj3.75 07.59-5.25  TD 0032d” or 6224 and, vol. 1,e t 607b(firs ) TjD -r (sf 00 TD st o(itant sTc 0.2802 230.00  T1 (54) Tjc su33 whether260defi) Tjhig 0 l)...  Tc 41 Tj-322.5 -12.7-5  TD ( ) Tj0 -12.  Tc -7.54
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year could be made through more than one decision, however.  In addition, the Communities suggests 
that this decision is one “in which support for a specific product is decided and allocated for future 
years.”  While it may be that a Member decided support for a future year during the 1992 marketing 
year, forming the benchmark for the comparison under the Peace Clause proviso, it would also appear 
likely that a Member decided on a level of support for the marketing year during that marketing year.  
Thus, the support decided during the 1992 marketing year would not appear to be necessarily limited 
to support for future years. 
 
52. Please comment on an interpretation of the words "decided during" in Article 13(b)(ii) 

that would read them as synonymous with the  words "authorized during".  BRA, USA 
 
103.  The ordinary meaning of the words “decided during” would be “determined or pronounced 
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107.  Finally, we note that in anticipation of the 1993 crop year the Department of Agriculture also 
initially pronounced the level of support for the 1993 crop year during the 1992 marketing year.  On 
24 March 1993, regulations were published at 58 Federal Register 15755 setting the marketing loan 
rate at 52.35 cents per pound and leaving undisturbed the effective price for deficiency payments at 
72.9 cents per pound.63  Thus, the support decided for the 1993 crop was the same as that decided for 
the 1992 crop: to ensure producer support of 72.9 cents per pound of upland cotton. 64   
 
55. Please provide a copy of the instrument in which the rate of support for upland cotton 

during the marketing year 1992 was decided, indicating the date of the decision.  USA 
 
108.  As indicated in the US answer to Question 54 from the Panel, the United States has provided 
copies of multiple legal, regulatory, and administrative instruments and publications reflecting the rate 
of support decided during marketing year 1992.  These multiple decisions stem from the fact that an 
effective price and marketing loan rate were first published in advance of the 1992 marketing year in 
order to allow producers to become familiar with the programmes; subsequently, the Secretary of 
Agriculture decided not to change either the effective price (72.9 cents per pound) or the marketing 
loan rate (52.35 cents per pound), despite having the authority to do so. 
 
56. Could the United States please explain how support granted under legislation that dates 

back to 1990 can have been support "decided during the marketing year 1992"?  USA 
 
109.  Payments during the 1992 marketing year were made pursuant to the 1990 Act, which 
directed the Secretary of Agriculture to make marketing loan payments and deficiency payments (as 
well as Step 2 payments).  The 1990 Act, however, was only the first decision on the level of support.  
The Act provided that the marketing loan rate could “not be reduced below 50 cents per pound”.65  
The 1990 Act also stated that the “established price for upland cotton shall not be less than $0.729 per 
pound”.66  Thus, the Secretary had discretion to alter those rates of support.  
 
110.  The Secretary decided to set the marketing loan rate at 52.35 cents per pound in April 1992 
but also decided not to change the implementing regulations establishing the effective price for 
deficiency payments.  Similarly, during the 1992 marketing year, the Secretary had the discretion to 
raise the deficiency payment target price above 72.9 cents per pound and to raise the marketing loan 
rate above 52.35 cents per pound but decided not to.  Documents published during 1992 evidence this 
decision: the 1992 supplement to the United States Code published in January 1993 reflects the 
decision not to alter the statutory provisions relating to upland cotton rates.  The 1993 Code of Federal 
Regulations was published in January 1993 and also reflects the decision not to alter the regulatory 
rate provisions.  Finally, when the upland cotton fact sheet was published in September 1992, the 
effective price and marketing loan rate were left unchanged, reflecting the Secretary’s decision not to 
change the level of support.  
 
111.  In this case, the support determined or pronounced by US measures during the 1992 
marketing year was also the support determined or pronounced for the 1992 marketing year.  This 
result is entirely consistent with the Peace Clause text; in fact, it provides certainty to both Members 
seeking to provide support within Peace Clause limits and Members seeking to understand whether 
the Peace Clause has been breached.   

                                                 
63A proposed rule for the 1993 crop was published on 29 September 1992.  The 1993 rates were 

announced on 2 November 1992, and published in the 24 March Notice. 
64We note that one distinction made by the 24 March 2003 regulations between the 1993 crop and the 

1992 crop was that the acreage reduction program percentage was lowered from 10 per cent in 1992 to 7.5 per 
cent in 1993. 

657 U.S.C. 1444-2(a)(1), (2)(A) (1992 Supp.) (Jan. 4, 1993) (Exhibit US-5). 
667 U.S.C. 1444-2(c)(1)(B)(ii) (1992 Supp.) (Jan. 4, 1993) (Exhibit US-5). 
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annum basis?  If possible, please specify how, if at all, budget outlays may be transposed 
into units of production, and which units of production are best to use.  BRA, USA  

 
116.  The United States has explained that the product-specific support decided during the 1992 
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of upland cotton approach thus would not only be based on a faulty premise, but to calculate outlays 
per unit might also necessitate an ex post or retrospective analysis.  Again, this cannot reflect the 
support “decided” by the United States. 
 
 (d)
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Product-Specific Support in Sumner’s per Unit Subsidy Rates (Cents per Pound) by Programme and Year 
 
 

 
MY1992 

 
MY1999 

 
MY2000 

 
MY2001 

 
MY2001 

 
Marketing Loan 

 
44.34 

 
50.36 

 
50.36 

 
50.36 

 
52.00 

 
Deficiency 

 
13.25 

 
na 

 
na 

 
na 

 
na 
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US Upland Cotton Aggregate Measurement of Support 

200270 970 
 
129.  For marketing year 1992, the United States has used official data on budgetary outlays 71 to 
calculate the upland cotton Aggregate Measurement of Support, except for other product-specific 
support in the form of storage payments and interest subsidies.  The latter payment amounts are based 
on estimates by the US Department of Agriculture.  The calculations, in millions of US dollars, are as 
follows: 
 

 
Crop year 1992 (estimate) 

 
Payments 

 
Source 

 
 Deficiency payments 

 
1,017 

 
US Department of Agriculture (USDA), Upland Cotton 
Fact Sheet (Ex. Bra-4) 

 
 Marketing loan gains /  
 Certificate exchange gains 

 
476 

 
USDA budget data (Ex. Bra-6) 

 
 Loan deficiency payments 

 
268 

 
USDA budget data (Ex. Bra-76) 

 
 User marketing certificates 

 
207 

 
USDA, Upland Cotton Fact Sheet (Ex. Bra-4) 

 
 Commodity loan forfeit  

 
(5) 

 
USDA estimate 

 
 Other payments 

 
122 

 
USDA estimate of storage payments & interest subsidy 

 
Product-Specific AMS 

 
2,085 

 
 

 
 
130.  To calculate the upland cotton Aggregate Measurement of Support for marketing year 1999, 
the United States has used official budgetary outlays data for loan deficiency payments, marketing 
loan gains, certificate exchange gains, user marketing certificates, and the 1999 crop year cottonseed 
payment.  For storage payments and interest subsidies, we have used estimates by the US Department 
of Agriculture as notified to the WTO.  The calculations, in millions of US dollars, are as follows: 

                                                                                                                                                        
70Specific AMS
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Crop year 1999 

 
Payments 

 
Source 

 
 Marketing loan gains/ 
 Certificate exchange gains 

 
860 

 
USDA budget data (Ex. Bra-55) 

 
 Loan deficiency payments 

 
685 

 
USDA, Upland Cotton Fact Sheet (Ex. Bra-4) 

 

USDA User mting loancficate excj108.7Tw D 0  Tc -0.1875  Tw ( ) TjETq 198.75 681 m 7195.758681.7f306 7475 658.5f306 7475 658.53095.75 658.5 7306.753658.5f306 74ct Shf306 74ct Sh3095. n 1 1 1 rg 72.7758681.7f30625 23.252e fQ 1 1 1 rg 75.775 658.545120 11.25 re fBT252.75 672  480 0 0 rg ( ) TjET1 1 1 rg 75.775 658.5f30611.25 re fBT245.25 660.736 TD0 0 0 rg 0.0824 Tc 0  Tw (685)42214.25 0  TD 0  Tc -0.1875  Tw ( ) TjETq 306.75 681 m 7306.756658.5f306 74ct9658.5f306 74ct9658.53095.75 658.5 7306.75 658.5f306 74ct 93f306 74ct 933095. n 1 1 1 rg 72.7756658.5f30625 23.252e fQ 1 1 1 rg 75.7ct9658.545120 11.25 re fBT309.75 660.7480 0 0 rg ( ) TjET1 1 1 rg 75.7ct9658.5f30611.25 re fBT309.75 660.736 TD0 0 0 rg 0.0824  Tc -0.0199  Tw (USDA, Upland Cotton Fact Sheet (Ex. Bra) Tj171.75 0  TD -0.2467  Tc 0  Tw (-) Tj3.75 0  TD -0.3109  Tc (4)) Tj7.5 0  TD 0  Tc -0.1875  Tw ( ) TjET72 681 030 0.75 re f72.75 681 13025 0.75 re f198 681 030 0.75 re f72.775 681 m 7125 0.75 re f306 681 030 0.75 re f72.775 681 m 7325 0.75 re f540 681 030 0.75 re f72.75 .5f306 681 42e fQ 1657.7f306 681 42e fQ 1ct Shf306 681 42e fQ 1ct 93f306 681 42e fQ 15 125.xrg 3 0  T6.75 6568110306 741.75 0.10306 741.75 0.3 0  T95.75 658.53 0  T6.775 658.510306 74657.710306 74657.73 0  T95. n 1 1 1 rg 72.75 657.71030625 23.25 re fQ 1 1 1 rg 75.75 669.721120 11.252fBT75.75 672  24e3&9.7211241071030 74657.73 0  3030 0.7572.75 657.71030625 23.25 re 75.75 669.72112.75 340D 0  Tc (USDA,seedoan deficiency89Tw (685)42214.25 0  TD 0  Tc -0.1875  Tw n 1 1 13 0  T95.78 658.53 0  T6ET1 1 53 0  T6ET1 1 657.71030095.75 653 0  T95095.75 653 0  T6306 653 0  T6306 6657.710306 74657.73 0  T95..78 658.53 0 198.75 657.75 107.25 23.25 re fQ 1 1  1 rg 75.728.545120 11.25 re52fBT75.75 672  24e3&9.7211241071030 7ET1 1 53 0 75.775 658.5f30611825 re625 23.25 re 75.75 75 370 0 0 rg 0.079&9.729(685)42214.25 0  TD 0  Tc -0.1875  Tw ( ) Tj53 0  T95096.75 653 0  T6309.75 653 0  T6309.75 6657.71030095.75 653 0  T95095.75 653 0  T6306 653 0  T6306 6657.710306 74657.73 0  T95.096.75 653 0 306.75 657.75 233.25 23.25 re fQ 1 1  1 rg 75.7258.5f30611.25 re52fBT75.75 672  24e3&9.7211241071030 7309.75 653 0 75.7ct9658.5f30611.25 re625 23.25 re 75.75 660575 0  TD -0.24G/AG/N/USA/43&9.7269(685)42214.25 0  TD 0  Tc -0.1875 30 03re f540 T72 681 030 0.703re fe f72.75 681 13025 003re f540 T72 681 0 n 1 1 13 0   f72.775 681 m 7125 003re f540 T72 681 0 ( ) Tj53 0   f72.775 681 m 7325 003re f540 T72 681 03 653 0 e f72 657.75 l h W053 0 e f72 657.75 l 306 653 0 e re Fact Sh86l h W053 0 e re Fact Sh86l 306 681 421.25 r15 125.x57f72.10306 757f72.10306 721.25 r06 741.75 01.25 r06 741.75 586110306 741.7586110306 741.701.25 r06 6 74657.73 0  T95. n 1 57f72.e f72.81 421030625 23.25 re fQ 1 597 rg 75.75 669.721120 11.20fBT309.75 660.75 e3&9.7211241071030 74657.7586110030 0.7572.75 657.71035885 23.25 re 75.75 6694872112.75 335824  13 Oth.01an deficiency660  Tw (-) 214.25 0  TD 0  Tc -0.1875  Tw n 1 1 1.25 r15 n 1 157f72.103306 57f72.103306 01.25 r06 095.75 61.25 r06 095.75 586110306ET1 1586110306ET1 101.25 r06 6 74657.73 0  T95. n 1 157f72. f72.781 421030625 23.25 re fET1 1597 rg 75.728.545120 11.25 re0fBT309.75 660.75 e3&9.7211241071030 7ET1 158611075.775 658.5f30611.25 r5885 23.25 re 75.75 6690 0 0 rg 0.0216 Tc 0  Tw (685)42214.25 0  TD 0  Tc -0.1875  Tw ( ) Tj1.25 r15 ( ) Tj57f72.103309) Tj57f72.103309
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 (b) How, if at all, would these elements be relevant to the claims of Brazil, and the 

United States response thereto?  BRA, USA 
 
137.  (a)  For the reasons stated in its first written submission76
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141.  As the United States has argued, the first point of analysis is Article 10.2 of the Agreement on 
Agriculture, in which Members agreed that they would only provide export credit guarantees in 
conformity with internationally agreed disciplines, which they undertook to develop.  That is, 
Article  10.2 indicates that no “internationally agreed disciplines” currently exist.  The obligation with 
respect to export credit guarantees is, in effect, a work programme to establish a future discipline.  
Brazil has not contested that challenged US export credit guarantee programmes are within the scope 
of Article 10.2.  Therefore, neither item (j) nor Articles 1 and 3 of the Subsidies Agreement are 
relevant to the Panel’s analysis of Article 10.2.  We do note, however, that item (j) of the Illustrative 
List of Export Subsidies was agreed in the Uruguay Round, and, in fact, had previously formed part of 
the Illustrative List under the Tokyo Round Subsidies Code.  Thus, the fact that Members had agreed 
on item (j) and yet, in Article 10.2, agreed to “undertake to work toward the development of 
internationally agreed disciplines to govern the provision of export credits, export credit guarantees” 
and, once agreed, only to provide export credit guarantee programmes “in conformity with” such 
developed and agreed disciplines, suggests that item (j) does not impose disciplines on export credit 
guarantees for agricultural goods. 
 
142.  Context for Article 10 is found in Article 9.1 of the Agreement on Agriculture, which 
describes specific practices that constitute export subsidies for purposes of the Agreement on 
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79. In respect of what time periods does Article 13(c) require an assessment of conformity 

with Part V of the Agreement on Agriculture?  How does this affect, if at all, your 
interpretation of Article 13(b)? BRA, USA 

 
151.  Article 13(c) applies to “export subsidies that conform fully to the provisions of Part V of th[e 
Agriculture] Agreement, as reflected in each Member's Schedule.”  Part V of the Agreement, and in 
particular Article 8, establishes that “Each Member undertakes not to provide export subsidies 
otherwise than in conformity with this Agreement and with the commitments as specified in that 
Member's Schedule.”  Those export subsidy reduction commitments, which are expressed in both 
export quantity and budgetary outlay terms, apply on a yearly basis.80  Accordingly, a Member may 
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 (c) paragraphs 125 ff. (guaranteed loan subsidy)81 
 
156.  The Credit Reform Act of 1990 establishes the procedures and parameters for US credit and 
credit guarantee programmes.  In accordance with the provisions of that Act, the budgeting and 
accounting for US credit programmes, including the CCC export credit guarantee programmes, are 
based on the estimated lifetime costs to the Federal Government of making the credit available.  In the 
case of credit guarantees, those costs are based on estimated payments by the Government to cover 
defaults and delinquencies, interest subsidies, and other requirements, and payments to the 
Government, including origination and other fees, penalties, and recoveries.  
 
157.  In presenting the annual budget, the subsidy costs of the programme reflect an estimate of the 
long-term costs to the Government.  This estimate reflects various assumptions regarding credit risk, 
interest costs, and other factors that will apply over the lifetime period of the credit. At the time the 
budget is prepared, these costs are presented as estimates as of the date the budget is prepared – that 
is, they are a snapshot of the estimated costs.  In fact, Brazil acknowledges in paragraph 125 of m.09431s, aea0 -12  TD /F0 eg0.1434 oir5 0  TDw Tc 0.981ted fas praT8um.1434  Tc 0.2934  Tw933  asli12.75  T1efl3rthe Gsh0it a-337.5 - T1efl3rthe Gsf the Gover2.75  TD -0.3 Tc
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re-estimates thus far have resulted in a net reduction in the estimated costs of these programmes of 
over $1.9 billion since the inception of credit reform budgeting in fiscal year 1992. 
 
174.  Further, as discussed in response to Question 81(c), the combined net costs of the cohorts 
associated with the 1994 and 1995 guarantee programmes, which are expected to close this year, are a 
receipt of $29 million to the Federal Government.  Based on those results, the Brazilian claim in 
paragraph 24 that "operating costs and losses for GSM 102, GSM 103, and SCGP have outpaced 
premiums collected in every single year since the United States started applying the formula in 1992" 
is not supportable. 
 
82. Please explain each of the following statements and any possible significance it may have 

in respect of Brazil's claims about GSM
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development for US agricultural commodities." (7 CFR 1493.10(a)(2) Exhibit 
BRA-38) 

 
178.  Although the goal of the export credit guarantee programmes is to expand market 
opportunities, such goal alone has no bearing on the proper characterization of the programm
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on export credit guarantees; second, “after agreement on such disciplines,” they must provide export 
credit guarantees “only in conformity therewith”.  Thus, Members agreed that those internationally 
agreed disciplines would constrain the provision of export credit guarantees, which in turn would 
contribute to the goal of Article 10, to prevent the circumvention of export subsidy commitments.   
 
191.  Although the language quoted from paragraph 21 of the United States' closing oral statement 
was intended to address concerns involving domestic support for upland cotton,85 it also applies in the 
case of export subsidies.  The United States also cannot provide export subsidies without limit.  It has 
a schedule of export subsidy reduction commitments for 12 commodities.  For these commodities, 
export subsidies can only be provided in ac
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credit guarantees, and insurance programmes until internationally agreed disciplines are reached, and 
in that sense the export subsidy disciplines of the Agreement do not apply to the export credit 
guarantee programmes at issue in this dispute.  
 
195.  The SCGP began in 1996, and no transactions occurred under this programme in connection 
with cotton until fiscal year 1998, which began in September 1997.  Although the negotiators 
obviously could not have considered the application of this specific programme, it is substantially 
similar in its operation to other US export credit guarantee programmes.  Again, Brazil has not 
contested that SCGP provides export credit guarantees within the meaning of Article 10.2.  Thus, the 
deferral of disciplines under Article 10.2 similarly applies. 
 
STEP 2 PAYMENTS 
 
89. 



WT/DS267/R/Add.2 
Page I-124 
 
 

exports and submitted to the USDA FAS. Is Exhibit BRA-66 - Form CCC 1045-2 - also a 
valid example? If not, please identify any differences or distinctions.  USA  

 
200.  The Brazilian exhibits appear to be accurate versions of old Step 2 programme documents.  
Some of the documents in the exhibit are for domestic handlers and involved programme payment 
assignments. We also note that, in making an export claim, other documentation like bills of lading 
may be needed.   
 
201.  The official documents for the upland cotton step 2 programme can be found at the Farm 
Services Agency website (www.fsa.usda.gov/daco, click on "cotton" and on "upland cotton user 
marketing certificate programme".)  There is a common contract that exists for both domestic users 
and exports under the Step 2 programme, CCC Form CCC-1045UP.  Because of the different nature 
of uses and therefore applications, there are separate reporting forms: CCC-1045UP-1 for domestic 
users and  CCC-1045UP-2 for Exporter Users.  Recently updated documents used for this programme 
are attached as Exhibit US-21. 
 
93. Please elaborate why the United States deems that Step 2 payments upon submission of 

proof of export are not subsidies contingent upon export.  Is it the US contention that, in 
order to be contingent on export, exportation must be the exclusive condition for receipt 
of the payment? USA 

 
202.    As the United States has indicated, all upland cotton produced in the United States is eligible 
for the benefit of the Step 2 cotton subsidy.  If the statutory price condition applies, all US upland 
cotton used during the applicable period of time will received the subsidy.  “Use” in domestic 
manufacture or export constitutes the universe of potential use of US upland cotton.  The United 
States submits that when the entirety of production of a good in a country is eligible to receive a 
subsidy, no contingency on export exists.  The Step 2 subsidy is entirely distinct in this regard from a 
hypothetical situation in which a subsidy is theoretically available for domestic use, but in reality is 
exclusively or nearly exclusively available in connection with exports. 
 
95. Do the criteria in 7 CFR 1427.103(c)(2) (Exhibit BRA-37) that Step 2 "eligible upland 

cotton" must be "not imported cotton" apply to both domestic and export payments?  
USA 

 
203.  Only domestic cotton is eligible for Step 2 payment, which is made if the statutory price 
conditions are met and requisite proof of use is submitted. 
 
96. Is a domestic sale a "use" for the purposes of Step 2 payments? Is a sale for export, or 

export, considered a "use"? USA   
 
204.  A sale is not a use for purposes of the Step 2 subsidy.  For domestic manufacture, opening the 
cotton bale constitutes use.  For exports, similarly, the sale alone does not itself constitute use; the 
exporter must demonstrate actual exportation.86  
 
97. How does the United States respond to Brazil's assertion, at paragraph 70 of Brazil's 

oral statement at the first session of the first substantive meeting, that "It is obvious that 
a single bale of cotton cannot be both exported and used domestically."  Is this a 
relevant consideration? USA 

 
205.  It is unclear what Brazil’s assertion is intended to demonstrate.  The Step 2 programme makes 
payments to documented users of US upland cotton.  If a bale cannot be both opened domestically and 
exported (although it is not clear why that would be so), that amounts to arguing that a single bale 
                                                 

867 Code of Federal Regulations 1427.103(a). 
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contract was made.  As the Panel is aware, Step 2 payments can be made only when there is a 
difference between world and US prices for cotton for a certain time period.  In the case of fiscal year 
1996, these prices did not satisfy the Step 2 conditions, but there were some payments that were made 
during that fiscal year because they had accrued by an export contract made in the previous fiscal 
year.  That rule is now changed88 so that the rate that applies for export use is the rate that is in effect 
when the export is made not when the contract for export was made. 
 
105. Why is the Step 2 programme separated into "domestic users" and "exporters"?  Apart 

from differentiating between exporters and domestic users, with consequential 
differentiation as to the forms that must be filled out and certain other conditions that 
must be fulfilled, are the eligibility criteria for Step 2 payments identical?  Are the form 
and rate of payment, as well as the actual payment made, identical? USA 

 
213.  US law does not separate the Step 2 programme into domestic users and exporters.  There is 
but one Step 2 statute – codified at 7 US Code 7937 – and but one Step 2 rule for all users – found at 7 
Code of Federal Regulations 1427.100-.108.  The statute and rule do identify “domestic users” and 
“exporters” as the universe of bona fide users of upland cotton and thus potential recipients for Step 2 
payments.  Therefore, the only distinction drawn between these recipients is the proof of use: 
domestic handlers are paid when they open a bale, and exporters are paid when they export.  The form 
and rate of payment are identical. 
 
106. With respect to paragraph 139 of the United States' first written submission, are Step 2 

export payments included in the annual reduction commitments of the United States? If 
so, why? USA 

 
214.  The United States does not distinguish between the uses of US upland cotton for purposes of 
reporting the subsidy because the subsidy is not contingent on export performance.  All Step 2 
payments are reported as product-specific domestic support for upland cotton and are included within 
the Total Aggregate Measurement of Support calculation for purposes of domestic support reduction 
commitments. 
 
107. Please comment on any relevance, to Brazil's de jure claims of inconsistency with the 

provisions of the Agreement on Agriculture, of Exhibit BRA-69, which shows Step 2 
payments made to (i) domestic users and (ii) exporters.  This Exhibit shows that, from 
FY 91/92 through 02, the Step 2 payments for exporters exceeded those for domestic 
users in FY 94; FY 95; FY 96 (in fact there were no domestic payments in FY 96); and 
FY 02.  In the other years, the domestic payments are greater than export payments.  
BRA, USA 

 
215.  Without commenting on the accuracy of the specific numbers set forth in Exhibit BRA-69, it 
is entirely possible that in certain years one type of user happened to receive a larger share of 
payments than another type of user.  This would entirely be a function of market conditions and 
relative demand for manufacture or for export.  That is, differences in amounts paid to exporters and 
domestic users during any time period are happenstance based on actual use of US upland cotton.   
 
216.  The United States notes that payments to exporters were previously made based on when 
exporters finalized the sale contract, not on when the cotton was actually exported.  In the specific 
case of fiscal year 1996, it appears that payments for exported upland cotton accrued during a period 
when Step 2 payments were allowed by the statute, but that the payments were actually made at a time 
when market conditions no longer met the statutory criteria for payment.  The rule has been 
changed,89 and that situation can no longer recur. 
                                                 

88See 61 Federal Register 37544, 37548 (18 July 1996). 
89See 61 Federal Register 37544, 37548 (July 18, 1996). 
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 (b) Why would a domestic user or an exporter select to receive a marketing 

certificate over a cash payment?  What is the proportion of cash payments vs. 
marketing certificates granted under the programme?  USA 

 
220.  A user of upland cotton that elects to receive payment in the form of a marketing certificate is 
entitled to redeem that certificate for an equivalent amount of upland cotton held by the Commodity 
Credit Corporation (CCC).  Although authorized by statute, no Step 2 payments have been made in 
recent times in the form of certificates.  Marketing certificates in lieu of cash payments for Step 2 
were last used heavily in the early to mid-1990s.  The CCC does not currently maintain high upland 
cotton inventories from which such certificates if issued could be redeemed.   
 
111. Does the United States maintain its argument that actions based on Article 3.1(b) of the 

SCM Agreement are conditionally "exempt from actions" due to the operation of 
Article 13 of the Agreement on Agriculture? USA 

 
221.  Article 13(c) provides that “export subsidies that conform fully to the provisions of Part V of 
this Agreement, as reflected in each Member's Schedule, shall be . . . exempt from actions based on 
Article  XVI of GATT 1994 or Articles 3, 5 and 6 of the Subsidies Agreement.”  Article 13(b), which 
applies to domestic support measures, does not reference Subsidies Agreement Article 3.  Brazil has 
advanced claims under Article 3.1(b) of the Subsidies Agreement only with respect to Step 2 
payments, which are domestic support measures and not export subsidies.  Thus, on the US view the 
Peace Clause would not appear to be applicable; however, to the extent Brazil asserts that Step 2 
payments (or some part thereof) are export subsidies, Article 13(c) would be relevant. 
 
222.  We also note that paragraph 7 of Annex 3 requires that support in favour of domestic 
agricultural producers that is provided through payment to processors shall be included in the AMS of 
the Member.  If payments are made in connection with both domestic and foreign product then such 
payments are not support in favour of domestic agricultural producers.  Consequently, the Agriculture 
Agreement necessarily contemplates that support paid to processors may be paid solely with respect 
to domestic  production.  Under Article 6.3 of the Agriculture Agreement, if a Member is providing 
support within its domestic support reduction commitments, then such support may not be challenged 
under Article 3.1(b) because that Article applies “[e]xcept as provided in the Agreement on 
Agriculture”.  If a Member exceeds its domestic support reduction commitments, on the other hand, 
then such support paid to processors would be actionable under Article 3.1(b). 
 
112. In the event that the Panel finds that Article 6.3 of the Agreement on Agriculture does 

not preclude an examination of Brazil's claims under Article 3.1 of the SCM Agreement 
and Article III:4 of GATT 1994, how does the United States respond to the merits of 
Brazil's claims relating to Step 2 payments under those provisions? USA  

 
223.  As indicated in the US answer to Question 111 from the Panel, and as the European 
Communities has noted in its third party submission, inasmuch as paragraph 7 of Annex 3 of the 
Agreement on Agriculture requires support in favour of agricultural producers that is paid to 
processors to be included in the Member’s Aggregate Measurement of Support, then the Agreement 
on Agriculture necessarily contemplates that such payments to processors may apply solely with 
respect to domestic product.  Otherwise, as in the case of Step 2 payments, domestic cotton producers 
would not receive the relative price benefit conferred by the payment.  Consequently, such 
discrimination in favour of domestic production is permitted under the Agreement on Agriculture and, 
under Article 21.1 of that Agreement, the provisions of GATT 1994 and of other Multilateral Trade 
Agreements in Annex 1A to the WTO Agreement are expressly “subject to the provisions of [the 
Agriculture] Agreement.”  For that reason, neither Article 3.1(b) of the Subsidies Agreement nor 
GATT 1994 Article III:4 precludes such payments to users of US upland cotton, unless the 
United States exceeds its domestic support reduction commitments. 
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113. Is it necessary for measures directed at agricultural processors included in AMS to 

discriminate on the basis of the origin of goods? USA  
 
224.  The United States does not express an opinion whether it is necessary in all circumstances for 
all Members with respect to all commodities.  However, paragraph 7 of Annex 3 of the Agreement on 
Agriculture certainly contemplates that support in favour of domestic producers provided by 
payments to processors is included in the Aggregate Measurement of Support.  In the case of Step 2 
payments on upland cotton, if payments were provided in favour of all upland cotton, whether 
domestic or foreign, used by domestics mills or exporters, the price benefit for US producers would 
not be achieved.  Without such a benefit to US producers, these payments would not need to be 
included in the Aggregate Measurement of Support.  The Agreement on Agriculture does not preclude 
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I. PRELIMINARY ISSUES 
 
(3) If the request for consultations in this dispute omitted certain products in relation to 
export credit guarantees, on what basis is it argued that it failed to identify the measures at 
issue in accordance with Article 4.4 of the DSU? 
 
Brazil’s Comment on US Answer: 
 
1. In paragraphs 5-6 of its 11 August Answer to Question 3, the United States argues that 
footnote 1 to Brazil’s request for consultations does not expand the scope of the request, with regard 
to the US export credit guarantee programmes, beyond upland cotton.  This is inaccurate.  The 
footnote number falls immediately after the words “upland cotton” in the first sentence of the first 
paragraph of the request.  With reference to “upland cotton”, the footnote reads, “[e]xcept with 
respect to export credit guarantee programmes as explained below”.1  Although the United States 
claims that there is no explanation “below”, there is indeed such an explanation.  In particular, Brazil 
described its potential claim as follows, on page 4 of the request: 
 
 Regarding export credit guarantees, export and market access enhancement provided under 
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commodity or commodities.  If it did, responding Members would have every incentive to refuse to 
answer any questions during consultations, thereby halting dispute settlement proceedings altogether. 
 
(10) What actual prejudice, if any, has the United States suffered as a result of the alleged 
omission of products other than upland cotton from the request for consultations?   
 
Brazil’s Comment on US Answer: 
 
10. Brazil agrees that “a Member cannot proceed to a panel unless the Member has consulted on 
that measure”, as the United States argues in paragraph 19 of its response.  Brazil’s request for 
consultations included the CCC export guarantee programmes in connection with all commodities, 
however, and the United States concedes, in paragraph 17 of its answer to Question 8, that it 
consulted with Brazil via the list of questions included in Exhibit Bra-101. 
 
11. Brazil does not agree with the United States’ assertion, at paragraph 20 of its 11 August 
Answer, that the consultation request is of a “jurisdictional nature”.  While the Appellate Body has 
concluded that a complaining Member’s request for establishment is jurisdictional in nature, and 
strictly delimits a panel’s terms of reference6, it has not made this statement with respect to a request 
for consultations.  In fact, in Brazil – Aircraft, the Appellate Body concluded that there is no 
requirement for a “precise and exact identity” between a request for consultations and a request for 
establishment, which suggests that a request for consultations is not jurisdictional in nature.7  
 
12. In paragraph 23 of its 11 August Answer, the United States argues, without any proof, that it 
“has suffered an inability to prepare, respond, and consult with respect to allegations on measures 
never presented to the United States in accordance with the DSU”.  As noted above, Brazil’s request 
for consultations specifically addressed potential claims against the US export credit guarantee 
programs in connection with all commodities, and not just upland cotton.  Moreover, the 
United States acknowledges that Brazil posed questions to it regarding those programmes in 
connection with all commodities.  The questions were provided to the United States in writing on 
22 November, in advance of the consultations session.8  In paragraph 92 of its Oral Statement at the 
First Meeting of the Panel, Brazil offered extracts from those questions, which clarify that 
consultations regarding the US export credit guarantee programs were not limited to upland cotton.   
 
13. The United States, therefore, was aware, both from Brazil’s request for consultations and 
from Brazil’s extensive list of questions, that the consultations included US export credit guarantee 
programs with respect to all commodities, and not just upland cotton.  That the United States refused 
to respond to Brazil’s questions does not mean that it had an “inability” to prepare, respond, and 
consult with Brazil – it means that the United States made a strategic decision not to do so.  The 
United States had more than seven months from receipt of Brazil’s questions until it filed its First 
Submission to “prepare and respond” to Brazil’s claims.  This demonstrates that no due process rights 
were violated nor any prejudice caused.  The United States alone bears responsibility for any alleged 
“prejudice” it has suffered as a result of its own strategic decision. 
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consultations request and its extensive list of questions, however, Brazil fulfilled the requirement to 
consult with the United States on the full scope of the programmes. 
 
(11) Does the United States agree that Brazil’s request for establishment of the Panel can be 
understood to indicate that Brazil’s export credit guarantee claims relates to products other 
than upland cotton?  How, if at all, is this relevant?  
 
Brazil’s Comment on US Answer: 
 
15. At paragraphs 96-97 of its Statement at the First Panel Meeting, Brazil noted that in other 
disputes, the US position has been that “‘a Member should be permitted to refer a claim to a panel if it 
was actually raised during consultations, even though it may not have been included in the written 
request for consultations.’”9  In its 11 August Answer to Question 11, the United States now suggests 
that its position is different with respect to measures than it is with respect to claims.  According to 
the United States, while a Member can add claims not present in its consultations request to its panel 
request, it cannot add measures.10 
 
16. Brazil repeats that its request for consultations does in fact address the US measures (the 
GSM 102, GSM 103 and SCGP programs) in connection with all commodities.  Every measure 
included in its request for establishment was similarly included in its request for consultations.  The 
US argument is therefore irrelevant.   
 
17. In any event, the US reliance on the Appellate Body’s decision in Guatemala – Cement (I) is 
misplaced.11  In that case, the Appellate Body explained that the text of Article 6 of the DSU and 
Article 17.4 of the Anti-Dumping Agreement required a distinction between measures and claims.  
The United States has, however, failed to explain the textual reason why the distinction between 
measures and claims is relevant for the purpose of comparing a request for consultations with a 
request for establishment.  In fact, the Appellate Body has specifically held that Articles 4 and 6 of 
the DSU do not “require a precise and exact identity  between the specific measures that were the 
subject of consultations and the specific measures identified in the request for the establishment of a 
panel”.12  Nor has the United States offered any logical reason why a Member should be allowed to 
add claims not covered by its consultations request to its request for establishment, but not measures.  
If anything, a defending Member would seem to suffer greater prejudice by the addition of claims 
than by the addition of measures, since the Member is likely more familiar with its own measures than 
it would be with another Member’s claims. 
 
(16) What, if any, prejudice in terms of presentation of its case does the United States allege, 
should the Panel proceed to consider the measures constituting the cottonseed payments under 
the Agriculture Assistance Act of 2003? 
 
Brazil’s Comment on US Answer: 
 
18. There have been many disputes in which Panel found that measures, which were replacement 
measures to measures originally consulted on, were included in the panel’s terms of reference, Korea 
– Beef13 and Chile- Agricultural Products (Price Band)14, to name a few.  The Agricultural Assistance 
Act of 2003 is in the nature of a revised measure, as Brazil has argued in paragraphs 145-150 of its 

                                                 
9 Panel Report, US – DRAMS, WT/DS99/R, para. 6.8. 
10 US 11 August Answer to Question 11, para. 25. 
11 US 11 August Answer to Question 11, para. 26 note 9 
12 Appellate Body Report, Brazil – Aircraft , WT/DS46/AB/R, para. 132. 
13 Panel Report, Korea – Beef, WT/DS161/R and WT/DS169/R, para. 563-564.  
14 Appellate Body Report, Chile – Agricultural Products (Price Band), WT/DS207/AB/R, para. 143-

144. 
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II. ARTICLE 13(B): DOMESTIC SUPPORT MEASURES 
 
A. “EXEMPT FROM ACTIONS” 
 
(20) In paragraph 8 of its initial brief (dated 5 June, 2003), the United States argued that the 
word "actions" as used in the phrase "exempt from actions" in Article 13 of the Agreement on 
Agriculture includes the "bringing of a case" and consultations.  In paragraph 36 of its first 
written submission (dated 11 July, 2003), the United States stated as follows: 
 
"[P]rior to this point in the process, the DSU rules did not afford the United States any 
opportunity to prevent the dispute from proceeding through consultations and panel 
establishment automatically, regardless of the US insistence that its measures conform to the 
Peace Clause." 
Is it the United States’ understanding that the drafters used the phrase "exempt from actions" 
knowing that under the DSU it would not be possible fully to exempt "actions", as the United 
States interprets that term? 
 
(21) In US - FSC and US - FSC (21.5) the Appellate Body made findings under the SCM 
Agreement relating to export subsidies in respect of agricultural products without making a 
finding in respect of Article 13 of the Agreement on Agriculture.  How is this relevant to the 
United States’ interpretation of the phrase "exempt from actions" as used in Article 13? USA 
 
Brazil’s Comment on US Answers: 
 
23. The United States and the European Communities maintain that the complaining party has the 
burden of proof under Article 13 of the Agreement on Agriculture.  More specifically, they claim that 
Article 13 is not in the nature of an affirmative defence.  Brazil’s comment will again show that their 
position is untenable. 
 
24. In its 11 August Answer to Question 20 of the Panel, the United States asserts, under the 
“exempt from action” argument, that “Brazil has attempted to improperly invoke dispute settlement 
procedures notwithstanding the Peace Clause.”19  According to the United States, a dispute settlement 
procedure could only be initiated after a determination of non-compliance with Article 13 has been 
made.  In its 11 August Answer to Question 21, the United States then dismisses the findings in US – 
FSC by simply stating that they do not address the peace clause and that the issue was not raised by 
either party in that case.20  Therefore, those rulings and recommendations “provide no guidance for 
purposes of this dispute”. 
 
25. The EC maintains that “Article 13 is more akin to a threshold permitting further action if the 
threshold is not complied with.”21  The EC affirms that Article 13 “is an integral part of the 
Agreement on Agriculture”.22  In that sense it would be comparable to Article 6 of the ATC, 
Article  3.3 of the SPS Agreement, and Article 2.4 of the TBT Agreement, which were found not to be 
affirmative defences by the Appellate Body. 23  According to the EC, those provisions, like Article 13 
of the Agreement on Agriculture, “provide certain rights to WTO Members, but cannot be seen as 
exceptions”.24 
 

                                                 
19 US 11 August Answer to Question 20, para. 47. 
20 US 11 August Answer to Question 21, para. 48. 
21 Third Party Submission of the EC, para. 11. 
22 Third Party Submission of the EC, para. 12.  
23 Third Party Submission of the EC, para. 12. 
24 Third Party Submission of the EC, para. 12. 
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31. Article 13 of the Agreement on Agriculture is entirely different.  The peace clause imposes no 
obligations on WTO Members.  As the EC rightfully stated in paragraph 6 of its Initial Submission of 
10 June 2003: 
 

a Member is not under an obligation to act consistently with Article 13 of the 
Agreement on Agriculture – failing to respect Article 13 implies that a Member no 
longer enjoys protection thereof.  Consequently ... Article 13 of the Agreement on 
Agriculture can only be seen as a defence against a claim brought under other aspects 
of the WTO Agreements which regulate the provision of subsidies.  It would seem 
bizarre if before Brazil could bring a claim with respect to subsidies which it 
considered did not respect the US’s obligations, Brazil had first to establish that 
potential defences did not apply. (italics in original) (underlining added) 28 

 
32. Brazil entirely agrees with the characterization of Article 13 as a potential defence against 
claims brought before the WTO.  In fact, as the Panel is well aware, in Brazil’s request for the 
establishment of the Panel, Brazil does not claim that the United States violated Article 13.  Such 
violation is indeed impossible, since Article 13 of the Agreement on Agriculture imposes no 
obligations whatsoever on WTO Members.  Article 13 simply provides shelter to Members that 
invoke its exemption from actions based on certain other provisions of the WTO Agreements.  Again, 
as the Appellate Body stressed every single time it addressed the issue, “the burden of proof rests 
upon the party, whether complaining or defending, who asserts the affirmative of a particular claim or 
defence.”29 
 
33. Second, Brazil’s interpretation is entirely compatible with the findings of the panel and the 
Appellate Body in US – FSC.  Brazil, unlike the United States, considers these finding to be very 
relevant to this dispute.  In US – FSC, the United States decided not to invoke Article 13 of the 
Agreement on Agriculture as a possible defence against the challenges brought by the EC.  The panel 
and the Appellate Body did not need to address Article 13 simply because it was not used as a defence 
by the respondent.  This situation is not necessarily unusual.  For example, a respondent that knows, 
in advance, that it is not complying with the requirements of Article 13, may well choose to directly 
rebut the prima facie case of the complainant by providing rebuttal arguments and evidence without 
attempting to use the Article 13 shelter. 
 
34. Indeed, interpreting Article 13 of the Agreement on Agriculture as a “threshold”30 provision is 
at odds with the Appellate Body’s findings in US – FSC, US– FSC (21.5), Mexico – HFCS  (21.5) and 
US – Byrd Amendment.  In Mexico – HFCS (21.5), the Appellate Body held that 
 

We believe that a panel comes under a duty to address issues in at least two instances.  
First, as a matter of due process, and the proper exercise of the judicial function, 
panels are required to address issues that are put before them by the parties to a 
dispute.  Second, panels have to address and dispose of certain issues of a 
fundamental nature, even if the parties to the dispute remain silent on those issues.  In 
this regard, we have previously observed that ‘[t]he vesting of jurisdiction in a panel 
is a fundamental prerequisite for the lawful panel proceeding.’  For this reason, panels 
cannot simply ignore issues which go to the root of their jurisdiction – that is, to their 
authority to deal with and dispose of matters.  Rather, panels must deal with such 
issues – if necessary, on their own motion – in order to satisfy themselves that they 
have authority to proceed. (emphasis added) (footnote omitted)31  

                                                 
28 Initial Third Party Submission of the EC, para. 6. 
29 Appellate Body Report, US – Shirts and Blouses, p. 14. 
30 Third Party Submission of the EC, para. 11. 
31 Appellate Body Report, Mexico – HFCS (21.5), WT/DS132/AB/RW, para. 36. 
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B. “SUCH MEASURES” AND ANNEX 2 OF THE AGREEMENT ON AGRICULTURE 
 
(22) Please explain the difference, if any, between the meaning of “defined” and the meaning 
of “fixed” in the phrase “a defined and fixed base period” in paragraph 6(a) of Annex 2 of the 
Agreement on Agriculture.   
 
Brazil’s Comment on US Answer: 
 
40. The United States 11 August Answer to Question 22 renders the meaning of the word “fixed” 
meaningless by isolating the phrase “relative position” from the full dictionary definition. 36  The 
complete definition includes the phrase “definite, permanent, and lasting”.37  There is nothing 
“permanent” about the US interpretation of the meaning of “fixed base period” for the PFC and direct 
payment programmes.  For further comments on the issue, Brazil refers the Panel to paragraphs 10-12 
of its Rebuttal Submission.  
 
(24) How often can a Member define and fix a base period in accordance with paragraph 6 
of Annex 2 of the Agreement on Agriculture? 
 
Brazil’s Comment on US Answer: 
 
41. Brazil agrees with the United States’ statement that there is “no requirement in paragraph 6 
that a particular base period be used for a decoupled income support measure nor that the same base 
period be used for purposes of every decoupled income support measure.”38  But this misses the point.  
The legal and factual question is whether a measure for which a new base period is “fixed” has the 
same structure, design, and eligibility criteria as an older replaced measure which had a different base 

difign, and eligibility criteria a Tj13.52.25  TD /F0 6.75  Tf0.375  Tc 0  Tw (38)9Tj7.5 -5.25  TD /F0 11.25  Tf-0 Tc 0.1875  Tw ( ) Tj220  TD 0 
 
(249 
38ragraph 6Tj-349 0  TD 0  Tc 0.1875  Tw ( ) Tj223  TD -0.13097 Tc 0.25034 Tw (Ho1  Annex 2 oTj2260  TD -0.1420  Tc 0..1308  Tw ( )  the Agreement on Agriculture?)  
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(32) If the first sentence of paragraph 1 of Annex 2 expresses a general principle which 
informs the interpretation of the criteria in Annex 2, please explain how this affects the 
assessment of the direct payments programme’s compliance with paragraph 6 of Annex 2.   
 
Brazil’s Comment on US Answer: 
 
43. Contrary to the US argument at paragraph 68 of its 11 August Answers, there is no conflict 
between the Brazil’s position regarding the fruits, vegetables and wild rice prohibition and Annex 2, 
paragraph 1 “fundamental requirement”-0.73c frdamisputed fas thsw this pais afohibition anonhe 
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Brazil Comment to US Answer:   
 
52. The United States 11 August Answer does not address the second of the Panel’s questions 
directly.  But based on the argument in the “answer,” the direct answer to the question would have 
been “there are no circumstances in which measures which grant non-product specific support  lose 
exemption from action under Articles 5 and 6 of the SCM Agreement and Article XVI of GATT 1994.”  
The arguments presented by the United States in its answer confirms that its interpretation creates a 
broad new category of “exempt” non-green box support – those presumptively trade and production-
distorting measures it labels “non-product specific”.  The US constructs this new exempt category by 
improperly interpreting the phrase “product-specific” to include only non-green box support legally 
requiring the production of upland cotton.  This incorrect definition is inconsistent with the fact that in 
analogous situations involving calculation of AMS, paragraphs 12-13 of Annex 3 of the Agreement 
on Agriculture require all types of non-green box support providing support to the producers of an 
agricultural commodity be included in the amount tabulated.  These points are further discussed in 
paragraphs 13-67 of Brazil’s Rebuttal Submission. 
 
53. The US 11 August Answer to the first question in paragraph 84 indicates that it interprets the 
phrase “such measures” as only including “product-specific” support.  Even apart from the incorrect 
US definition, such an interpretation renders a nullity the reference to most of the “measures” referred 
to in the “such measures” phrase of Article 13(b)(ii).  If the drafters had intended to limit the universe 
of non-green box support in the manner suggested by the United States, they would have used the 
phrase “product-specific” instead of “such measures”.  The better interpretation that does not render 
the chapeau a nullity is that suggested by Brazil:  any type of support listed in the chapeau which 
provides “support to a specific commodity” must be included within the support to be counted for the 
purpose of the required 13(b)(ii) comparison. 
   
D. “IN EXCESS OF THAT DECIDED DURING THE 1992 MARKETING YEAR” 
 
General Comment by Brazil on the US Answers to Questions 47-69  
 
54. Brazil notes that the United States has not fully answered many of the questions posed by the 
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56. Any methodology that cannot account for all of the support “decided” and “granted” in MY 
1992 and during the implementation period cannot be legitimate.  A methodology that would sanction 
the cover-up of hundreds of millions – if not billions – of dollars of expenditures cannot be justified 
by the object and purpose of Agreement on Agriculture or by any reasonable reading of the text of 
Article 13(b)(ii).   
 
57. With these general points in mind, Brazil comments on the answers provided by the 
United States. 
 
(43) What are the precise differences between deficiency payments and counter-cyclical 
payments that lead you to classify the former as product-specific and the latter as non-product 
specific?  How do you classify market loss assistance payments? 
 
Brazil’s Comment on US Answer: 
 
58. The US 11 August Answer at paragraph 87-90 reveals its erroneous interpretation of the 
phrase “product-specific” in Article 1(a) of the Agreement on Agriculture.  The United States ignores 
the phrase “in general” and assumes that “non-product specific” support is a huge residual category of 
support that includes everything except support which requires production of a specific product.  
Further, the United States’ answer ignores the fact that all types of support in favour of domestic 
producers of a basic commodity are included in the analogous AMS calculation of Annex 3 – 
including “product-specific” support where the recipient is not required to produce a specific 
commodity.  Brazil outlines the erroneous US interpretation in paragraphs 13-23 of its Rebuttal 
Submission.   
 
59. The improper narrow US interpretation of “product-specific” is highlighted in its discussion 
of counter-cyclical payments where the only relevant fact is that a producer receiving CCP payments 
need not plant any crop at all.  Brazil addresses in detail the evidence demonstrating that CCP 
payments are “support to” upland cotton in paragraphs 48-52 of its Rebuttal Submission.   
 
60. With respect to market loss assistance payments, Brazil notes that it provides a detailed 
analysis of how such payments are “support to upland cotton” in paragraphs 29-35 of its Rebuttal 
Submission, as well as in paragraphs 50-54 of its Oral Statement.  Contrary to the US statement in 
paragraph 92 of its 11 August Answers, Brazil has al monstrts are “support 4.25 05 TD -0.1753  T630.4024  T25(With rto upla) ific  
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(48) Does Article 13(b)(ii) require a comparison of support granted with support decided?  
How could such a comparison be made? 
 
Brazil’s Comment on US Answer: 
 
62. Brazil comments on the US 11 August Answer to Question 48 in the context of its Rebuttal 
Submission at paragraphs 68-96. 
 
(54) Please identify all United States legal and regulatory and administrative instruments 
decided during the marketing year 1992, with the respective dates of decision, that decided 
support for upland cotton. 
 
Brazil’s Comment on US Answer: 
 
63. As Brazil has noted in its general comment at paragraphs 54-57 above, the United States 
focuses solely on the alleged target price decision of 72.9 cents per pound.  This simplistic approach 
does not accurately reflect the actual operation of the US support programmes to upland cotton.  As 
detailed by Professor Sumner in his Statement at the First Meeting, the United States took a number 
of decisions concerning support for the 1992 marketing year.46   
 
64. Professor Sumner – who actually participated in the decision making process concerning the 
MY 1992 acreage reduction programme decision – explained during the First Meeting of the Panel 
that the decision on the percentage of upland cotton base that farmers participating in the deficiency98g3176.25 -12.75  TD3-0.12142 -12s18E3-0.12142 -12s18pay( ) TT5iuo3ng t09 centsop, the Udoes nt(MY 12  TD18E3-12  TD 3-12s18D -0.7ducstrumenof thefici1875  n prog9S  Tw (focu ) Taray( ) T7 n, that decided ) Tj0 -12.75  i 
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United States considers storage payments and interest subsidies50 as product-specific support to 
upland cotton.  Consequently, under the US approach, these product-specific domestic support 
measures need to be taken into account for purposes of the Article 13(b)(ii) decision.  Yet, the 
United States fails to account for these programmes in its list of decisions taken concerning support to 
upland cotton, just as it failed to account for various decisions relating to the deficiency payment, 
marketing loan and Step 2 programmes.   
 
67. Brazil also notes that the United States failed to answer Question 54 that asked the 
United States to identify “all” instruments that decided support for upland cotton.  This would also 
cover instruments other than product-specific instruments.  However, the United States has only 
followed its simplistic view of what kind of decision it took and has not provided information on other 
decisions.  This appears to be an attempt to avoid the conclusion under all other approaches: that the 
United States provided support in MY 1999-2002 in excess of that decided during the 1992 marketing 
year. 
 
(55) Please provide a copy of the instruments in which the rate of support for upland cotton 
during the marketing year 1992 was decided, indicating the date of the decision. 
 
Brazil’s Comment on US Answer: 
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United States asserts.  Professor Sumner58 established that the US support programmes in MY 1992 
did not provide a rate of support of 72.9 cents per pound to each pound of upland cotton produced in 
the United States.  Numerous restrictions on the availability of the support by the deficiency payment 
programme and the marketing loan programme existed.  In addition, participation in both programmes 
was costly to farmers, as farmers were mandated to set aside a certain percentage of acreage every 
year.  USDA Chief Economist Keith J. Collins and USDA Deputy Chief Economist Joseph W. 
Glauber explain that  
 

[s]everal programme changes beginning with the 1985 Farm Act reduced the ability 
of deficiency payments to stabilize incomes by fixing programme payment yields, 
reducing the amount of acreage eligible for payments, and tightening payment limits. 
In addition, many producers elected not to participate in farm programs, making a 
large portion of production not covered by payments and a large portion of producers 
ineligible for them by the early 1990s.59  

76.   Tf0.4575  Tc 0  Tw  Tw6
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84. Total expenditures for MY 1992 and total expenditures for marketing years during the 
implementation period are the only legitimate bases for the comparison required by Article 13(b)(ii) 
of the Agreement on Agriculture.  All other calculation methods are either not supported by a Vienna 
Convention analysis of Article 13(b)(ii) (US rate of support approach;  US rate of support approach as 
modified by Professor Sumner), or have major shortcomings that should lead them to be used them 
with extreme caution (budgetary outlays per unit).  Brazil notes that its expenditure approach and the 
analogous AMS calculation yield identical results, if one were to account for deficiency payments in 
terms of expenditures rather than by using the formula approach offered by Annex 3, paragraph 10-11 
of the Agreement on Agriculture.69  
 
(d) Per unit rate of support for upland cotton (Prof. Sumner’s approach at the first session of the 

first substantive meeting). 
 
Brazil’s Preliminary Comment on US Answer: 
 
85. Brazil will further comment on any answer pursuant to the US promise to provide “a detailed 
critique of Mr. Sumner’s analysis.”70  As for the 11 August US comments, Brazil has earlier in its 
22 August Comments to Questions 66(a) and (b) argued that Professor Sumner properly accounted for 
all US decisions.71  Concerning the inclusion of crop insurance subsidies, PFC and market loss 
assistance payments, as well as direct and counter-cyclical payments, Brazil has demonstrated in its 
Rebuttal Submission72 and in comments to Questions 38 and 43 that these domestic support measures 
constitute support to upland cotton as well as product-specific support.  Thus, there is no basis to 
exclude these payments from any US calculation of upland cotton AMS. 
 
(67) The Panel requests the parties to calculate and submit estimates of the AMS for upland 
cotton for marketing years 1992, 1999, 2000, 2001 and 2002.  For this purpose the parties are 
each requested to submit AMS calculations for upland cotton (using the budgetary-outlay/non-
price gap methodology employed by the United States in respect of cotton in its DS Notifications 
(e.g., G/AG/N/USA/43) and using the formats and supporting tables in document G/AG/2) on 
the same basis as would be the case in calculating a product specific AMS for the purposes of 
the calculation of the "Total Current AMS" in any year in accordance with the relevant 
provisions, including as appropriate Article 1(a), (b) and (h), Article 6 and Annex 3 to the 
Agreement.   
 
Brazil’s Comment on US Answers: 
 
86. The United States’ calculation of upland cotton AMS is incomplete because it does not 
account for the product-specific support provided to upland cotton from PFC and market loss 
assistance payment, direct and counter-cyclical payments and crop insurance subsidies.  Brazil has 
discussed the nature of these programs as product-specific (and as constituting “support to upland 
cotton”) and the incorrect US interpretation of “product-specific” elsewhere.73  Brazil further notes 
that the United States has included in its calculation of upland cotton AMS storage payments and 
interest subsidies – product-specific support measures that the United States has not mentioned so far 
during this dispute.74  Based on this and other new data supplied by the United States, Brazil provides 
an update of its AMS calculation and of its analysis of total budgetary outlays.75 

                                                 
69 Brazil’s 11 August Answer to Question 60, para. 97, and to Question 67, para. 130. 
70 US 11 August Answer to Question 66, para. 121. 
71 See para. 81-85 supra . 
72 Rebuttal Submission of Brazil, paras. 24-67. 
73 Rebuttal Submission of Brazil, para. 13-67. 
74 Brazil notes that it has asked the United States in consultations for information on any other domestic 

support measures the provides support to upland cotton and that the United States did not mention these 
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III. EXPORT CREDIT GUARANTEES 
 
71 (a) Is an export credit guarantee a financial contribution in the form of a "potential 

direct transfer of funds or liabilities (e.g. loan guarantee)" within the meaning of 
Article  1.1(a)(1)(i) of the SCM Agreement?  Why or why not?  Does it confer a benefit 
within the meaning of Article 1.1(b)?  Why or why not?  If so, to whom?  

 
 (b) How, if at all, would these elements be relevant to the claims of Brazil, and the 

United States response thereto? 
 
87. In responding to this Question, the United States relies solely on Article 10.2 of the 
Agreement on Agriculture and – alternatively – restricts the use of context from the SCM Agreement 
to item (j) only. 76  Brazil addresses the United States’ arguments regarding Article 10.2 of the 
Agreement on Agriculture at paragraphs 99-100 of its Rebuttal Submission.  In determining what 
constitutes an export subsidy within the meaning of Article 10.1 of the Agreement on Agriculture, 
Brazil considers that the Panel should refer to Articles 1(e) and 10.1 of the Agreement on Agriculture 
itself, as well as to contextual guidance included in Articles 1 and 3 of the SCM Agreement, and in 
item (j) of the Illustrative List of Export Subsidies annexed to the SCM Agreement.  This is consistent 
with the Appellate Body’s decisions in US – FSC77 and Canada – Dairy.78 
 
(73) The Panel could arguably take the view that Articles 1 and 3 of the SCM Agreement 
were relevant in assessing the WTO-consistency of United States export credit guarantees.  The 
United States has yet to submit any evidence or argumentation on this point, either as potential 
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such situations.  Article 1.1 defines the existence of a subsidy for the purposes of the SCM Agreement 
and provides relevant context for the interpretation of the term “export subsidy” under the Agreement 
on Agriculture.  Article 1.1(b) requires a comparison between what the recipient of a financial 
contribution received from the government and what the recipient could have received on the 
marketplace.84  The Appellate Body clarified that the standard under Article 1.1(b) is not the cost 
incurred by the government (as under item (j)).85  The relevant standard is the “benefit to the 
recipient” standard. 
 
92. This definition of a subsidy cannot simply be read out of the SCM Agreement in a situation 
where there is no comparable commercial financing available .  Nothing suggests that Article 1.1(b) is 
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Brazil’s Comment on US Answer: 
 
94. In paragraph 145 of its response, the United States suggests that claims and defaults must 
exceed “revenue from whatever source it may be derived” to meet the elements of item (j), despite the 
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reduction commitments.  In any event, under the current regime governing the provision of export 
credit guarantees, they are subject to the anti-circumvention disciplines in Article 10.1 of the 
Agreement on Agriculture and count towards a Member’s export subsidy reduction commitments, if 
they constitute export subsidies within the meaning of the Agreement on Agriculture (and, by context, 
the SCM Agreement). 
 
(81) How does the United States respond to the following in Brazil’s oral statement 
 
 (a) paragraph 122 (rescheduled guarantees) 
 
Brazil’s Comment on US Answer: 
 
99. Although “rescheduled amounts are counted as 
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102.  Brazil notes that the United States has offered no documentation and data to support the 
figures included in paragraph 160 of its 11 August Answer.  The Panel should not accept these 
unsupported assertions by the United States. 
 
103.  At paragraphs 122-123 of its 11 August Answer to Question 81(c), the United States asserts 
that “[a] cohort consists of all transactions associated with each type of guarantee issued during a 
particular year”, and that “[n]ot until the cohort is closed can one make an assessment as to whether or 
not that particular cohort represents a cost to the Federal Government”.  Brazil notes that a “cohort” is 
not necessarily composed of all guarantees issued in a particular year.  As the US Office of 
Management and Budget notes, cohorts may also be divided according to risk categories, with annual 
reestimates calculated according to those risk category-based cohorts.96  The United States in fact 
acknowledges at paragraph 148 of its 11 August Answer to Question 86 that “[a]ll countries eligible 
for any of the CCC export credit guarantee programmes are categorized according to risk”. 
 
 (d) paragraphs 127-129 (re -estimates, etc.)  
 
Brazil’s Comment on US Answer:  
 
104.  In paragraph 163 of its 11 August Answer, the United States asserts that the “net total for all 
cohorts for guarantees issued since 1992 currently stands at a downward re-estimate of $1.9 billion”, 
suggesting that by the time a cohort is closed and final data becomes available, the cohort becomes 
profitable.  Although the United States offers no citation, the $1.9 billion lifetime reestimate figure 
appears to be taken from the Federal Credit Supplement attached to the 2004 US budget.  As 
discussed further in paragraphs 115-117 of Brazil’s Rebuttal Submission, however, the United States 
fails to note that when these total lifetime reestimates for all cohorts of guarantees disbursed since 
1992 are netted against the total original subsidy estimates adopted each budget year during the 
period 1992-2002, the 
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 (e) Exhibits BRA-125-127  
 
Brazil’s Comment on US Answer:  
 
106.  The United States’ 11 August Answer is incorrect.  Reestimates are recorded in the 
“programme account” segment of the CCC guarantee programme budget, in line item 00.07 (interest 
on reestimates is recorded in line 00.08).98  Furthermore, Brazil has consistently also included the 
financing account in its exhibits, including – contrary to the US allegation99 – in Exhibit Bra-127.  
 
 (f)  the chart on page 53 of Brazil’s oral statement at the first session of the first 

Panel meeting relating to "Guaranteed Loan Subsidy and Administrative 
Expenses of US Export Credit Guarantee Programmes GSM-102 GSM 103 and 
SCGP"? 

 
Brazil’s Comment on US Answer: 
 
107.  Brazil refers the Panel to paragraphs 111-119 of Brazil’s Rebuttal Submission for discussion 
of the US arguments concerning “estimated” versus “actual” data. 
 
 (g) In respect of (a)-(f) above, how and to what extent do the information and data 

presented for the export guarantee programmes concerning "programme" and 
"financing", "summary of loan levels", "subsidy budget authority", "outlay 
levels", etc., in particular in Exhibits BRA-125-127, reflect "actual costs and 
losses" of the GSM-102, GSM-102 and SCGP export credit guarantee 
programmes(see e.g. Brazil’s closing oral statement at the first session of the 
first substantive meeting, paragraph 24)? 

 
Brazil’s Comment on US Answer: 
 
108.  Brazil refers the Panel to paragraphs 111-119 of Brazil’s Rebuttal Submission for discussion 
of the US arguments concerning “estimated” versus “actual” data. 
 
(84) Is the Panel correct in understanding that, under the GSM-102 and GSM-103 
programmes, the exporter pays a fee calculated on the dollar amount guaranteed, based on a 
schedule of rates applicable to different credit periods?  How and on what basis are the fee rates 
fixed?  Do the fee rates ever change?  If so, how and for what reason?  Would it be necessary to 
amend the legislation and/or regulations in order to adjust the fee rates?   
  
Brazil’s Comment on US Answer: 
 
109.  As noted in Brazil’s 11 August Comment on Question 84 (at paragraphs 192-194), GSM 102 
and GSM 103 fees are charged according to a fee schedule that does not account for the country risk 
involved or the credit rating of the borrower.  The US Department of Agriculture’s Office of the 
Inspector General noted in June 2001 that “the fees CCC charges for its GSM-102 and GSM-103 
export credit guarantee programmes have not been changed in 7 years and may not be reflecting 
current costs”.100  It repeated this statement in February 2002. 101   

                                                 
98 See Exhibits Bra-88 to Bra-95 (US budgets for the years 1996-2003); Exhibits Bra-125 to Bra-127 

(US budgets for the years 1994, 1995 and 2004).  See also Exhibit Bra-184 (US budget for fiscal year 1993); 
Exhibit Bra-183 (US budget for fiscal year 1992). 

99 US 11 August Answer to Question 81(e), para. 168. 
100 Exhibit Bra -153 (US Department of Agriculture Office of Inspector General Financial and IT 

Operations Audit Report of the Commodity Credit Corporation’s Financial Statements for Fiscal Year 2000, 
Audit Report No. 06401-14-FM (June 2001), p. 31).   
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110.  Moreover, the US General Accounting Office (“GAO”) analyzed CCC’s failure to charge 
guarantee fees that take account of country risk or the creditworthiness of individual borrowers.  
Brazil quotes at length from the GAO study, since it provides further corroborating evidence that 
beneficiaries of CCC guarantees receive terms better than available on the market, and that CCC 
guarantee fees do not cover the costs of the CCC guarantee programmes: 
 

Although GSM-102 recipient countries vary significantly from one another in terms 
of their risk of defaulting on GSM-102 loans, CCC does not adjust the fee that it 
charges for credit guarantees to take account of country risk.  CCC fees are based 
upon the length of the credit period and the number of principal payments to be made.  
For example, for a 3-year GSM-102 loan with semiannual principal payments, CCC 
charges a fee of 55.6 cents per $100, or 0.56 per cent of the covered amount.  For 3-
year loans with annual principal payments, the fee is 66.3 cents per $100.[ ]  CCC fees 
that included a risk-based component might not cover all of the country risk, but they 
could help to offset the cost of loan defaults. 
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Brazil’s Comment on US Answer: 
 
115.  The United States incorrectly argues, in paragraph 187 of its 11 August Answer, that “[i]f 
export credit guarantee programmes were already subject to export subsidy disciplines, then 
Article  
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"conform fully to the provisions of Part V" of the Agreement on Agriculture 
within the meaning of Article 13 (how can you assess "conformity" or non-
conformity when there are allegedly no disciplines against which such an 
assessment could occur)?   

 
Brazil’s Comment on US Answer: 
 
120.  The United States argues that since export credit guarantees are not subject to export subsidy 
disciplines in the Agreement on Agriculture, they “cannot be out of compliance with Part V” of the 
that agreement.  The pertinent question is whether export credit guarantees can, under the terms of 
Article 13(c), “conform fully to the provisions of Part V” of the Agreement on Agriculture.  In this 
regard, the United States ignores the conclusions of the panel in Canada – Aircraft (21.5).108  As 
noted in Brazil’s 11 August Comment on Question 88(c) (paragraphs 200-202), if the United States is 
correct that CCC export credit guarantees are not subject to the disciplines in Part V of the Agreement 
on Agriculture, then CCC guarantees cannot logically “conform fully to the provisions of Part V” and 
trigger the exemption from action provided for in Article 13(c).   
 
121.  Alternatively, the United States suggests that Article 13(c) does not apply to export credit 
guarantees because “export credit guarantees are not export subsidies within the meaning of either 
Article 9.1 or 10.1” of the Agreement on Agriculture.  This assertion is not supported by the 
United States with any reference to the tools of interpretation included in the Vienna Convention, and 
is fundamentally incorrect.  Brazil has demonstrated that the GSM 102, GSM 103 and SCGP export 
credit guarantee programs administered by the CCC constitute export subsidies within the meaning of 
Articles 10.1, 1(e) and 8 of the Agriculture Agreement, Article 3.1(a) of the SCM Agreement, and 
item (j) of the Illustrative List of Export Subsidies attached as Annex I to the SCM Agreement.109 
 
 (d) Is the  United States advocating the view that its own export credit guarantee 

programmes, which pre -dated the Uruguay Round, are effectively 
"grandfathered" so as to benefit from some sort of exemption from the export 
subsidy disciplines of the Agreement on Agriculture?  How, if at all, is it relevant 
that the SCGP did not, according to the United States, become relevant for 
upland cotton until the late 1990’s (i.e. after the entry into force of the WTO 
u p l  T c 2 . 

 
121. noted in Bc11 August cording to the Und inBrazil’sttswer, acComment o74me relevan-73.
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used by eligible domestic users.  No Step 2 payment is made for upland cotton exported or used by 
ineligible persons, or for upland cotton that is neither used domestically nor exported, but that is for 
instance stored, stolen or incidentally destroyed by for example fire.  
 
127.  Furthermore, the criterion whether Step 2 payments are available to all upland cotton 
produced in the United States is entirely irrelevant for Brazil’s claims under Article 3 of the SCM 
Agreement.  That provision prohibits the payment of subsidies that are contingent upon export or 
contingent upon the use of domestic over imported goods.  It follows that a subsidy is prohibited if its 
payment is conditional on the existence of one of the two situations:  export or use of local content.    
 
(107) At paragraph 135 of its first written submission, the United States states: “The subsidy 
is not contingent upon export performance…”(emphasis added). Again, in the course of the first 
Panel meeting, 



WT/DS267/R/Add.2 
Page I-169 

 
 

ANNEX I-4 
 
 
 Please refer to Section V. of Annex D-4. 
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5. Brazil emphasizes that it is not challenging the underlying statutes authorizing the payment of 
cottonseed payments in MY 1999, 2000 and 2002, i.e., Brazil does not challenge those payments 
per se.  Brazil challenges as “measures” the payments of those subsidies as causing adverse effects to 
its interests.  The United States and Brazil have consulted about those payments.8  Brazil properly 
included reference to all “payments” for upland cotton in its request for the establishment of the 
Panel.9  This is sufficient to properly identify cottonseed payments as measures for the purposes of 
Brazil’s request for the establishment of the Panel. 
 
B. EXEMPTION FROM ACTIONS 
 
6. According to its revised timetable, the Panel will issue its report to the parties after the 
end of the 2003 calendar year.  Does this have any impact on “exempt[ion] from actions” under 
Article  13(b)(ii) and 13(c)(ii) of the Agreement on Agriculture?  BRA, US 
 
Brazil’s Answer: 
 
6. No.  Brazil’s claims relate to prohibited and actionable subsidies provided during MY 1999-
2002 whenA c c o r d i e n t  o f  1 e c t s  t o

:  





WT/DS267/R/Add.2 
Page I-177 

 
 

 
 
10. Approximately 55 per cent of upland cotton is produced on such smaller farms.13  Thus, even 
for those smaller farms produc ing upland cotton, the evidence suggests that over 50 per cent produce 
mainly upland cotton and the rest produce at most one additional crop.  This evidence is consistent 
with Brazil’s argument concerning cotton specialization.   
 
11. With respect to the Panel’s question, the 38 per cent figure cited by the United States refers to 
“planted cotton acreage” as a percentage of “total acreage operated”.14  The United States provides no 
information on what “total acreage operated” means.  Nor does the United States provide the Panel 
with the amount of “planted cotton acreage” as a percentage of “total PFC/DP base acreage”.  It may 
be that the cotton acreage accounts for most of a farm’s “base acreage”.  Thus, the “total acreage 
operated” is not the appropriate basis to calculate a percentage of base acreage for farms producing 
upland cotton.  The best evidence of specialization is the actual payments made to upland cotton 
producers discussed in Brazil’s Answer to Question 125 (5).  The next best evidence is the USDA 
data on specialization of cotton farms cited above.   
 
12. Moreover, Brazil’s arguments are not dependent on proof that the majority of cotton farms 
produce only upland cotton.  The evidence suggests that larger farms tend to grow at least some other 
crops and, therefore, may have more than one type of PFC/market loss assistance or direct and 
counter-cyclical payment “base acreage”.15  As Christopher Ward testified, farmers rotate the 
production of several different crops, planting one crop on a certain portion of the farmland, and then 

                                                 
 13 Exhibit Bra -16 (“Characteristics and Production Costs of US Cotton Farms,” USDA, October 2001, 
Table 7) tabulating farms with value of production less than $250,000. 
 14 Exhibit Bra -16 (“Characteristics and Production Costs of US Cotton Farms,” USDA, October 2001, 
Table 3).   
 15 This is also demo nstrated by Exhibit Bra -286 (Direct and Counter-cyclical Program Contract, Form 
CCC-509, USDA, Commodity Credit Corporation), which provides for the possibility to establish base acres for 
different crops. 
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moving the production of that same crop to another portion of the farmland.16  But the fact that crops 
are rotated or that some farmers have multiple types of “base acres” and produce more than one crop 
on their farm does not mean that farmers do not continue to plant upland cotton and use cotton-
specific machinery and ginning facilities.  This is confirmed by the fact that between MY 1999-2002, 
there were no wide swings in planted upland cotton acreage.17   
 
13. Finally, while  the United States is correct in stating that upland cotton is produced in 
17 states, 66 per cent of upland cotton is produced in only 5 states, and 90 per cent is produced in only 
10 out of the 50 US states.18

 
 
(c) Regarding the high cost of upland cotton production, can Brazil show that farms who 

planted upland cotton could only have covered their costs by receiving upland cotton, 
rice or peanut payments in every year from 1999 through 2002?  BRA 

 
Brazil’s Answer: 
 
14. Between MY 2000-2002, US upland cotton producers could not make a profit, unless they 
grew upland cotton on upland cotton or rice (or peanut in MY 2002) base acreage.  Brazil provides 
data below for each of the four marketing years covering the period of investigation (MY 1999-2002).  
This evidence is consistent with a conclusion that the great majority of upland cotton was produced on 
upland cotton base acreage.  In responding to this question from the Panel, Brazil took into account 
                                                 
 16 Exhibit Bra -283 (Statement of Christopher Ward – 7 October 2003, para. 2)  
 17 See Brazil’s Answer to Question 125(6). 
 18 Exhibit Bra -107 (US and State Farm Income Data, Farm Cash Receipts, ERS, USDA, June 2003).   
 19 http://usda.mannlib.cornell.edu/reports/nassr/field/planting/uph97.pdf , Usual Planting and 
Harvesting Dates for US Field Crops, National Agricultural Statistics Service, USDA, December 1997, p. 7.  
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Dr. Glauber’s comment that Step 2 payments are not received by US upland cotton producers but 
rather by exporters and domestic users.20  Brazil generally agrees with this statement.  Therefore, 
Brazil has excluded Step 2 payments from the pool of revenue received by US upland cotton 
producers.21  It presents data on the total amount of market revenue for upland cotton lint and seed, 
marketing loan benefits, crop insurance payments, cottonseed payments, so-called “other payments”22 
and PFC, market loss assistance, direct and counter-cyclical payments. 
 
15. The following chart shows revenues of upland cotton producers in MY 1999:23 
 

Market Revenue and Government Support in MY
1999

0

10

20

30

40

50

60

70

80

90

100

ce
nt
s
pe
r
po
un

MLA Payments

PFC Payments
Other Payments
Cottonseed Payments
Crop Insurance

Marketing Loan
Cottonseed Revenue Received by U.S.Farmers

Cotton Lint Price Received by U.S. Farmers

 
 
16. The chart shows that US upland cotton producers received total revenue of 91.54 cents per 
pound of upland cotton produced.  At the same time, the average cost of production was 82.03 cents 
per pound in MY 199924 and prices received by producers were 45 cents per pound. 25  It follows that 
US producers could not produce upland cotton without the financial assistance of the US Government 
in the form of large amounts of subsidies.  US producers needed 4.46 cents per pound from the total 
combined upland cotton PFC and market loss assistance payment of 13.97 cents per pound to recover 
their costs.26   
 

                                                 
 20 Exhibit US-24, p. 3 fifth and sixth paragraph. 
 21 This does not affect Brazil’s view that Step 2 payments are properly included in the peace clause 
analysis under Article 13(b)(ii) of the Agreement on Agriculture as “support to upland cotton”.  While Step 2 
payments may not directly benefit domestic producers of upland cotton, they do so indirectly.  As they increase 
demand for US upland cotton, they increase prices received by US producers and are, therefore, properly 
described as “support to upland cotton”. 
 22 Interest subsidies and storage payments. 
 23 See Exhibit Bra-287 (Market Revenue and US Government Payment to US Upland Cotton 
Producers). 
 24 Exhibit Bra -205 (Costs and Revenues of US Upland Cotton Producers). 
 25 Exhibit Bra -4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 5). 
 26 Thus, they could have produced upland cotton on wheat, corn, grain sorghum, cotton and rice base 
acreage without suffering a loss. 
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Market Revenue and Government Support in MY 2001
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20. US producers received a total revenue of 79.41 cents per pound,30 only 29.8 cents per pound 
of which was market revenue for upland cotton lint.  At the same time, they faced an average cost of 
production of 76.44 cents per pound. 31  Thus, the average US producer of upland cotton needed an 
upland cotton or rice PFC and market loss assistance payment to break even, while upland cotton 
production on corn or any other crop base acreage would have generated a loss. 
 
21. For MY 2002, average US producers even suffered a loss from upland cotton production on 
upland cotton base acres32, let alone corn or other crop base acres, except for rice and peanuts.33  The 
average US upland cotton producer received total revenues of 82.96 cents per pound34, while their 
average total cost for MY 2002 was 83.59 cents per pound.35 
 

                                                 
 30 See Exhibit Bra-287 (Market Revenue and US Government Payment to US Upland Cotton 
Producers). 
 31 Exhibit Bra -205 (Costs and Revenues of US Upland Cotton Producers). 
 32 Brazil notes that it is not in a position to quantify the effect of the yield update for purposes of the 
counter-cyclical payments and, thus, likely underestimated the amount of those payments (See Brazil’s Answer 
to Questions 125 (8)).  With slightly higher counter-cyclical payments than assumed by Brazil, US producers of 
upland cotton might have made a small profit in MY 2002.  
 33 Brazil notes that while evidently some former corn producers had shifted to upland cotton 
production, the fact that they were allowed to update their base acres to upland cotton base acres meant that they 
could now receive upland cotton payments (See Brazil’s Answer to Question 125 (7)).  
 34 See Exhibit Bra-287 (Market Revenue and US Government Payment to US Upland Cotton 
Producers). 
 35 Exhibit Bra -205 (Costs and Revenues of US Upland Cotton Producers). 
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appear that the United States has collected precise acreage and payment information on (1) farms with 
PFC cotton base acreage, and (2) farms that produced upland cotton and received PFC and marketing 
loan payments.  Combined with the specific farm identification number, this information would 
clearly permit the matching of information on a farm’s crop base acreage and current planting and, 
thus, the collection of the amount and type of PFC (and market loss assistance) payments made to 
producers of upland cotton between MY 1999-2001.   
 
34. In sum, the United States has exclusive control of the information that would provide the 
amount and type of PFC, market loss assistance, direct and counter-cyclical payments made by the US 
Government to US cotton producers during MY 1999-2002.  The United States also has not provided 
information regarding the amount of updated upland cotton direct and counter-cyclical payment base 
acreage, the average yields applying to that (updated) base acreage, or the total amount of direct and 
counter-cyclical payment funds paid to holders of upland base acreage for MY 2002.  All of this 
information is exclusively in the control of the United States and was first requested by Brazil over a 
year ago.51  The Panel first requested this information in August 2003. 52  If the United States 
continues to refuse to provide this information, then Brazil submits that the Panel must either (1) draw 
adverse inferences that the information retained by the United States reflects greater payments than 
those estimated by Brazil,53 or alternatively, (2) rely on Brazil’s estimate that the payments equal total 
upland cotton base acreage payments times the ratio of upland cotton planted acreage to upland cotton 
base acreage. 
 
(6)  Please prepare a chart showing upland cotton base acreage, planted acreage and 
harvested acreage for MY1996 through 2002.  Does the planted acreage fluctuate within a broad 
band?  If not, does this indicate any stability in decisions to plant the same acres to upland 
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38. The answer to the second question is yes.  As indicated in Brazil’s Answer to Question 
125(2)(c), upland cotton producers would lose money in MY 2000-2001 (even with the subsidies) if 
they grew upland cotton on anything other than upland cotton or rice base acreage.  The record 
indicates that PFC per acre payments were $30.84 for upland cotton and $23.48 per acre for corn in 
MY 2001. 58  There were no PFC or market loss payments for peanut base under the 1996 FAIR Act.59  
Testimony from NCC representatives indicated that a number of producers in the south-eastern part of 
the United States grew upland cotton on corn base acreage during MY 1999-2001. 60  NCC 
representatives argued that it would only be “fair” for producers with corn base acreage that had 
switched into upland cotton production to be able to update their base acreage to receive upland 
cotton direct and counter-cyclical payments.61  NCC’s efforts were successful, as reflected in the fact 
that under the 2002 FSRI Act, maximum total direct and counter-cyclical per acre payments for 
upland cotton base acreage is $109.50, while for corn it is $54.10 per acre.  This large increase in per 
acre payment for cotton relative to corn in the 2002 FSRI Act reflects the much higher cost of 
producing upland cotton – and the expectation that historic cotton producers receiving such high 
payments will continue to grow high-cost upland cotton.   
 
39. Given the much higher per acre payments in MY 2002 for upland cotton base acreage, any 
producer who could gain more upland cotton base acreage would certainly take advantage of the 
chance to update.  Thus, any increases in the updated upland cotton base in MY 2002 reflect the 
economic incentive to obtain significantly greater additional revenue by switching to upland cotton 
acreage than in staying with historical corn, wheat, oats, barley sorghum and barley acreage.  Finally, 
the higher per acre payments for upland cotton also reflect the squeeze in profits for those cotton 
producers that grew upland cotton in MY 1999-2001 on corn base acreage, as testified to by NCC 
representatives, discussed above.  
 
(8)  How could one take account of upland cotton producers who receive PFC, MLA, direct 
and counter-cyclical payments for other covered commodity base acreage?  BRA, US 
 
Brazil’s Answer: 
 
40. The best information to use would be the actual data collected by the United States 
concerning the amount of PFC, MLA, DP, and CCP payments to US upland cotton producers.  In the 
absence of this information, Brazil’s methodology assumes that US producers of upland cotton grew 
upland cotton on upland cotton base acreage.  This is a reasonable proxy, because there will be some 
upland cotton that is grown on rice (and peanut) base receiving higher payments, and some upland 
cotton that is grown on, e.g., corn base receiving somewhat lower payments.  On average, Brazil’s 
approach would roughly cancel out the over-counting of rice and peanut payments and the under-
counting of corn and any other lower-paying programme crop payments.   

                                                 
 58 Brazil’s 9 October Closing Statement, Annex 1, para. 31, citing Brazil’s 22 August Rebuttal 
Submission, paras 32-34.   
 59 Brazil’s 24 June First Submission, para. 45; Brazil’s 22 August Rebuttal Submission, para. 24 
 60 See NCC testimony quoted in Brazil’s 24 June 2003 First Submission, para. 53 citing Exhibit Bra-41 
(Congressional Hearing, “The Future of Federal Farm Commodity Programs (Cotton),” House of 
Representatives, 15 February 2001, p.32).   
 61 “[W]hat has happened is, under Freedom to Farm . . . in the Southeast we moved from corn, like I 
have done, to cotton.  So the last few years we have increased our cotton acreage in Georgia, for instance, to 
about a million and a half acres; we are getting [PFC] payments on about 900,000 acres.  [W]e have a 
tremendous production in the Southeast that is not getting a [Market Loss] payment or a regular [PFC] payment.  
So we are recommending . . . to this committee that a farmer have a choice with remaining with his existing 
acreage and yield, or he has an option to move to a modified acreage and yield on his farm or acreage on his 
farm, and this would make this, we think, fair. . . And this happened . . . outside the Southeast, but it is been 
more pronounced in the Southeast than any other section of the Country.” (emphasis added) Exhibit Bra -41 
(“The Future of Federal Farm Commodity Programs (Cotton),” Hearing before the House of Representatives 
Committee on Agriculture, 15 February 2001, p. 32).  Brazil’s 24 June First Submission, para. 53. 
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F. PROHIBITED SUBSIDIES 
 
128. Could the US respond to Brazil's assertions  relating to the meaning and effect of the 
introductory phrase of Article 3 (“Except as provided in the Agreement on Agriculture....”)?  
Would the meaning/effect change if Article 13 of the Agreement on Agriculture did not exist? 
BRA, US 
 
Brazil’s Answer: 
 
41. In commenting on the first question directed to the United States, Brazil notes that the 
United States argues that the phrase “except as provided in the Agreement on Agriculture” necessarily 
means that negotiators intended to carve out both domestic local content and export subsidies for 
agricultural products from the disciplines of Article 3 of SCM Agreement.62  But the United States’ 
argument twists the meaning of the phrase “except as provided”.  The word “except” does not imply 62 
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rightly cautioned against interpretations that would exempt disciplines from entire sections of WTO 
agreements in the absence of a clear and unambiguous carve-out of rights and obligations.64   
 
45. Furthermore, the United States’ interpretation, which would (permanently) carve out all 
agricultural products from the prohibition of Article 3.1(b), is contrary to the object and purpose of 
Article 3 of the SCM Agreement.  Negotiators expressed their intent that local content subsidies are a 
special class of trade-distorting subsidies.  Because of their particularly trade-distortive nature, 
negotiators dispensed with the requirement of showing any adverse effects and made them prohibited 
subsidies.  Given the special prohibited nature of such subsidies – coupled with the ability of 
negotiators to carve such subsidies out explicitly from the operation of the SCM Agreement – it 
would be expected that any exception from the disciplines would be clear and unambiguous.   
 
46. The answer to the second question is “no”.  As Brazil’s earlier submissions have articulated, 
Article 13(b) is not the only basis for Brazil’s argument that the Agreement on Agriculture does not 
carve out agricultural local content subsidies from the Article 3.1(b) prohibition of local content 
subsidies.65  As Brazil has argued, there is no inherent conflict between requiring the notification and 
scheduling of payments to processors of agricultural goods benefiting domestic producers under 
Annex 3, paragraph 7 of the Agreement on Agriculture and the prohibition on payments to processors 
of agricultural goods that are contingent upon the use of domestic over imported goods.66  
Nevertheless, the absence of any reference to Article 3 of the SCM Agreement in Article 13(b) of the 
Agreement on Agriculture (while a similar reference exists for export subsidies) is consistent with 
Brazil’s other arguments that local content subsidies for agricultural goods are prohibited subsidies. 
 
47. The US interpretation eliminating any prohibitions on agricultural local content subsidies 
creates a sharp distinction in the way that the other group of normally prohibited subsidies – subsidies 
contingent upon export – are treated under the Agreement on Agriculture.  The Agreement on 
Agriculture provides many instances in which export subsidies for an individual agricultural product 
may be challenged as prohibited subsidies under the Agreement on Agriculture.  These include 
prohibitions on export subsidies for unscheduled products, prohibitions on subsidies given to products 
where support is beyond the scheduled reduction commitments, and prohibitions on subsidies that 
lead to circumvention of export subsidy reduction commitments.  By contrast, under the US 
interpretation of local content subsidies, there will never be an instance in which local content 
subsidies for an individual agricultural product would ever be prohibited.  
 
48. It would be expected that such radically different treatment of local content subsidies would 
be spelled out clearly in the Agreement on Agriculture.  Yet, the only link the United States can find 
to justify its total exclusion of local content prohibited subsidies is the provision in Annex 3, 
paragraph 7 to include local content subsidies – along with the multitude of other types of domestic 
subsidies that are not prohibited subsidies – in the support to be counted for total AMS.  All that 
Annex 3, paragraph 7 stipulates is that AMS calculations shall include measures that “benefit the 
producers of the basic agricultural products”.  Such language contains nothing that conflicts with the 
obligation established in Article 3.1(b) of the SCM Agreement.  Brazil notes that measures that 
“benefit the producers of the basic agricultural products” may or may not be “contingent upon the use 
of domestic over imported good”.  In both situations these subsidies must be included in AMS 
calculations.  However, when challenged under the DSU, those subsidies that require local content 

                                                 
 64 Appellate Body Report, EC – Hormones, WT/DS26/AB/R, para. 128;  Appellate Body Report, EC – 
Bananas, WT/DS27/AB/R, paras. 157-158;  Appellate Body Report, EC – Sardines, WT/DS231/AB/R, paras. 
201, 208;  Panel Report, India – Quantitative Restrictions, WT/DS90/R, para. 5.103. 
 65 Brazil’s 22 July Oral Statement, paras. 84-86;  Brazil’s 11 August Answers to Questions, paras. 215-
217;  Brazil’s 22 August Rebuttal Submission, paras. 131-144.   
 66 Brazil’s 22 August Rebuttal Submission, paras. 137-140 (setting out examples where no such 
conflict would exist).   
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will be found to violate Article 3.1(b) of the SCM Agreement, and the subsidizing Member will be 
urged to withdraw such measures.   
 
G. SPECIFICITY/CROP INSURANCE 
 
129. In the event that the Panel does not consider that the alleged prohibited subsidies fall 
within the provisions of Article 3 and are therefore, pursuant to Article 2.3, "deemed to be 
specific", are there any other grounds on which Brazil would rely in order to support the view 
that such measures are "specific" within the meaning of Article 2 of the SCM Agreement (see, 
for example, fn 16 of Brazil's further submission)? BRA 
 
Brazil’s Answer: 
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policies that exceed the amount of premiums collected, thus providing free reinsurance for private 
insurance companies offering crop insurance.72 
 
53. Brazil has demonstrated that crop insurance policies that are eligible for subsidy payments – 
both premium and reinsurance subsidies – are not available in respect of all agricultural products.  The 
United States claims that crop insurance subsidies are and will in the future be available to livestock 
and dairy producers.73  This assertion is incorrect.  First, it is entirely irrelevant if crop insurance will 
be available to livestock and dairy producers in the future.  The question that faces the Panel is 
whether the US crop insurance subsidies in MY 1999-2002 are specific, not whether they may at 
some point in the future become less specific.  Brazil demonstrated that except for a very narrow pilot 
programme that began in MY 2002, there were no livestock “crop” insurance policies during MY 
1999-2002.   
 
54. Second, Brazil has demonstrated that crop insurance is currently – in MY 2003 – only 
available to livestock producers in a limited number of US states and counties.74  The Adjusted Gross 
Revenue policy cited by the United States75 covers only “incidental amounts of income from animals 
and animal products and aquaculture reared in a controlled environment,” which must not exceed 
“35 per cent of expected allowable income”.76  In addition, this policy is only available for producers 
in a limited number of counties in 18 US states.77  Even making the entirely unrealistic assumption 
that all US livestock in those pilot counties would be eligible for adjusted gross revenue coverage, 
that production78 would only represent 7.58 per cent of the value of total US livestock production.79  
In addition, Brazil has demonstrated that the total value of US livestock and dairy production 
represents 52 per cent of the value of total US agriculture.80  Thus, even taking into account the pilot 
counties for the adjusted gross revenue coverage, at least 48 per cent of the value of US agriculture is 
excluded from crop insurance subsidy benefits. 
 
55. Third, the 2000 ARP Act itself explicitly limits its application to, inter alia, US crops, and 
does not cover insurance for the production of dairy, beef, poultry, pork and other livestock.81 
 
56. In sum, the US crop insurance subsidies are not available to all US agricultural production. 
 

                                                 
 72 Exhibit Bra -30 (Section 508(k) of the Federal Crop Insurance Act).  For the reinsurance agreement 
standards see Exhibit Bra-39 (7 CFR 400.161 et seq.). 
 73 US 30 September Further Submission, para. 15. 
 74 Brazil’s 7 October Oral Statement, para. 7. 
 75 Brazil notes that this policy is the only one that is cited by the United States in support of its 
allegation that crop insurance would be available to all US agricultural products.  Brazil is not aware of any 
other policy that would enable and in particular enabled US dairy or livestock producers during MY 1999-2002 
to benefit from crop insurance subsidies.  
 76 Exhibit Bra-272 (“Fact Sheet: Adjusted Gross Revenue,” Risk Management Agency, USDA, 
February 2003, p. 1). 
 77 Exhibit Bra-272 (“Fact Sheet: Adjusted Gross Revenue,” Risk Management Agency, USDA, 
February 2003, p. 1,3). 
 78 The record shows that most farms are small, and that many small farms specialize in beef production.  
See Bra-285 (“Agriculture Fact Book 2001-2002, Chapter 3 – American Farms, Figures 3.1 and 3.8).  Therefore, 
these farms could not be eligible under the pilot programme because more than 35 per cent of their revenue is 
generated from the production of livestock. This suggests that even the figure of 7.58 per cent of total US 
livestock production is a significant overestimate.   
 79 Exhibit Bra -271 (Analysis of the Market Value of Livestock in Adjusted Gross Revenue Insurance 
Pilot States and Counties). 
 80 Brazil’s 22 August Rebuttal Submission, para. 59 and Exhibit Bra-177 (“ERS Briefing Room: Farm 
Income and Costs: Farm Income Forecasts”). 
 81 Exhibit Bra-30 (Section 518 of the Federal Crop Insurance Act) contains a list of the “agricultural 
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131. How should the concept of specificity – and, in particular, the concept of specificity to 
"an enterprise or industry or group of enterprises or industries" -- in Article 2 of the SCM 
Agreement apply to subsidies in respect of agricultural commodities? Please answer the 
following questions, citing the principles in Article  2 of the SCM Agreement:  BRA, US 
 
(a) is a subsidy in respect of all agricultural, but not other, products specific? 
 
(b) is a subsidy in respect of all agricultural crops (i.e. but not to other agricultural 

commodities, such as livestock) specific? 
 
 (c) is a subsidy in respect of certain identified agricultural products specific? 
 
 (d) is a subsidy in respect of upland cotton, but not other products, specific? 
 
 (e) is a subsidy in respect of a certain proportion of the value of total US 

commodities (or total US agricultural commodities) specific? 
 
 (f)  is a subsidy in respect of a certain proportion of total US farmland specific? 
 
Brazil’s Answer: 
 
57. The short answer to Questions 131(a) – (f) is “yes.” 
 
58. Brazil’s Further Submission sets forth a detailed analysis of the legal requirements for de 
facto and de jure specificity (paras. 34-40), demonstrating the broad agreement between the official 
US interpretation of Article 2 of the SCM Agreement in the Statement of Administrative Action 
(“SAA”) and the position of Brazil.  Brazil also provided a detailed application of those requirements 
for each of the relevant subsidies (paras. 41-70).  Brazil offers the following additional comments 
below: 
  
59. With respect to Question 131(a), a US subsidy that is made available to all enterprises  in the 
industry producing agricultural commodities is specific.  As Brazil and the United States agree, the 
purpose of the specificity requirements is to “function as an initial screening mechanism to winnow 
out only those foreign subsidies which truly are broadly available and widely used throughout an 
economy”.82  The United States’ SAA notes that “all governments, including the United States, 
intervene in their economies to one extent or another, and to regard all such interventions as 
countervailable would produce absurd results”.  Among such “absurd results” would be 
countervailing “public highways and bridges, as well as a tax credit for expenditures on capital 
investment even if available to all industries and sectors”.83  After providing these examples, the SAA 
states that “the specificity test was not intended to function as a loophole through which narrowly 
focused subsidies provided to or used by discrete segments of an economy could escape the purview 
of the CVD law”.84   
 
60. The US subsidies at issue in this case – including crop insurance – are de jure limited under 
Article 2.1(a) because they “explicitly limit access to a subsidy to certain enterprises”, i.e., those 
producing, using, or exporting either crops, certain crops, or one crop.85  The US subsidies are also 
de facto specific under Article 2.1(c) because they are used by a limited number of enterprises in 
relation to all enterprises and industries making up the US economy.  Only the group of enterprises 

                                                 
 82 Exhibit Bra-148 (“Statement of Administrative Action,” p. 929).  
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producing agricultural crops is entitled to receive or actually use these subsidies.  All other enterprises 
and all other industries are excluded from the right to receive and, in fact, do not use such subsidies.   
 
61. The broad diversification of the US economy is a relevant fact for the Panel to consider for 
de facto specificity under Article 2.1(c) (“account shall be taken of the extent of diversification of 
economic activities within the jurisdiction of the granting authority”.).  The US SAA indicates that the 
US Department of Commerce should take “account of the number of industries in the economy in 
question” in “determining whether the number of industries using a subsidy is small or large”.86  The 
US industry growing and producing agricultural products, or even the sub-industry of US producers 
who grow crops, are in the words of the US SAA, “a discrete segment” of the US economy.  The 
value of all US agricultural production of all commodities is only 0.8 per cent of total US GDP.87  
Article 2.1(c) requires a Panel to undertake a “case by case” approach to diversification, and Brazil 
believes the approach presented here and endorsed by the US SAA is an appropriate application of the 
provision.  In the case of the United States, there is a multitude of US industries that do not use the US 
subsidies at issue in this case.  By contrast, in the case of Benin, the agricultural industry represents 
38 per cent of its GDP.88  For a country like Benin, subsidies to the entire agriculture sector would 
most likely not be considered to be specific because they are widely available to a large portion of the 
producers within the economy.  No such facts exist for the cotton subsidies at issue in this dispute.  
  
62. Brazil sees no basis in the text of Article 2 of the SCM Agreement for a different specificity 
test to be applied to subsidies for the purpose of Part V (countervailing measures) and Part III 
(actionable subsidies) of the SCM Agreement.  Nor does Brazil see any basis to apply a different test 
of specificity for agricultural and other types of goods and industries – no such distinction exists in 
Article 2 of the SCM Age r t  I  T w  ( o f  a e n i n e x a m p l e , - 1 2 . 7 5  r  l a r g e � a s e  o d t h e  t o t a l t u r e  s u c t i u t o m o j u r T D  - 0 . 1 6 4 3 0 5 2   T c  0 . 3 0 2 7   T w  ( 2 o )  T j  3 b e  5 7 )  a n d  P  s h o s  
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64. In deciding the question, the Panel should also take into account the significant implications 
of accepting the US arguments that any subsidy provided to all agricultural producers of all 
agricultural commodities would be non-specific.  This interpretation would create a new class of 
trade-distorting agricultural subsidies that are non-actionable.  The United States has always notified 
its crop insurance subsidies as amber box subsidies, i.e., presumptively trade distorting.  And USDA 
economists have found that even lower subsidies provided by the pre-2000 ARP Act increased US 
upland cotton acreage by 1.2 per cent and US upland cotton exports by 2 per cent.92  Professor 
Sumner found that the higher subsidies provided by the 2002 ARP Act increased US upland cotton 
acreage by 3.3 per cent, US exports by 3.8 per cent, and decreased world A-Index prices by 1.3 per 
cent on average for each year between MY 2000-2002. 93   
 
65. The US specificity interpretation would permit, for example, a Member to provide a revenue 
guarantee to every enterprise producing any agricultural commodity to pay for the total cost of 
production plus a reasonable profit margin of 10 per cent.  The US interpretation would permit 
Members to make direct payments to every farming enterprise that are tied to a constructed average 
price index for all agricultural products (not individual prices such as the CCP) and a farmer’s current 
total production.  A Member could also provide free inputs for the production of all agricultural 
commodities to every enterprise producing any agricultural product without that subsidy being 
actionable under Articles 5 and 6 of the SCM Agreement.  In short, if the criteria is, as the 
United States argues, that the subsidy only need be provided to all farming enterprises, then any type 
of trade distorting non-green box domestic subsidy meeting that universal application criteria would 
escape discipline under the SCM Agreement.   
 
66. The USinterpretation would create a gaping hole in the disciplines of the Agreement on 
Agriculture and the SCM Agreement.  Such an interpretation is clearly inconsistent with the object 
and purpose of the Agreement on Agriculture, which is to “correct[] and prevent[] restrictions and 
distortions in world agricultural markets”.  It is inconsistent with the SCM Agreement’s object and 
purpose of disciplining trade-distorting actionable subsidies.  And it is completely inconsistent with 
the interpretation including in the United States’ SAA.   
 
67. With respricti



WT/DS267/R/Add.2 
Page I-195 

 
 
 
69. Finally, with respect to Question 131(f), another tool for evaluating the specificity of a 
subsidy is the amount of total US farmland that receives the subsidy.  The use of “farmland” is a 
rough proxy for the number of enterprises producing agricultural products within the meaning of 
Article 2.1.  For example, only 38 per cent of US farmland is used for the growing of crops (including 
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positive subsidy figure of $411 million for the period 1992-2002. 99  The Panel will recall that under 
the Federal Credit Reform Act, when “payments from” the government exceed “payments to” the 
government on a net present value basis, a positive subsidy results, meaning that CCC is “los[ing] 
money”.
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guarantee programme to exports of US upland cotton between MY 1999-2002.  Brazil has no data – 
nor has the United States provided any – that would enable it to calculate the benefit involved in the 
GSM 102 transactions.105 
 
83. However, the National Cotton Council, which represents the industry benefiting from the 
GSM 102 programme, has provided what appears to be a reasonable estimate of the benefits to US 
upland cotton producers, users and exporters.  These benefits are significant enough to generate an 
additional 500,000 bales of US upland cotton exports per year and to raise domestic US prices by 
3 cents per pound. 106   
 
84. Having proven the export subsidy character of the GSM 102 programme, as well as having 
proven the production and export-enhancing as well as A-Index-suppressing effects of the 
programme 107, Brazil has met its burden of proof under Articles 5 and 6.3 of the SCM Agreement and 
GATT Article XVI to establish that the GSM 102 programme causes serious prejudice to the interests 
of Brazil. 
 
141. The Panel notes the US argument, inter alia in its further submission, that the export 
credit guarantee programmes are "self-sustaining".  Recalling that item (j) of the Illustrative 
List of Export Subsidies in Annex I of the SCM Agreement refers to "premium rates", could the 
US expand upon how it takes into account the premium rates for the export credit guarantee 
programmes in its analysis.  US 
 
Brazil’s Comment: 
 
85. As Brazil has argued elsewhere, the United States cannot make a showing that the CCC 
guarantee programmes do not constitute export subsidies by appealing to an a contrario interpretation 
of item (j), since item (j) does not admit of an a contrario defense.108   
 
86. Even if item (j) does admit of an a contrario defense, proving that the CCC programmes are 
“self-sustaining” is not enough.  Were an a contrario defense possible, it would require the 
United States to demonstrate that over a period constituting the long term, “premium rates” are 
adequate to cover operating costs and losses, which include but are not limited to “claims or defaults”.  
In contrast, the United States has argued that it is sufficient to show that “claims or defaults” do not 
exceed “revenue from whatever source it may be derived”.109  “Revenue from whatever source it may 
be derived” gives credit to the United States for revenue that is not recognized as relevant for the 
purposes of item (j), and “claims or defaults” ignores “operating costs and losses” that are relevant for 
the purposes of item (j).110 
  
87. As a factual matter, Brazil quite evidently does not agree that the premium rates for the CCC 
programmes meet their long-term operating costs and losses.  Brazil has presented voluminous 
quantitative data demonstrating that long-term operating costs and losses incurred by the CCC 
programmes outpace premiums collected.  Brazil has also provided statements from the USDA 
Inspector General111  and the US General Accounting Office112 establishing that CCC’s failure to 
                                                 
 105 However, Brazil has established that GSM 102 guarantees confer benefits per se, since there is no 
comparable commercial instrument available in the marketplace.   
 106 See also Brazil’s Answer to Question 143. 
 107 Brazil’s 9 September Further Submission, paras. 184-192. 
 108 Brazil’s 11 August Answers to Panel Questions, paras. 143-149. 
 109 US 11 August Answers to Panel Questions, para. 145. 
 110 See Brazil’s 11 August Answers to Panel Questions, para. 162; Brazil’s 22 July Oral Statement, 
paras. 122-123. 
 111 Exhibit Bra -153 (US Department of Agriculture Office of Inspector General Financial and IT 
Operations Audit Report of the Commodity Credit Corporation’s Financial Statements for Fiscal Year 2000, 
Audit Report No. 06401-14-  
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account for country risk or the credit rating of the borrower in setting guarantee fees means that CCC 
is charging “premium rates” that do not allow it to cover its operating costs and losses over the long-
term. 
 
142. The US has pointed out that there are many limitations on granting export credit 
guarantees and that there is no requirement to issue any particular guarantee (US further 
submission, paras 153-156).  Can the Commodity Credit Corporation decline to grant an export 
credit guarantee even in cases where the programme conditions are met?  US 
 
Brazil’s Comment: 
 
88. No, the CCC cannot decline to grant an export credit guarantee even in cases where the 
programme conditions are met.  The CCC cannot “stem[], or otherwise control[], the flow of” CCC 
export credit guarantees.113  The CCC export credit guarantee programmes therefore threaten to lead 
to (and in fact have led to) circumvention of the United States’ export subsidy reduction 
commitments, within the meaning of Article 10.1 of the Agreement on Agriculture. 
 
89. Under the Budget Enforcement Act of 1990, the US Office of Management and Budget 
classifies the CCC export credit guarantee programmes as “mandatory”.114  Mandatory programmes 
like the CCC export credit guarantee programmes are exempt from the requirement in US law that a 
programme receive new Congressional budget authority before it undertakes new loan guarantee 
commitments.115  As the Congressional Budget Office has noted, support via mandatory programmes 
like the CCC export credit guarantee programmes “must be available to all eligible borrowers”, 
without regard to appropriations limits.116  The Congressional Research Service has similarly stated 
that “[e]ligibility for mandatory programmes is written into law, and any individual or entity that 
meets the eligibility requirements is entitled to a payment as authorized by the law”.117   
 
90. The fact that the CCC can deny guarantees to individuals who do not meet the eligibility 
criteria does not, of course, affect the conclusion that CCC cannot “stem[], or otherwise control[], the 
flow of” CCC export credit guarantees.118  The United States’ FSC measure had eligibility criteria, but 
                                                                                                                                                        
export credit guarantee programmes have not been changed in 7 years and may not be reflecting current costs”.).  
Exhibit Bra-154 (US Department of Agriculture Office of Inspector General Great Plains Region Audit Report 
of the Commodity Credit Corporation’s Financial Statements for Fiscal Year 2001, Audit Report No. 06401-4-
KC (February 2002), p. 49 (“[T]he fees CCC charged for its GSM -
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the Appellate Body still concluded that nothing in the measure “stem[ed], or otherwise control[led], 
the flow of” FSC benefits, leading to a threat of circumvention of the United States’ export subsidy 
reduction commitments.119 
 
91. The entitlement that qualified applicants have to CCC guarantees is not curtailed by the 
requirement in US law that CCC not make available guarantees to countries that cannot adequately 
service debt.120  That CCC has the authority to deny guarantees on this basis is not relevant, for at 
least three reasons. 
 
92. First, under the United States’ FSC measure, US authorities were permitted to undertake a 
factual enquiry into whether the foreign-source income of the foreign corporation was “effectively 
connected with the conduct of a trade or business within the United States”.121  This authority, and the 
possibility that the factual enquiry could limit the amount of income that would qualify for the FSC 
exemption, did not prevent the Appellate Body from concluding that nothing in the FSC measure 
“stem[ed], or otherwise control[led], the flow of” FSC benefits, leading to a threat of circumvention 
of the United States’ export subsidy reduction commitments.122  Similarly, the authority that CCC has 
to undertake an enquiry into whether particular countries are creditworthy, and the possibility that this 
enquiry could end up reducing the amount of CCC guarantees, does not prevent a conclusion that 
nothing “stem[s], or otherwise control[s], the flow of” CCC guarantees.  (Brazil notes that, in any 
event, a conclusion by CCC that a particular country is not creditworthy would not necessarily reduce 
the threat of circumvention, since nothing prevents CCC from simply reassigning the country’s 
allocation to a country that is creditworthy.) 
 
93. Second, as Brazil has previously noted, the US General Accounting Office (“GAO”) 
concluded that the requirement that CCC not make available guarantees to countries that cannot 
adequately service debt does not remotely curtail CCC’s extension of its guarantees.  According to the 
GAO, “the statute does not place any limit on the amount of guarantees that can be provided each year 
to high-risk countries in aggregate or individually”.123  Thus, the theoretical possibility to ha lt support 
to non-creditworthy countries does not “stem[], or otherwise control[],” the flow of CCC 
guarantees.124  
 
94. Third, CCC is not concerned enough about creditworthiness to vary its fees based on the 
country risk involved. 125  Nor does US law require the CCC to take account of the creditworthiness of 
individual guarantee recipients in the fee charged.  In fact, CCC fees expressly do not take account of 
the credit rating of an individual borrower.126  Thus, even if CCC finds a country to be creditworthy, it 
is not compensated for particularly poor individual credit risks. 
 
95. Nor is the entitlement that qualified applicants have to CCC guarantees curtailed by CCC’s 
ability to adopt product- and country-specific allocations for its export credit guarantee programmes.  
Although CCC adopts initial allocations at the outset of a fiscal year, it generously increases those 
allocations as needed.  In its announcement of initial allocations for fiscal year 2004, for example, 
which extends $2.8 billion in allocatio -
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more than $6 billion.127  Browsing the archived list of USDA press releases announcing supplemental 
allocations extended throughout fiscal year 2003,128 for example, demonstrates that this is exactly 
what CCC does –
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report are product-specific.136  The press release announcing initial allocations for 2004 contains no 
product-specific allocations.  These allocations do not “stem[], or otherwise control[], the flow of” 
CCC export credit guarantees in a way that would curb the threat that they will be used to surpass the 
United States’ export subsidy reduction commitments for scheduled products.137 
 
100.  Second, the allocations are made on a monetary basis, which provides virtually no assurance 
that the United States will not surpass its quantitative export subsidy reduction commitments.  This 
might not happen for all scheduled products in all years, but the threat that it will happen is tangible.  
Rice provides a good example.  Based on the monetary amounts of exporter applications received for 
the CCC programmes, US export data, and average world prices, CCC guarantees to support US rice 
exports caused the United States to surpass its quantity export subsidy reduction commitments in 
fiscal years 2001, 2002 and 2003. 138  (Even if monetary allocations were relevant, nothing limits the 
amount of funds that can be allocated.  The CCC programmes operate without the constraints of the 
appropriations process, and Congress requires that CCC make available a minimum of $5.5 billion in 
export credit guarantees.) 
 
101.  Third, the United States’ schedule demonstrates that the CCC export credit guarantees are not 
the only subsidies available to support exports of scheduled commodities.  Combining CCC 
guarantees with these other export subsidies augments the threat that the United States will exceed its 
export subsidy reduction commitments. 
 
102.  In summary, the CCC cannot “stem[], or otherwise control[], the flow of” CCC export credit 
guarantees.139  None of the factors mentioned by the United States stem the flow of those guarantees, 
which CCC cannot decline to grant in cases where the programme conditions are met.  The CCC 
export credit guarantee programmes therefore threaten to lead to (and in fact have led to) 
circumvention of the United States’ export subsidy commitments, within the meaning of Article 10.1 
of the Agriculture Agreement. 
 
103.  With respect to its claims under the SCM Agreement, Brazil notes that even if the CCC had 
the discretion not to grant export credit guarantees in cases where the programme conditions are met, 
it would not affect Brazil’s claim that the guarantees confer benefits per se.  As Brazil has discussed 
elsewhere, since CCC export credit guarantees from the GSM 102, GSM 103 and SCGP programmes 
are unique financial instruments for agricultural commodity transactions that are not available on the 
commercial market (certainly not for terms longer than the marketing cycles of the eligible 
commodities), each time they are granted, they confer benefits within the meaning of Article 1.1(b) of 
the SCM Agreement. 
 
143. Brazil agrees with National Cotton Council estimates of the effects of the GSM 102 
programmes (Brazil's further submission, para. 190) but it also cites a different conclusion by 
Prof. Sumner (paragraph 192).  Brazil cites other estimates by Prof. Sumner throughout its 
further submission.  Does Brazil adopt Prof. Sumner's conclusions and estimates as part of its 
submission?  BRA 
 
104.  Brazil considers both the National Cotton Council’s and Professor Sumner’s estimates as 
independent parts of the record that demonstrate the serious prejudice caused by the GSM 102 
programme to the interests of Brazil.  The NCC has a staff of expert economists (including the former 

                                                 
 136 Exhibit Bra-299 (“Summary of FY 2003 Export Credit Guarantee Programme Activity”, USDA, 
covering GSM 102, GSM 103 and SCGP (Total GSM 102, GSM 103 and SCGP allocations for fiscal year 2003 
are listed as $6.025 billion, with product-specific allocations as follows:  $370 million of GSM 102 guarantees 
to Korea; $85 million of GSM 102 guarantees to Pakistan; and, $10 million of GSM 102 guarantees to Tunisia). 
 137
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118.  Brazil notes that most of its evidence does not involve proof regarding PFC/direct payments 
or crop insurance and would, therefore, not be impacted by the assumption in the Panel’s question.  In 
addition, many of the econometric analysis cited by Brazil focus on only some of the subsidies 
challenged by Brazil.  The results of these studies are consistent with the findings of Professor 
Sumner’s analysis set out in Annex I to Brazil’s 9 September Further Submission and Exhibit Bra-
301.  In sum, even ignoring the effects of the crop insurance and PFC / direct payment programmes, 
the US subsidies cause serious prejudice to the interests of Brazil, within the meaning of Articles 5(c), 
6.3(c) and (d) and GATT Articles XVI:1 and 3. 
 
148.   How should the significance of price suppression or depression be assessed under 
Article  
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126.  The trend line beginning in MY 1986 in the graph above shows an overall consistent increase 
of US export market share over an 18-year period.  This steady long-term increase coincides with the 
introduction of the marketing loan programme in MY 1986.  Another highly trade distortive subsidy, 
the Step 2 payments, was introduced in MY 1990.  The combination of these two subsidies, along 
with the other trade-distortive subsidies, played an important role in the progressive increase in US 
world market share over the long-term period covered by the MY 1986-2003 graph above.  Thus, 
looking at all the trends collectively provides corroborating evidence that the large increases in the US 
world market share from MY 1998 to the present are caused, in significant part, by the US subsidies, 
in violation of Articles 5(c) and 6.3(d) of the SCM Agreement.  
 
127.  Brazil notes that MY 1998 was an unusual year with a relatively low US world market share 
as a direct result of a 20-per cent abandonment of upland crop acreage due to weather-related 
issues.166  But for those weather-related problems, the US world market share would have been higher 
in MY 1998.      
 
128.  Finally, Brazil wishes to correct a typographical error in its calculation of the US world 
market share for MY 1997.  The correct market share (as reflected in Figure 26 of Brazil’s 
9 September Further Submission) is 27.6 per cent, rather than 19.8 per cent,167 as was incorrectly 
noted in Exhibit Bra-206.  Brazil notes that this typographical error did not affect the calculations of 
the increase in the US world market share.168  Correcting for this error, Brazil resubmits the corrected 
figures: 

                                                 
 166 See US 30 September Further Submission, para. 19. 
 167 The error results from a typographical error in the line of the “total world exports”, which were 
26.7 million bales in MY 1997 and not 36.7 million bales, as erroneously included in the calculation. 
 168 Brazil notes that Figure 26 of Brazil’s 9 September Further Submission is unaffected by this data 
error and shows a very similar trend in the US world market share in cotton. 

   
  p

er
ce

nt
ag

e 



WT/DS267/R/Add.2 
Page I-209 

 
 
 

Figure 25 (para. 270)169 

U.S. World Market Share Upland Cotton (MY 2001)
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Figure 37 (para. 402)170 
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Brazil’s Answer: 
 
131.  Brazil has established in paragraphs 117-123 of its 9 September Further Submission that 
between MY 1997-
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139.  As with other calibrated simulation models, the FAPRI model itself is also used routinely for 
both projections and retrospective counterfactual analysis.  One recent publication that applied 
retrospective counterfactual analysis concerned world peanut (groundnut) policy.  That study adapted 
the basic FAPRI framework, much as it was adapted to apply to the current case for upland cotton, to 
consider international peanut policy questions.  The model is calibrated to three recent years – 
1999/2000, 2000/2001 and 2001/2002 – and examines a peanut trade liberalization scenario.185  
 
140.  A second recent retrospective counterfactual application was to the US sugar programme in a 
project conducted for the US General Accounting Office.  In that analysis, a version of the FAPRI 
domestic sugar model was combined with the CARD international sugar model (much as 
Professor Sumner has done for upland cotton, as reported in Annex I to Brazil’s 9 September Further 
Submission).  The model was calibrated to 1999 data, and results considered the effects of policy 
reform relative to the 1999 crop year actual outcomes.186 
 
141.  In addition, Brazil notes that USDA has frequently used calibrated simulation models to 
perform retrospective, counterfactual analysis.  For example, USDA economists calibrated the USDA 
“SWOPSIM” model, which was used extensively to analyze trade policy options in the 1980s and 
1990s, to 1989 data and solved it for commodity prices and quantities that would have obtained in that 
year under alternative trade liberalization scenarios.187  
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baseline used for the analysis was the USDA 2000 baseline, which did not anticipate 
the sharp decline in cotton price for 2001 crop year.”190   

 . . . 
 

“The Commission requested that the above study be updated to take into account the 
sharp decline in cotton prices for the 2001 crop (Westcott).  The updated analysis 
indicated that elimination of marketing loan benefits for the 2001 crop would have 
lowered cotton acreage by 2.5 to 3.0 million acres or 15-20 per cent and reduced rice 
acreage by 300,000 acres or 10 per cent.”191 

145.  Finally, there are literally hundreds of other academic and government studies using a variety 
of models calibrated on retrospective data that analyze policy questions.  All computable general 
equilibrium models use this approach, and most academic partial equilibrium simulation models do so 
as well.   
 
146.  Concerning the second question, it is difficult to determine the reliability of the analysis of 
potential (i.e., future) policy outcomes because – by definition – the baseline approach will not mirror 
exactly the actual conditions.  This is why baseline projections use long-term data to even out 
inevitable fluctuations in commodity market developments.  Similarly, the but for analysis of a 
retrospective study attempts to simulate what would have (but did not actually) occur with different 
policy assumptions.  However, the retrospective analysis has the benefit of using actual market data 
and not projected benchmarks.  It is, of course, possible to critique selected portions of the FAPRI 
baseline projections if they are treated as forecasts of the future values for prices and quantities.  
Against this benchmark, the FAPRI projections – like all others – will sometimes miss future 
movements in commodity markets.   
 
147.  One measure of the reliability of the FAPRI baseline is that the FAPRI model continues to be 
relied upon regularly by a variety of US government and US industry organizations to guide decisions 
on important policy questions.  USDA even provided the FAPRI economists with their highest award 
based on the 2002 baseline analysis.192  In addition, FAPRI economists over the years have performed 
checks to ensure that the FAPRI model is as reliable as possible.  For example, observed (actual) 
planted acreage has generally responded in the directions the model projects when the loan rates and 
other driving factors are relatively constant.  In addition, FAPRI constantly examines the internal 
consistency of the model and its economic logic when compared to actual market events and 
conditions and makes appropriate adjustments, as necessary.     
 
148.  Concerning the third question, there are a number of other potential simulation modelling 
frameworks that can be used as instruments to respond to retrospective counterfactual policy 
questions.  The USDA FAPSIM model is one such framework.  It was used, for example, in the 
Westcott/Price analysis of the effect of removing all marketing loan payments for MY 2000 and MY 
2001. 193  However, the FAPSIM model does not have a full international cotton model as used in the 
                                                 
 190 Exhibit Bra -276 (Report of the Commission on the Application of Payment Limitations for 
Agriculture, August 2003, p. 124).  
 191 Exhibit Bra -276 (Report of the Commission on the Application of Payment Limitations for 
Agriculture, August 2003, p. 125).  See further: Westcott, Paul C. “Marketing Loans and Payment Limitations.” 
Presentation to the Commission on the Application of Payment Limitations for Agriculture, May 2003 as cited 
in the Payment Limitations Report;  Exhibit Bra-222 (Westcott, Paul C., and J. Michael Price. Analysis of the 
US Commodity Loan Program with Marketing Loan Provisions. USDA, ERS Agricultural Economic Report 
801, April 2001);  Westcott, Paul and Mike Price. Estimates done at the request of the Commission on the 
Application of Payment Limitations for Agriculture utilizing the Economic Research Service’s FAPSIM model, 
2003 as cited in the Payment Limitations Report. 
 192 Brazil’s 9 September Further Submission, Annex I, para. 4 (last sentence).   
 193 See Brazil’s 7 October Oral Statement, paras 32-33.   
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made.  All of the dark area below the 52 cents line represents marketing loan subsidies paid to US 
upland cotton producers.  This illustrates US producers’ indifference to market prices.  To paraphrase 
the United States, the line of 52 cents per pound illustrates a “disconnect,” but it is not one between 
the A-Index price and US subsidies.  Rather, this graph illustrates the disconnect between the AWP 
(and more importantly, the US price received by upland cotton producers) and the acreage and 
production response of US producers:  even when prices go to record lows, US producers’ revenue is 
insulated from the decline.  This revenue not only kept them in production, but it allowed them to 
increase production during MY 1999-2001.  And more remarkably, it kept many of the producers 
planting 14.2 million acres of cotton when the AWP was near record lows in the period from 
February-June 2002.  These low prices during the crucial planting decision period are clearly reflected 
in the figure above.197  It was this period that USDA economists Westcott and Price examined and 
found that but for the marketing loan payments in MY 2001, US upland cotton production would be 
2.5-3 million bales less than it actually was.   
 
152.  Thus, this graph helps explain why there is such a limited response from high-cost US upland 
cotton producers to changes in upland cotton prices.  Of course, the graph above does not represent 
the full amount of revenue supplied by all US subsidies.  Other programme features and other 
programmes provide additiona l subsidies that cause the effective per unit revenue guarantee to be 
much higher than the loan rate. 
 
153.  If the purpose of Exhibit US-44 was to demonstrate the absence of a link between US upland 
cotton production (and price suppression) and US marketing loan payments, then it flies in the face of 
the findings of USDA’s own economists.  Brazil has referenced the testimony of USDA’s chief 
economist, among many other USDA economists, who have candidly acknowledged the enormous 
production and price effects that US marketing loan subsidies have on stimulating and maintaining 
large amounts of US upland cotton production. 198  
 
170.   Brazil quotes a report that states that a 10 per cent increase in soybean prices reduces 
upland cotton acreage by only 0.25 per cent (Brazil's 7 October oral statement, para. 27). Could 
Brazil indicate if this analysis is done on a short-run basis or a long-run basis? BRA  
 
Brazil’s Answer: 
 
154.  The authors of the USDA study cited by Brazil  mlss than53  Tc 23 0 16  Tc 08n basis thio5 0  TD7cW thplanlatinMew ( ) Tj3 0 8l  T10215i0arazil on a1ea263d3nMew ( ) 67 If d637 0  TD 0.08l  T1  Tc 0  1nf tetin1  TwLer eTD7l.,j5 4 cited8on a duction.1 9 8 c o t 8 l   T 1   y s i s  i ( c o t m e d i u m (  )  T 4 3 2 z i l  q u o t e s ) n gsence of3763.75 03  s  Tc n3  Tc 36reduces  p T w  e c  0   1 n f  t e t i n . n . n . n e r  c i s  i s  d o n 1 8 9  o r  a  l o n g
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155.  Lin et al. present their results in Table 21 of their study. 202  It appears that the resulting 
estimates of the acreage price elasticities are short or medium-term elasticitie s (acreage reaction one 
to three years in the future), and that the adaptations by Westcott and Meyer are also short to medium-
term elasticities.203  
 
172.   Please estimate the price effect, in cents per pound, of the growth in the US retail 
market which it is said has directly contributed to strengthening world cotton prices.  US 
 
Brazil’s Comment
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2001-02 meant that Chadian production fell because producers could not afford inputs such as 
fertilizer.211   
 
160.  For US producers at the time of planting for the MY 2002 crop – between January-April 2002 
– the AWP and US price received by US producers were near record lows.212  Faced with an annual 
39 cents per pound differential between total costs and such prices in MY 2001, US cotton producers 
still planted 14.2 million acres of upland cotton for MY 2002.213  The resulting US production in MY 
2002 was 16.73 million bales (or 3.64 million metric tons).  This is an extraordinary amount of 
acreage and production given the huge gap between US producers’ costs and expected market 
revenue.  It is estimated that without US subsidies, US production in MY 2002 would have been 
approximately 1.92 million metric tons, or 1.72 million metric tons less than what US upland cotton 
farmers actually produced.214  The effects of this additional 1.72 million metric tons of subsidy-
generated production can be judged from the effects of an actual decline in world supply of 2.365 
million metric tons215, which contributed to an increase in A-Index prices of 33 per cent between MY 
2001 and MY 2002. 216  If an additional 1.72 million metric tons of US production were taken out of 
world supply, prices would have been even higher.  Professor Sumner has indicated that A-Index 
prices in MY 2002 would have increased by 17.70 per cent absent the US subsidies.217  Thus, the 
effect of the US subsidies in MY 2002 – even as prices increased – was to suppress prices.   
 
178. The Panel notes Exhibit US-63.  Could the US please provide a conceptually analogous 
graph concerning US export sales during the same period? US 
 
Brazil’s Comment: 
 
161.  Brazil offers a conceptually analogous figure to Exhibit US-63 concerning US and rest-of-
the-world export sales.  The figure below shows the relative changes in US and non-US exports as 
compared to the previous year for the period MY 1997-2002, based on data covering the period MY 
1996-2002.218 
 

                                                 
 211 Chad’s 8 October Oral Statement (Statement of Ibrahim Malloum, para. 7).   
 212 See Brazil’s Answer to Question 167.   
 213 Exhibit Bra -4 (“Fact Sheet: Upland Cotton,” USDA, January 2003, p. 4).   
 214 Brazil’s 9 September Further Submission, Annex I, Table I.5a applying the percentage change. 
 215 Exhibit Bra -208 (“Cotton: World Statistics,” ICAC, September 2003, p. 4). 
 216 Exhibit Bra -208 (“Cotton: World Statistics,” ICAC, September 2003, p. 106). 
 217 Brazil’s 9 September Further Submission, Annex I, Table I.5a. 
 218 Exhibit Bra -307 (Change in US and World Exports in Percent).  The exhibit also contains the 
underlying data for the figure with the sources being described in more detail in Exhibit Bra-302 (Revised and 
Extended Data on Article 6.3(d) claim). 
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162.  The figure demonstrates that US exports increased in every year except for MY 1998, during 
which the United States claims it suffered a major crop failure.  In addition, US exports increased in 
all years, except for MY 1998, more than exports from non-US producers, which since MY 2000 even 
decreased continuously.  The figure demonstrates that the United States gains world market share, 
with its own exports increasing since MY 1999, at the expense of non-US exports, which have fallen 
since MY 2000. 
 
163.  In sum, this figure supports Brazil’s claim of serious prejudice under Articles 5(c) and 6.3(d) 
of the SCM Agreement.  It also supports Brazil’s claim of serious prejudice under Articles XVI:1 and 
3 of GATT 1994 because the USshare of world export trade increased, in significant part, by the US 
subsidies at the expense of other lower-cost producers. 
 
179 Could Brazil comment on the argument that decoupled payments and other subsidies to 
upland cotton are largely being capitalized into land values and that removing these subsidies 
would reduce the cost of production of upland cotton producers (US 7 October oral statement, 
para. 48).  What would be the net effect of these adjustments? BRA 
 
Brazil’s Answer: 
 
164.  A February 2003 study by ERS economists estimated that “decoupled” payments lead to an 
increase of about 8 per cent in US farmland values.219  A more comprehensive ERS 2001 report 
estimating the regional effects of all subsidies (not just decoupled subsidies) on land values found that 
land values increased by 16 per cent in the regions where upland cotton is grown.  This is shown in 
the following chart:220   
 

                                                 
 219 Exhibit Bra -308 (“Decoupled Payments:  Household Income Transfers in Contemporary US 
Agriculture,”  ERS Agricultural Economic Report No. 822).   
 220 Exhibit Bra-309 (Barnard C., Nehring, R., Ryan, J., Collender, R. “Higher Cropland Value from 
Farm Programme Payments: Who Gains?” Economic Research Service. USDA Agricultural Outlook November 
2001, p. 29). 
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ERS/USDA Estimated Cropland Value Attributable to 
Commodity Programme Payments  

Region 
Total Value of Land 

Harvested in 8 
Programme Crops  

Estimated Value 
Attributable to 

Commodity 
Programme 
Payments  

Per cent of Value 
Attributable to 

Commodity 
Programme 
Payments  

Prairie Gateway  41.70 9.40 23.00 
Mississippi Portal 17.30 2.70 16.00 
Fruitful Rim 21.60 2.20 10.00 
Southern Seaboard 18.20 1.80 10.00 
Eastern Uplands 4.60 0.50 10.00 
Total 103.40 16.60 16.05 
 
165.  Brazil notes that neither of these studies provides an estimate of the percentage of each dollar 
of “decoupled” or total subsidy payments that are capitalized into land values.  However, an 
August 2003 study by ERS economists indicates that PFC payments in MY 1997 resulted in an 
increase of land rents by 34-41 cents of per PFC dollar.221  Thus, contrary to the premise of the 
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Brazil’s Answer: 
 
168.  Brazil looks forward to receiving a detailed description of the complicated calculation of the 
adjusted world price from the United States in reply to this question.  Brazil has set forth a brief 
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international and third country markets.  The parallelism in the price movements establishes the link 
between price suppression in the US and international markets and other third country markets. 
 
182. Please explain why the US can be taken to be price leaders, or price setters, (and not just 
takers) when US producers receive large subsidy payment to support the difference between 
world prices and their own costs?  BRA 
 
Brazil’s Answer: 
 
177.  The Panel’s question focuses first on “US producers” who receive large subsidies.  One of the 
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181.  For example, the large size of the US production, which represents approximately 20 per cent 
of total world supply annually, is a key factor in driving and influencing world prices.236  Shifts in US 
production caused by good or bad US weather influence total world supply and create an impact on 
world prices.237  In much the same way as US weather plays a role in the discovery of world prices 
(by reducing US and, thus, world stocks), continued high levels of US production generated by US 
subsidies suppressed world prices throughout the period of investigation by increasing world supplies.   
 
182.  Further, the dominant (over 40 per cent) export market share of the United States coupled 
with the Step 2 and GSM 102 export subsidies creates a further suppressing effect on world prices.238  
These export subsidies allow US exporters to price their upland cotton below the prices of most other 
world producers because Step 2 gives them (not US producers) the difference between the lowest US 
price and the A-Index price (the average five lowest prices in the world market).239  These subsidies, 
along with the domestic production and direct payment subsidies, have permitted exporters of high-
cost US upland cotton to increase US world market share even as prices plunged throughout MY 
1999-2001.  Thus, while individual US exporters may not have “set” or “led” prices, the US subsidies 
allowed these exporters to continue marketing high-cost US cotton at whatever market price was 
determined by global supply and demand conditions.   
 
K. ARTICLE XVI OF GATT 1994 
 
183. Why does Brazil believe that the appropriate "previous representative period" is the 
term of the previous Farm Bill, MY1996-2002?  (Brazil's further submission, para. 282)  BRA 
 
Brazil’s Answer: 
 
183.  The Panel’s question has stimulated a re-evaluation by Brazil of the appropriate “previous 
representative period” in relation to Article XVI:3.  Brazil agrees with the US arguments made in the 
EEC – Wheat Flour GATT dispute that the appropriate “previous representative period” in 
Article  XVI:3 should be one in which trade patterns have not been distorted by subsidies.  In that 
dispute, the United States correctly argued:     
 

…that the three most recent calendar years could not be used as the representative 
period in the case since, given the distortion of trade patterns resulting from the heavy 
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acreage was abandoned and US harvested acreage fell by 2.8 million acres compared to MY 1997.246  
US production fell by 4.77 million bales and US exports fell by 3 million bales.  As a result, US world 
market share declined from 27.6 per cent in MY 1997 to 17.9 per cent in MY 1998.247  This 
considerable decrease in the US share of world export trade provides an approximation for the Panel 
to assess what the equitable US share would be but for the US subsidies in MY 2001-2003.  Thus, 
MY 1998 is a useful representative period for the Panel to examine (in conjunction with Professor 
Sumner’s and USDA economists Westcott/Price’s analysis).  
 
187.  An alternative representative period that the Panel could use for assessing the 
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184. Why does Brazil believe that an "equitable share " is one which factors out all subsidies?  
To the extent that domestic support and export subsidies are permitted by the Agreement on 
Agriculture, why should they not be accepted as being normal conditions in analyzing an 
equitable market share?  (See Brazil's further submission, paras 288-289)  BRA 
 
Brazil’s Answer:   
 
189.  Brazil believes, for the reasons articulated by the United States in the EEC - Wheat Flour 







WT/DS267/R/Add.2 
Page I-232 
 
 

provisions of the covered agreements?  Of what relevance, if any, is the Appellate Body 
Report in US-FSC, para. 117260 here? 

 
Brazil’s Answer: 
 
202.  Brazil agrees that Article 6.3(d) reflects one of the situations that would also fall under GATT 
Article XVI:3.  An increase in the world market share compared to the previous three-year average 
through the effects of subsidies would be consistent with a finding of an inequitable share of world 
trade under GATT Article XVI:3.  However, an increase over the previous three-year average is not a 
necessary prerequisite for a finding of a violation of GATT Article XVI:3.  For example, a Member’s 
share of world export trade may be inequitable even if that share has not increased over the average of 
the past three years.  Similarly, a Member’s increase in exports may be inequitable even if an increase 
in exports has not followed a consistent trend, as required under Article 6.3(d).   
 
203.  GATT Article XVI:3 is concerned with whether a particular level of a Members’ share of 
world export trade is equitable, whereas Article 6.3(d) of the SCM Agreement only addresses an 
increase in the share.  Article 6.3(d) creates a presumption that an increase in a Member’s world 
market share over its previous three-year average that follows a consistent trend over a period when 
subsidies have been granted nullifies and impairs other Member’s rights.  No such presumption exists 
for Article XVI:3 – the nullification and impairment must be demonstrated by showing that the share 

                                                 
 260 WT/DS108/AB/R, para 117: 

"… the provisions of the SCM Agreement do not provide explicit assistance 
as to the relationship between the export subsidy provisions of the 
 SCM Agreement and Article XVI:4 of the GATT 1994. In the absence of 
any such specific textual guidance, we must determine the relationship 
between Articles 1.1(a)(1) and 3.1(a) of the  SCM Agreement and 
Article XVI:4 of the GATT 1994 on the basis of the texts of the relevant 
provisions as a whole.  It is clear from even a cursory examination of 
Article XVI:4 of the GATT 1994 that it differs very substantially from the 
subsidy provisions of the SCM Agreement, and, in particular, from the 
export subsidy provisions of both the SCM Agreement and the Agreement on 
Agriculture.  First of all, the  SCM Agreement contains an express definition 
of the term "subsidy" which is not contained in Article  XVI:4.  In fact, as we 
have observed previously, the  SCM Agreement contains a broad package of 
new export subsidy disciplines that "go well beyond merely applying and 
interpreting Articles VI, XVI and XXIII of the GATT 1947".  Next, 
Article XVI:4 prohibits export subsidies only when they result in the export 
sale of a product at a price lower than the "comparable price charged for the 
like product to buyers in the domestic market."  In contrast, the 
 SCM Agreement establishes a much broader prohibition against any subsidy 
which is "contingent upon export performance".  To say the least, the rule 
contained in Article 3.1(a) of the  SCM Agreement that all subsidies which 
are "contingent upon export performance" are prohibited is significantly 
different from a rule that prohibits only those subsidies which result in a 
lower price for the exported product than the comparable price for that 
product when sold in the domestic market.  Thus, whether or not a measure 
is an export subsidy under Article XVI:4 of the GATT 1947 provides no 
guidance in determining whether that measure is a prohibited export subsidy 
under Article 3.1(a) of the  SCM Agreement.  Also, and significantly, 
Article XVI:4 of the GATT 1994 does not apply to "primary products", 
which include agricultural products.  Unquestionably, the explicit export 
subsidy disciplines, relating to agricultural products, contained in Articles 3, 
8, 9 and 10 of the Agreement on5  T.2570.490.187569.1875  Twing 0  Tw 8reement

 Against 
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of world export trade is inequitable.  While a particular situation may – as in this dispute – fall under 
both provisions, the focus and proof required for both provisions can be different. 
 
204.  Thus, Artic le 6.3(d) of the SCM Agreement subjects a specific subset of the situations 
covered by GATT Article XVI:3 to the remedy provided in Article 7.8 of the SCM Agreement.  But it 
does not cover all of the situations covered by GATT Article XVI:3.  This marks the crucial 
distinction between the provisions on export subsidies in the SCM Agreement that “take precedence” 
over those in GATT261 and the provisions on actionable subsidies in both agreements that are 
complementary. 
 
205.  With respect to the Appellate Body’s holding in paragraph 117 of US – FSC, the provisions 
on export subsidies in Articles 3 and 4 of the SCM Agreement represent the results of years of 
negotiations that have pushed the level of obligation in this area well beyond Article XVI:4.  The 
conclus ion that the Appellate Body drew in that instance was that “whether or not a measure is an 
export subsidy under Article  XVI:4 of the GATT 1947 provides no guidance in determining whether 
that measure is a prohibited export subsidy under Article  3.1(a) of the SCM Agreement.”  Brazil 
agrees that the provisions of Article XVI:2-4 that deal with subsidies contingent upon export 
performance are superceded by the respective export subsidy provision contained in the Agreement on 
Agriculture and in the SCM Agreement.   
 
206.  However, as Brazil has argued in response to Question 185(a), the second sentence of GATT 
Article XVI:3 is not a provision limited to subsidies contingent upon export performance.  Rather, its 
disciplines apply to any form of subsidy that operates to increase the exports of a Member.  Thus, it is 
not superceded by the export subsidy provisions of the Agreement on Agriculture and the SCM 
Agreement.  Rather, it provides rights and obligations concerning any form of a subsidy independent 
of the right and obligations set forth in Article 3 of the SCM Agreement.262   
 
(c) 

of r tachto aement.  RatT ATT 1947 prono lont r bepesoWTOrber.  s;pthaepisobepeiTj1713850  TD -0.09613 Tc 0.3846 94d (of g ) T expT 
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ANNEX I-6 
 
 

ANSWERS OF THE UNITED STATES TO 
QUESTIONS FROM THE PANEL TO THE PARTIES 

FOLLOWING THE SECOND SESSION OF THE 
FIRST SUBSTANTIVE PANEL MEETING 

 
27 October 2003 

 
 
A. REQUEST FOR PRELIMINARY RULINGS 
 
122. Does Brazil allege that cottonseed payments, interest subsidies and storage payments are 
included in the subsidies that cause serious prejudice?  Do they appear in the economic 
calculations?    BRA 
 
123.
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the last several years, producers have reduced plantings of upland cotton and increased plantings to 
alternatives.  A list of the full range of alternative crops that are viable in these areas would be 
extensive.  Below we present a regional breakdown of some principal alternative crops to upland 
cotton as well as historical plantings since 1996 of these crops compared with upland cotton. 
 
6. Upland cotton producers in the Southeast region (Alabama, Florida, Georgia, North Carolina, 
South Carolina, and Virginia) have corn and soybeans as principal alternative crops.  Peanuts are also 
an alternative, though mainly in Georgia.  Between 1996 and 2003, area planted to upland cotton, 
corn, and soybeans in the Southeast averaged about 8.6 million acres, ranging from 8.2 to 9.1 million 
acres.  During this same period, upland cotton area ranged from 3.0 to 3.6 million acres.  Since 2001, 
upland cotton has been reduced in favou
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11. In the short run, investment costs may slow acreage adjustments to market prices.  This does 
not mean, however, that cotton producers do not respond to changes in market prices.  Research by 
Lin et al. suggest that cotton producers may, in fact, be more responsive to own price changes (that is, 
the response of cotton acreage to changes in cotton prices as opposed to changes in prices of 
competing crops) than other competing crops  are.9  In the long run, fixed assets like cotton pickers 
are less of a constraint to entry, and thus one would expect the acreage response to changes in price to 
be larger. 
 
Acreage own-price elasticity for major field crops  

Crop National acreage price elasticity 
Wheat 0.34 
Corn 0.293 
Sorghum 0.55 
Barley 0.282 
Oats 0.442 
Soybeans 0.269 
Cotton 0.466 
Source: Lin et al., Appendix table 21 (Exhibit US-64). 
 
(3)  In calculating the amount of PFC, MLA, direct and counter-cyclical payments that went 
on upland cotton, Brazil made an adjustment for the ratio of current acreage to base acreage 
(see its answer to question 67, footnotes 2, 3, 4 and 5).  Ba61 (Exhibio,0038  Tcppropriea70.187.5 0.75 h0  TD -nt acreage to6 
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1996 Farm Bill.  Dividing harvested acreage by base acreage could potentially overstate the difference 
if there is significant acreage abandonment after producers reported their payment acres to the Farm 
Service Agency.  Also, there remains a problem with the comparison since harvested acres are survey-
based while base acres are reported numbers. 
 
15.
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19. The following chart shows upland cotton base acreage, planted acreage and harvested acreage 
for marketing years 1996 through 2002: 
 
US upland cotton area (thousand acres) 

Crop year Base acreage 1/ Planted acreage  2/ Harvested acreage  2/ 
1996 16128 14395 12632 
1997 16213 13648 13157 
1998 16412 13064 10449 
1999 16377 14584 13138 
2000 16268 15347 12884 
2001 16239 15499 13560 
2002 16217 (est.) 13714 12184 
1/ US Department of Agriculture, Farm Service Agency 
2/ US Department of Agriculture, National Agricultural Statistics Service, selected Acreage reports 
 
20. Over the period 1996-2002, US upland cotton planted acres ranged considerably, from 
13,064,000 acres to 15,499,000 acres.  Year-over-year, planted and harvested acreage can rise or fall 
significantly.  For example, from marketing year 2001 to marketing year 2002, planted acreage fell by 
1.785 million acres or 11.5 per cent; harvested acreage fell by 1.376 million acres  or 10.1 per cent.  
As was pointed out in the US closing statement at the second session of the first substantive meeting 
of the Panel and in Exhibit US-63, year-over-year changes in US harvested cotton acreage have been 
similar to year-over-year changes for harvested cotton acreage outside of the United States.  These 
data do not provide any information on whether the same or different acres are planted to upland 
cotton. 
 
21. As noted above in the US answer to Question 125(5), based on a preliminary review of a 
sampling of marketing year 2002 acreage reports, it would appear that nearly half of farms receiving 
direct and counter-cyclical payments in 2002 for upland cotton base acreage planted no upland cotton 
at all.  That so many farms that produced upland cotton during the historical base period of 1993-1995 
or 1998-2001 no longer plant even a single acre of upland cotton suggests that there has been a large 
exit of past cotton producers and a large entry of new producers or a large expansion by other 
historical cotton producers. 
 
(7)  Brazil states that one third of all US farms with eligible acreage decided to update their 
base acreage under the direct payments and counter-cyclical payments programmes using their 
MY1998-2001 acreage.  What is the proportion of the current base acreage for upland cotton 
resulting from such updating?  Is the observed updating of base acreage consistent with Brazil's 
argument that it is only profitable to grow upland cotton on base acreage (and peanut and rice 
base acreage)?  BRA 
 
(8)  How could one take account of upland cotton producers who receive PFC, MLA, direct 
and counter-cyclical payments for other covered commodity base acreage?  BRA, US 
 
22. Under Brazil’s approach, one would need to take account of upland cotton producers 
receiving decoupled payments only for base acreage for other covered commodities.  This follows 
from Brazil’s explanation that “only the portion of upland cotton [decoupled] payments that actually 
benefits acres planted to upland cotton can be considered support to upland cotton”.11  Thus, under 
Brazil’s approach, one would need to deduct any production (or acreage) attributable to such 
producers from the acreage figures Brazil has used to adjust the amount of decoupled payments on 
upland cotton base acreage.  
 

                                                 
11 Brazil’s Answer to Question 67 from the Panel, fn. 2-5. 
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(9)   Assuming that Brazil's payment figures were to amount to a prima facie case, please 
answer the following questions:  US 
 
(a) How would the United States calculate or estimate the proportion of upland cotton 

producers who receive subsidy payments for upland cotton base acreage?    
 
(b) Should any adjustment estimates be made for any factors besides those listed by Brazil?   
 
(c)   What adjustment estimate would it be appropriate to make? 
 
(d) How could one take account of upland cotton producers who receive decoupled 

payments for other programme crop base acreage?   
 
(e) Could the US specifically indicate what, in its view, are the flaws in the approach 

summarized in paras. 6-7 of Brazil's closing oral statement on 9 October (i.e. the use of 
the ration of 0.87 to adjust the amount of total upland cotton direct and CCPs for the 
MY to obtain the amount of subsidies received by upland cotton producers)?  Can the 
US suggest an alternative approach that would yield reliable results in its view?  

 
23. Putting Peace Clause and green box issues to one side, the United States believes that the 
issue of what payments may be attributed to upland cotton production is fundamentally part of 
Brazil’s burden to present evidence substantiating the amount of the subsidy that it is challenging.  
However, the United States would note that this issue is not a matter of “the proportion of upland 
cotton producers who receive subsidy payments for upland cotton base acreage.”  Rather, the issue is, 
first, what is the quantity of decoupled payments received by upland cotton producers; second, how 
are those payments allocated across the total value of each farm’s agricultural production; and third, 
how much and in what amount are US cotton exports subsidized by these payments.  
 
24. Brazil has conceded that decoupled payments made with respect to upland cotton base 
acreage are not “tied to the production or sale” of upland cotton, by adjusting such payments by 
0.87.12  That is, Brazil recognizes that, even on its theory, at least 0.13 of these payments “can[not] be 
considered support to upland cotton” because at least that fraction of upland cotton base acres were 
not planted to upland cotton in marketing year 2002.  Because these payments are not “tied to the 
production or sale” of upland cotton, as suggested by Annex IV of the Subsidies Agreement, they 
must be allocated across the total value of production of each recipient.  Brazil has not denied the 
applicability of the allocation methodology set out in Annex IV, but neither has Brazil provided any 
evidence relating to the total value of production of decoupled payment recipients.13  
 
25. Brazil claims that its “suggested methodology is based on the conclusion that all upland 
cotton producers received these payments”.14  In fact, Brazil’s methodology is based on the further 
assumptions that (1) every acre of upland cotton in marketing year 2002 was planted by a holder of 
upland cotton base acreage and (2) no such base acreage holder planted more upland cotton than his 
or her base acres.15  Brazil has provided no evidence to support these assumptions, which is no 
                                                 

12 In addition to issues relating to the “adjustment,” the United States disagrees with the total amount of 
decoupled payments paid with respect to upland cotton base acreage that Brazil calculates and uses as the base 
for its adjusted payment amounts.  See US Answer to Additional Question 67bis from the Panel, para. 28, fn. 37, 
38. 

13 As noted in the Panel’s Question 125(2)(a), average cotton area is approximately 38 per cent of a 
cotton farm’s acres.  Thus, a substantial portion of the average cotton farm’s agricultural production will be 
derived from production of other crops. 

14 Brazil’s Closing Statement at the Second Session of the First Panel Meeting, para. 8. 
15 Using figures for marketing year 2002 planted acreage and base acreage, Brazil claims, “Out of the 

16.2 million upland cotton base acres, 2.1 million were not planted to upland cotton in MY2002.”  Brazil’s 
Closing Statement at the Second Session of the First Panel Meeting, para. 6.  However, given the planting and 
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surprise since the evidence is to the contrary.  For example, the fluctuations in upland cotton planted 
and harvested area in recent years and the fact that one-third of all US farms with eligible acreage 
decided to update their base acreage using their MY1998-2001 acreage, imply substantial new 
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agricultural products for which policies are offered by private companies.  Therefore, pursuant to 
Article 1.2, this “subsidy” is not subject to the provisions of Part III of the Subsidies Agreement. 
 
30. With respect to cottonseed payments, we recall that these payments are not within the terms 
of reference of the Panel.16  With respect to “other payments” for upland cotton notified by the United 
States to the WTO – that is, storage payments and interest subsidy – the United States also recalls that 
these payments are not within the Panel’s terms of reference.17  Without prejudice to the US request 
for preliminary rulings on these three types of payments, the United States considers that these 
product-specific amber box payments are subsidies within the meaning of Article 1. 
 
31. With respect to green box production flexibility contract payments under the 1996 Act and 
direct payments under the 2002 Act, the United States does not consider that Brazil has demonstrated 
what is the amount of the subsidy attributable to upland cotton producers pursuant to Article 1.  
Article 1 requires that a financial contribution by a government or public body or income or price 
support confers a benefit.  The subsidies Brazil challenges are subsidies to producers, users, and/or 
exporters of upland cotton.  However, Brazil has not identified the portion of the production flexibility 
contract payments that is properly attributable to upland cotton producers as opposed to other 
recipients of this subsidy.  In fact, Brazil concedes that the entire amount of these payments does not 
confer a benefit on upland cotton producers by reducing the amount of production flexibility contract 
payments and direct payments on upland cotton base acres by the proportion 14/16.  However, Brazil 
has provided no evidence of the amount of these decoupled payments received by producers that 
currently produce cotton.  Nor has Brazil demonstrated how much or to what extent US cotton exports 
are subsidized. 
 
32. With respect to ad hoc market loss assistance and counter-cyclical payments under the 2002 
Act, the United States also does not consider that Brazil has demonstrated what is the amount of the 
subsidy attributable to upland cotton producers pursuant to Article 1.  Specifically, as with production 
flexibility contract payments and direct payments, Brazil has not identified the portion of the subsidy 
that is properly attributable to producers of upland cotton as opposed to other recipients of this 
subsidy.  Brazil has not identified the benefit to upland cotton producers conferred by these payments.  
Rather, Brazil merely assumes that for every upland cotton harvested acre, upland cotton producers 
had a corresponding upland cotton base acre.  However, Brazil has provided no evidence of the 
amount of these decoupled payments received by producers that currently produce cotton.   
 
F. PROHIBITED SUBSIDIES 
 
128. Could the US respond to Brazil's assertions relating to the meaning and effect of the 
introductory phrase of Article 3 ("Except as provided in the Agreement on Agriculture....")?  
Would the meaning/effect change if Article 13 of the Agreement on Agriculture did not exist? 
BRA, US 
 
33. It is not entirely clear to the United States to which assertions of Brazil the Panel refers in its 
question.  Moreover, the United States does not believe Brazil has purported to ascribe a specific 
meaning to that particular phrase.  Indeed, with respect to Article 3.1(b), Brazil’s arguments would 
effectively delete the introductory phrase in its entirety. 18 
 
G. SPECIFICITY / CROP INSURANCE 
 
129. In the event that the Panel does not consider that the alleged prohibited subsidies fall 
within the provisions of Article 3 and are therefore, pursuant to Article 2.3, "deemed to be 
                                                 

16 See, e.g., US Further Submission, para. 8. 
17 See US Further Submission, paras. 6-7. 
18 See Answer of the United States to Panel Question 144, infra. 
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submission, paras 153-156).   Can the Commodity Credit Corporation decline to grant an 
export credit guarantee even in cases where the programme conditions are met?    US 
 
56. A proper response to this question requires one to define by what is meant by “programme 
conditions”.  The arguments of Brazil would appear to create a tautological circularity: if one assumes 
that none of the various discretionary programmatic and budgetary bases that would permit the 
Commodity Credit Corporation not to issue a particular export credit guarantee are in effect, then can 
the CCC decline to grant that particular guarantee?  Under those circumstances the question itself 
dictates that the answer must be “no”.  The United States submits, however,  that assuming away all 
of the real-world bases that would permit CCC to decline issuance of a guarantee is not a proper basis 
for analysis.  
 
57. The fact remains, as the United States has pointed out, that numerous bases exist for denial of 
a guarantee.25  Brazil has argued, however, that “CCC does not enjoy the discretion to refuse to issue 
a guarantee to an eligible individual” .26  This is simply not true.  Perhaps a practical example would 
further illustrate the point.   As the United States mentioned during the first substantive meeting of the 
Panel, CCC internally maintains limits on the amount of its exposure to obligations of particular 
foreign banks.27  Although a qualified applicant might apply for an export credit guarantee for an 
eligible good to an eligible destination (each of those elements themselves constituting potential bases 
for denying an application), notwithstanding the eligibility of the applicant, good, and destination, if 
the foreign-bank obligor envisioned in the transaction would exceed the applicable internally 
established exposure limit if it consummated the transaction, CCC could and would deny the 
application for the guarantee.  Thus, while it is true that the CCC does not engage in any arbitrary or 
standard-less denials, the point is that no exporter seeking to engage in a particular export transaction 
can be certain of obtaining a credit because of CCC decisions relating to the conditions for issuance of 
export credit guarantees. 
 
143. Brazil agrees with National Cotton Council estimates of the effects of the GSM 102 
programmes (Brazil's further submission, para. 190) but it also cites a different conclusion by 
Prof. Sumner (paragraph 192).  Brazil cites other estimates by Prof. Sumner throughout its 
further submission.  Does Brazil adopt Prof. Sumner's conclusions and estimates as part of its 
submission?  BRA 
 
I. STEP 2 PAYMENTS 
 
144. Is the Panel correct in understanding that the US does not dispute that Step 2 (domestic) 
payments are contingent upon import substitution, and that it argues that such measures are 
permitted due to the operation of the provisions of the Agreement on Agriculture?  How is that 
relevant to a claim under Articles 5 and 6 of the SCM Agreement?  US 
 
58. The United States acknowledges that to receive a payment under the Step 2 programme a 
domestic user must open a bale of domestically produced baled upland cotton.  As the United States 
noted in its Further Submission of 30 September 200328, the introductory clause of Article 3.1 of the 
Subsidies Agreement, “Except as provided in the Agreement on Agriculture”, applies to both Articles 
3.1(a) and 3.1(b).  Brazil’s arguments would delete the application of the introductory clause to 
Article 3.1(b).  As the exception’s applicability to Article 3.1(b) must be given meaning, the United 
States has noted that the Agreement on Agriculture does permit domestic content subsidies in favour 

                                                 
25 See, e.g., US Further Submission (30 September), paras. 153-156 
26 Second Oral Statement of Brazil (7 October), para. 67. 
27 See  http://www.fsa.usda.gov/ccc/banks_foreign_rqts.htm. 
28 Paras. 165-176. 
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of agricultural producers, albeit paid to processors, if such subsidies are provided consistently with the 
Member’s domestic support reduction commitments.29  The European Communities concur.30 
 
59. As the United States has previously indicated to the Panel31, the United States reports all Step 
2 payments as product-specific domestic support to cotton.  As the United States is entitled to the 
protection of the Peace Clause under Article 13(b)(ii) of the Agreement on Agriculture, the United 
States is exempt from action under Articles 5 and 6 of the Subsidies Agreement.  By their express 
terms, Articles 5 and 6 do “not apply to subsidies maintained on agricultural products as provided in 
Article 13 of the Agreement on Agriculture”. 
 
60. The question of “import substitution” is otherwise irrelevant to Brazil’s claims under Articles 
5(c) and 6, which focus on the effect of the particular subsidy without regard to the origin 
requirements of the subsidy.  In contrast, Article 3.1(b) focuses on whether a subsidy is contingent 
upon use of domestic over imported goods to determine whether a particular subsidy is a prohibited 
subsidy irrespective of its effect. 
 
J. ACTIONABLE SUBSIDIES 
 
145. The Panel notes that different remedies are available in respect of prohibited and 
actionable subsidies under Articles 4.7 and 7.8 of the SCM Agreement.  If the Panel were to 
conclude that a subsidy was prohibited and were to make a recommendation under Article 4.7 
of the SCM Agreement to withdraw the subsidy without delay, can the Panel: 
 
(a) also conclude that the same subsidy had resulted in adverse effects to the interests of 

another Member?  If so, what would be the value of such a conclusion in terms of the 
settlement of the matter before the  Panel?   BRA, US 

 
(b) take into account the effects of the interaction of those prohibited subsidies with other, 

allegedly, actionable subsidies?  If so, how is this relevant to the issue of causation under 
Article 5 of the SCM Agreement?  BRA, US 

 
61. As a practical matter, there may be limited value in a particular dispute from making a finding 
that a particular subsidy is both a prohibited subsidy and causes adverse effects.  If a subsidy is 
prohibited, then the remedy required to be recommended under Article 4.7 is to withdraw the subsidy 
without delay.  A finding at the same time that a subsidy causes serious prejudice, if done 
cumulatively with an analysis of other subsidies, would mean that it would leave unclear the question 
of whether the other, non-prohibited subsidies cause adverse effects.  That may diminish the value (in 
terms of resolving the dispute) of any finding concerning those other subsidies.   
 
62. On the other hand, if the Panel were to make a separate “adverse effects” analysis for each of 
the non-prohibited subsidies, there would be no reason to so analyze any prohibited subsidy.  First, an 
adverse effects analysis of a prohibited subsidy could not affect a panel’s findings with respect to each 
non-prohibited subsidy.  Second, since under Article 4 the panel would have recommended 
withdrawal of the prohibited subsidy, compliance with Article 4 would also comply with a 
recommendation under Article 7.  Therefore, having made a recommendation under Article 4 with 
respect to a subsidy, there would be no utility to also making a recommendation under Article 7. 
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146. Brazil acknowledges that there are some interaction effects that may increase or 
decrease the overall effects of the subsidies (Brazil's further submission, para. 225).  How would 
your analysis under Articles 5(c) and 6.3 of the SCM Agreement and Article XVI of GATT 1994 
differ if it excluded, for example, crop insurance subsidies, PFC and/or direct payments?  BRA
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increase follows a consistent trend over a period when subsidies have been granted.  Where the 
evidence offered by a complaining party relies in large part on abnormal production and trade data 
evidently caused by factors unrelated to the challenged subsidy (in the case of the United States in 
1998, severe drought and record abandonment of planted acres), use of that data cannot satisfy the 
complaining party’s burden of demonstrating causation – that is, the “effect of the subsidy”. 
 
78. Article 6.3(d) sets out a fairly mechanical two-part test: first, there must be an increase in 
world market share as compared to the average over the preceding period of three years.  Thus, 
assuming arguendo that Brazil could challenge expired marketing year 2001 support measures, this 
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82. The year-by-year analysis under the Peace Clause does not affect how the Panel would 
undertake a serious prejudice analysis; it affects only the Panel's analysis of which of the US measures 
that Brazil has challenged may be the subject of the serious prejudice analysis.  In the event, Brazil 
has only claimed that the effect of US subsidies in marketing year 2001 was inconsistent with Article 
6.3(d).  Therefore, the Panel’s task is first to analyze whether US domestic support measures in 
marketing year 2001 breached the Peace Clause.  If so, then the Panel would be able to undertake a 
serious prejudice analysis – and that second analysis is distinct from the first one.  The United States 
has demonstrated that US measures in marketing year 2001 do not grant product-specific support to 
upland cotton in excess of that decided during the 1992 marketing year, whether measured according 
to the level of support granted by those measures or a price-gap AMS calculation. 
 
83. With respect to the two-part test of the three-year average and consistent trend over a period 
when subsidies have been granted, the Peace Clause would have no impact on these tests.  That is, 
assuming arguendo that marketing year 2001 measures were not exempt from action, the fact that the 
Peace Clause exempts from action measures for other marketing years would not preclude the Panel 
from examining data and evidence from those years as part of its serious prejudice analysis of the 
2001 measures.  The payments made in those other marketing years (that is, the marketing year 1999 
measures and the marketing year 2000 measures) would be exempt from action; evidence relating to 
those years would not be sheltered from examination by the Panel in its serious prejudice analysis of 
the 2001 measures. 
 
153. Would the conditions in Article 6.3(d) of the SCM Agreement be satisfied in respect of 
time periods othe r than the one specified? What relevance, if any, would this have for Brazil's 
claims? BRA 
 
154. Does the US agree that upland cotton is a "primary product or commodity" within the 
meaning of Article 6.3(d) of the SCM Agreement?  (ref. Brazil's further submission, para. 262)  
and within the meaning of Article XVI:3 of the GATT 1994?  US 
 
84. Yes. 
 
155. Please respond to Brazil's identification of the seven-year period beginning with 
MY1996 (following the passage of the FAIR Act of 1996) as the "most representative period" 
for the purposes of Article 6.3(d)? (ref. Brazil further submission, para. 269)  US 
 
85. Brazil has challenged only those US subsidies that allegedly had the effect of increasing US 
world market share in marketing year 2001 – that is, marketing year 2001 payments.  The second part 
of the test under Article 6.3(d) is that any increase in world market share that is the effect of the 
challenged subsidy over the average of the preceding three-year period “follows a consistent trend 
over a period when subsidies have been granted”.  The marketing year 2001 payments were granted 
 then the one specifb  Tw (hen  Agreemeh0  e1 ttanalysisn tTc 0j590yTjeffect of the ct of the ) ad.jhe purl4
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the “effect of the subsidy” is “significant price suppression [or] depression” of the price of a non-
subsidized product in the same market.  For the reasons set forth in the US further submission, the 
United States considers that such an interpretation would render the “in the same market” language 
inutile because the subsidized and non-subsidized products could never be found in the same 
geographic market and still be considered to be in the same “world market”.  Furthermore, under the 
EC's approach, a Member could be selling at a price well above another Member's price in the same 
country, and yet be found to be depressing prices on the "world market" due to a comparison between 
sales prices of the Member in one country compared to sales prices of the other Member in a different 
country. 
 
92. However, the EC itself concedes that a “world market” could only be deemed to exist if there 
were not significant barriers to trade in the product at issue, such as customs duties, technical barriers 
to trade, etc.  The EC’s own explanation suggests that such a “world market” is unlikely to exist 
because of significant barriers to trade somewhere in the world.  Thus, even under the EC’s approach, 
it is not the case that there is a “world market” for upland cotton. 
 
160. 
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161. Would a finding of serious prejudice under Article 5(c) of the SCM Agreement be 
determinative for a finding under Article XVI:1 of the GATT 1994?  Why or why not?  What, if 
any, is the role of footnote 13 of the SCM Agreement in this context?  BRA, US 
 
94. Article 5(c) establishes that one of the adverse effects that a subsidizing Member should not 
cause to the interests of other Members is “serious prejudice”, and footnote 13 to that Article states 
that the term “‘serious prejudice to the interests of another Member’ is used in the same sense as it is 
used in paragraph 1 of Article XVI of GATT 1994”.  Therefore, “serious prejudice” under Subsidies 
Agreement Article 5(c) and GATT 1994 Article XVI:1 must be read to have the same meaning.  As 
Article 5(c), and Article 6 which explains it, are the more detailed provisions on “serious prejudice” 
and contain a more effective remedy than the consultation envisioned under GATT 1994 Article 
XVI:1, the Panel’s analysis should begin with the Subsidies Agreement provisions.  Were the Panel to 
agree that Brazil has not established that the effect of the challenged subsidy is “serious prejudice” 
within the meaning of the Subsidies Agreement, it would be difficult to see how the Panel could then 
determine that “serious prejudice” exists within the meaning of GATT 1994 Article XVI:1 since the 
term is used “in the same sense” in these provisions. 
 
162. Can the US confirm that marketing loan/LDP, step 2 and counter-cyclical payments are 
mandatory if the price conditions are fulfilled? US 
 
95. The statutory authority for marketing loan payments, step 2 payments, and counter-cyclical 
payments does not provide the Secretary with the authority to arbitrarily decline to make these 
payments to qualified recipients.  However, certain conditions must be met before these payments will 
be made: price conditions must be met, the producer must meet all conditions for payment, including 
compliance with "sodbuster" and "swampbuster" provisions and any planting restrictions, the 
Commodity Credit Corporation (CCC) must not have exhausted its statutory borrowing authority, and 
Congress must not have cut back on the programme, by an appropriations bill or otherwise. 
 
96. As the question notes, different price conditions apply to each of these payments.  For 
example, in the case of marketing loan payments, the adjusted world price (as calculated by the 
Department of Agriculture) must be below 52 cents per pound.  Recently, the adjusted world price has 
been above 52 cents per pound and thus no marketing loan payments have been made to qualified 
recipients. 
 
97. There is no preset limit on the total amount of payments that can be made under each of these 
programmes although for counter-cyclical payments a maximum total outlay can be calculated using 
the base acres, base yields, and maximum payment rate for each commodity produced during the 
historical base period.  In addition, for certain recipients, per-person payment limits may apply.  We 
also note that under Section 1601(e) of the 2002 Act, the Secretary has the authority (so-called 
"circuit breaker" authority) to make adjustments to farm programmes because of WTO domestic 
support reduction commitments.  Presumably, this authority could result in refusals to make certain 
payments. 
 
98. Conditions for receiving counter-cyclical and marketing loan payments are numerous.  The 
programme contract  for counter-cyclical payments is required by section 1105 of the 2002 Act.  That 
section provides explicitly that the producers must agree: (A) to comply with the requirements dealing 
with the highly erodible cropland conservation found at 16 USC 3811 et seq.; (B) comply with the 
wetland conservation requirements found at 16 USC 3821 et seq.; (C) comply with the planting 
flexibility requirement of  Section 1106 of the 2002 Act; (D) use the land representing the base acres 
for an agricultural or conserving use but not for a non-agricultural, commercial, or industrial use, as 
determined by the Secretary; and (E) control noxious weeds and otherwise maintain the land in 
accordance with sound agricultural practices as determined by the Secretary of Agriculture, if the 
agricultural or conserving use involves the noncultivation of any portion of the land as permitted 
under the specification just set out in (D).  For marketing loans, the loan agreement and loan 
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regulations, contained in 7 CFR part 1421, specify various conditions that must be met and followed 
by the producer.  Under 16 USC 3811 et seq., the wetland and conservation provisions cited above are 
made applicable to all commodity benefits, including loans. 
 
163. Are US cotton producers able to cover the fixed and variable costs without subsidies? 
Please provide substantiating evidence.  Of what relevance is this, if any, to Brazil's actionable 
subsidy claims ? US, BRA 
 
99. The United States notes that even using cost data that reflects 1997 cost structures44, US 
producers appear to have been able to cover variable costs through the sale of cotton at harvest time in 
every year but marketing years 2001 and (more narrowly) 2002.  In this, US producers were no 
different than Brazil’s farmer witness, Christopher Ward, who stated: “But even with these high 
yields and the excellent quality of our land, we were not able to fully recover all of our variable costs 
of production during the 2000/01 and 2001/02 seasons[,]” a position evidently shared by most 
producers in Mato Grosso, Brazil’s leading cotton-producing state.45   
 
100.  Furthermore, even in years in which US producers may not have been able to cover fixed and 
variable costs, it does not follow that it is subsidies that covered these costs.  Again, Mr. Ward 
explained that in marketing years 2000 and 2001, “Nor were we able to meet our total costs which 
include the additional fixed costs.”  Therefore, producers can cover costs from revenue sources other 
than subsidies.  That harvest prices at times fall below costs does not necessarily mean that subsidies 
have had the effect of maintaining production. 
 

US upland cotton operating costs compared to harvest cotton price  
Year Cotton price at harvest  

($/lb) 
Average operating cost 

($/lb) 
 

1998 0.64 0.481 
1999 0.47 0.418 
2000 0.57 0.473 
2001 0.35 0.447 
2002 0.42 0.453 
Source: USDA, Economic Research Service, Agricultural Resources Management Survey 
(www.ers.usda.gov/data/ costsandreturns/testpick.htm) 
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assumptions in the model, particularly in regards to how decoupled payments were modelled and the 
choice of baselines used by Dr. Sumner, which have led to results that have exaggerated the impact of 
US subsidies on world cotton markets. 
 
165. Please comment (and submit substantiating evidence) on the US assertion that the 
FAPRI model has been designed and developed for prospective analysis, and is not suitable for 
retrospective counterfactual analysis.   What is the reliability of past FAPRI-produced analyses 
when compared with actual data for the period covered by them?  Is there any other instrument 
that can be used to try to identify the effect of subsidies already granted, or of their removal? 
BRA, US 
 
102.  FAPRI uses its models for prospective analyses; that is, they analyze the future effects of 
proposed programme changes against a baseline that assumes current programmes are in place.  
Recent examples of FAPRI analyses include the effects of stricter payment limitations on US 
farmers46, an analysis of the European Union’s 2003 CAP Reform Agreement47, and the effects on the 
US dairy industry of removing current Federal regulations.48  These analyses are forward-looking 
examinations of the effects of policy changes.49 
 
103.  Econometric modelling systems similar to the ones maintained by FAPRI and USDA are 
designed for prospective analyses of alternative policy assumptions.  The foundation for 
forward-looking analyses is the baseline projections, which are conditioned on specific assumptions 
for exogenous variables, i.e., those that are independent of the modelling system.  The baseline model 
is also conditioned to incorporate the current structure of specific commodity markets through 
equation specifications, elasticity estimates, and structural shift and dummy variables.  As a result, the 
baseline models will not be appropriately structured to analyze changes over a historical period.  For 
example, models calibrated for the current structure of the US textile industry may not be appropriate 
to assess the structure present in the late 1990's due to the tremendous changes that have occurred.  
Another difficulty of using the system over a historical period is the degree of external shocks that 
impact the model.  In prospective analysis, assessing the impacts of alternative policies occurs absent 
of extreme shocks from independent variables. 
 
                                                 

46 FAPRI.  FAPRI Analysis of Stricter Payment Limitations FAPRI-UMC Report #05-03 17 June 2003.  
15 pp.  Available at: http://www.fapri.missouri.edu/FAPRI_Publications.htm. 
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104.  As mentioned by Dr. Sumner in Annex I to Brazil’s submission of 30 September, baseline 
models such as the one utilized by FAPRI or USDA are not forecasting models.  They are used to 
analyse proposed policy changes.50  The attached table shows the forecast accuracy for year ahead 
price forecasts by FAPRI. 
 
FAPRI farm price projections for upland cotton compared to actual prices, MY1999-2003 ($/lb) 

FAPRI published 
baseline 

Marketing 
year 

FAPRI 
projected price 

Actual price 1/ Difference 2/ 

January 1998 1999/00 0.689 0.45 -0.239 
January 1999 2000/01 0.531 0.498 -0.033 
January 2000 2001/02 0.479 0.298 -0.181 
January 2001 2002/03 0.554 0.43 -0.124 
January 2002 2003/04 0.385 0.463  3/ 0.078 
Source: FAPRI, USDA World Agricultural Supply and Demand Estimates 
1/ Marketing year average farm price reported by USDA. 
2/ Actual farm price minus forecast price 
3/ Average cotton farm price for August 2003.  USDA is prohibited from publishing cotton price 
forecasts. 
 
105.  One potential approach to using a baseline model to estimate the effects of subsidies during a 
historical period would be to use an ex post prospective analysis.  Under an ex post analysis, instead 
of using the current baseline for measurement, one would use a past baseline to make year-ahead 
projections of the effects of subsidies on the cotton market.  For example, to analyze the effects of 
subsidies on the 1998/99 marketing year, one could use the January 1998 FAPRI baseline model to 
project the effects of removing subsidies and compare them to baseline levels for the 1998/99 
marketing year.  To analyze the 1999/00 marketing year, one would update the baseline to the January 
1999 baseline and so on, until the current baseline.  This would provide baseline comparisons that 
would reflect the estimated effects of the programmes at the time of planting in each year. 
 
166. The US states that "futures prices demonstrate that market participants predict 
increasing upland prices over the course of the marketing year" (US 7 October oral statement, 
para. 62). Please elaborate on this argument including citing specific futures prices. US 
 
106.  Exhibit US-68 shows average daily closing prices for the December 2003 cotton futures 
contract.  Daily futures prices for December 2003 and May 2004 delivery have increased by as much 
as 35 per cent from January 2003 levels. 
 
107.  Futures prices reflect a price that a buyer is willing to pay to secure a supply at a given price 
and protect against the possibility of prices rising even higher.  Thus, where futures contract prices are 
higher than current market prices, the futures prices suggest that cotton buyers are concerned about 

                                                 
50 For example, the US Department of Agriculture explains: 
The projections are a conditional scenario with no shocks and are based on specific 
assumptions regarding the macroeconomy, agricultural policy, the weather, and international 
developments. In particular, the baseline incorporates provisions of the Farm Security and 
Rural Investment Act of 2002 (2002 Farm Act) and assumes that current farm legislation 
remains in effect through the projections period. The projections are not intended to be a 
Departmental forecast of what the future will be, but instead a description of what would be 
expected to happen under a continuation of the 2002 Farm Act, with very specific external 
circumstances. Thus, the baseline provides a point of departure for discussion of alternative 
farm sector outcomes that could result under different domestic or international assumptions."  
USDA Agricultural Baseline Projections to 2012. Office of the Chief Economist, US Department of 

Agriculture. 
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the possibility of cotton prices rising still higher and are willing to lock in a purchase price that carries 
a premium over current prices.   
 
108.  In fact, current futures prices reveal that market participants anticipate upland cotton pr ices 
rising over the current 2003 marketing year.  
 

New York Cotton Exchange, Closing Futures Prices MY03 
Friday, 24 October 200351 

December 2003 contract 82.11 cents per pound 
March 2004 contract 84.34 cents per pound 
May 2004 contract 84.50 cents per pound 
July 2004 contract 84.64 cents per pound 

 
That is, a producer may sell cotton futures for December delivery at 82.11 cents per pound, but for 
deliver later in marketing year 2003 the price rises to greater than 84 cents per pound.  To update the 
information provided by the United States to the Panel in its further submission52, these futures prices 
indicate that the market expects cotton prices to remain well above their 20-year average of 67.86 
cents per pound (1983-2002) within the current 2003 marketing year and well above what Brazil 
calculates as the 1980-98 A-index average (74 cents per pound) – that is, the average for the period 
before Brazil alleges serious prejudice through significant price suppression or depression. 53  Thus, 
given expected cotton prices reflected in futures contracts, Brazil has not demonstrated any clearly 
foreseen and imminent likelihood of serious prejudice.  Quite the contrary: in marketing year 2003, 
upland cotton producers expect high and increasing prices. 
 
167. How does Brazil react to Exhibit US-44? BRA 
 
168. Please confirm that the production figures cited in Exhibit US-47 are for upland cotton 
only and do not include textiles. US 
 
109.  Yes, the production figures cited in Exhibit US-47 are for upland cotton production only.  
They do not include the raw cotton equivalent of textile production. 
 
169. Can the US confirm the accuracy of the facts and figures cited in the four bullet points 
in paragraph 12 of Brazil's 7 October oral statement?  US 
 
110.  From paragraph 12 of Brazil’s 7 October oral statement: 
 
 Between MY 1999-
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production leading to an increase of US exports by 78.7 per cent and to an increase in the US 
world market share from 24.1 per cent to 41.6 per cent. . . . . 
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171. In paragraphs 22 and 23 of its further submission, we understand that the US is, in 
short, claiming that increased total supply (i.e. including polyester) drove prices down.  On the 
other hand, we note that, according to the figures in the chart in paragraph 22 of the same 
submission, the world production of cotton during this period has basically been steady. Do all 
polyester fibres as represented by these figures compete directly with cotton? That is to say, do 
these figures for polyester fibres include, for example, those that are used for textiles that 
technically cannot be substituted by cotton?  US 
 
111.  The figures in the chart in paragraph 22 represent world polyester textile production.  
Polyester competes with cotton either directly in the fibre market or indirectly through apparel and 
other intermediate products. 
 
172. Please estimate the price effect, in cents per pound, of the growth in the US retail 
market which it is said has directly contributed to strengthening world cotton prices.  US 
 
112.  As was presented in the table in paragraph 27 of the Further Submission of the United States 
of 30 September 2003, US retail purchases of raw cotton fibre
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115.  US cotton is grown to be used to make cotton textiles and apparel.  The point of the US 
submission is to explain how the location of where US cotton is manufactured into products has 
shifted.  US and world consumers continue to purchase cotton products.  But increasingly US 
consumers purchase those cotton products, made from exported US cotton, from overseas 
manufacturers as US manufacturers are less able to compete.  That is the structural transformation that 
paras. 33-34 and the accompanying table seeks to present and explains at least in part some of the 
changes in US exports. 
 
174. How, if at all, did the Asian financial crisis affect the United States' world market share?  
Did it disproportionately affect the US as compared to other exporters? US 
 
116.  The Asian financial crisis disrupted cotton consumption (spinning) in the major consuming 
countries of Thailand, Indonesia, and the Republic of Korea in 1997/98, reducing their mill use 9 per 
cent from the preceding year.  In addition, the decline in world economic growth induced by the crisis 
reduced total world cotton consumption 3.4 per cent in 1998/99 from the pre-crisis level in 1996/97.  
Subsequently, however, the depreciation of currencies in these three countries boosted their cotton 
consumption due to expanding textile exports.  World cotton consumption rose 11 per cent between 
1996/97 and 2002/03, while consumption in Thailand, Indonesia, and Korea collectively rose 16 per 
cent.  During this same period, US spinners lost market share to textile imports, due in large part to 
currency effects, and US domestic mill use fell 35 per cent. 
 
117.  US export share in these markets is influenced by total supply availability, qualities produced, 
and price.  For example, US export share of the three countries’ consumption fell by more than half in 
1998/99, due to the drought-devastated US crop.  Export share has since returned to the pre-crisis 
level of about 30 per cent and, with higher consumption, this added about 400,000 bales to US exports 
between 1996/97 and 2002/03.  Since the combined total consumption increase for Thailand, 
Indonesia, and Korea was about 800,000 bales, this indicates that other exporters also increased 
exports by about 400,000 bales.  As US mill use of cotton declined while exports increased, US world 
market share was left relatively unchanged (with a slight downward bent) by the Asian financial 
crisis. 
 
175. With reference to paragraphs 57-58 and the related table on page 21 of the US further 
submission, could you please clarify the arguments regarding the ratio of the soybean futures to 
the cotton futures prices since in the table the inverse ratio is used?  US 
 
118.  Attached is a corrected version of the table.  The ratio of cotton futures price to soybean 
futures prices is positively correlated with movement in planted cotton area. 
 
Expected cotton and soybean prices and planted cotton acreage 

Year December  cotton 
futures 

(cents/lb)xports Sp22 consuij-3345  Tw (n  Tc 0  T9i342.25 0   Thhs6Nely bge 21 of t13ratio ou h3hrj1T  T6coty5 0  53cuisis.) Tj25.5 0  TD 0 TD 0.003  TD -0.1n W/bushel0  Tc 0.4875  Tw ( ) Tj-36 -12.75  TD -0.10  y-0.1981  Tw (Decembdtnsumption in -) Tj3 domesti.10 fices sine0,00enfurT0?925.5 e.25 0   a slight dTj3 domest 
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179. Could Brazil comment on the argument that decoupled payments and other subsidies to 
upland cotton are largely being capitalized into land values and that removing these subsidies 
would reduce the cost of production of upland cotton producers (US 7 October oral statement, 
para. 48).   What would be the net effect of these adjustments? BRA 
 
180. Please describe the precise formula as to how USDA determines the "adjusted world 
price" using the Liverpool A-Index, the NY futures price and any other relevant price 
indicators.  Please submit subs tantiating evidence.  BRA, US 
 
122.  The Adjusted World Price (AWP) is equal to the Northern Europe (NE) price (the 5-day 
average of the 5 lowest-priced growths for Middling 1-3/32 inch cotton, cost, insurance and freight 
[CIF] northern Europe), adjusted to US base quality and average location.  The AWP for individual 
qualities is determined using the schedule of loan premiums and discounts and location differentials.  
A "coarse count adjustment" (CCA) may be applicable for cotton with a staple length of 1-1/32 inches 
or shorter and for certain lower grades with a staple length of 1-1/16 inches and longer.  The AWP 
and CCA are announced each Thursday.59 
 
123.  A Step 1 adjustment to the AWP may be made when the 5-day average of the lowest US 
growth quote for Middling 1-3/32 inch cotton, CIF United States-northern Europe (USNE) price, 
exceeds the NE price and the AWP is less than 115 per cent of the loan level.  The Secretary of 
Agriculture may lower the AWP up to the difference between the USNE price and the NE  180.  - A A

 

 
122.  

 

  - 

 
180.  
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Article  3.1(a) were introduced in the Uruguay Round, but did not exist at the time that 
the GATT 1947 was negotiated?    

 
128.  The United States notes the Appellate Body’s discussion of relevant differences between the 
provisions of the Subsidies Agreement and those of GATT 1994 in United States – FSC. 
 
186. Could the United States please expand upon its statement that "[t]hese are the types of 
considerations that le d to the negotiation of the Subsidies Agreement...." (US further 
submission, para. 109)?  Is there any relevant material, including, for example, drafting history 
that might support this statement? US 
 
129.  Dissatisfaction with the difficulties in applying the “more than equitable share” standard of 
GATT 1994 Article XVI:3 was an important motivation for the negotiation of stronger and more 
operational disciplines in the WTO Subsidies Agreement.  In two separate challenges in 1979 and 
1980 to the sugar export subsidy programme of the European Communities by Australia and Brazil, 
panels were unable to find that the export refunds provided by the Communities resulted in a “more 
than equitable share” of world export trade.62  Similarly, in the 1983 US challenge to export subsidies 
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the Wheat Flour panel) “in light of . . . , most importantly, the difficulties inherent in the concept of 
‘more than equitable share’”. 
 
131.  Thus, there was a recognition in the Uruguay Round subsidies negotiations that the effort in 
the 1979 Subsidies Code to make GATT 1994 Article XVI:3 more operationally effective had not 
succeeded.  For example, a reference paper on GATT subsidies rules and the existing status of 
discussion of these rules prepared by the GATT Secretariat for the Negotiating Group on Subsidies 
and Countervailing Measures states: 
 

The most pronounced difficulties have occurred in connection with the concept of 
“more than an equitable share” embodied in Article XVI:3 of the GATT.  The 
Agreement on Subsidies and Countervailing Measures (Article 10) attempted to bring 
precision to Article XVI:3 but it has not always been found to give clear guidance on 
its interpretation.  Consequently a number of disputes involving the concept of “more 
than an equitable share” have not found a satisfactory solution and in some cases 
have provoked retaliatory subsidization.  The case-by-case application of this concept 
has revealed its imprecisions and the fact that it largely refers to notions which escape 
objective criteria.  There is, for example, sufficient imprecision in this concept to 
allow countries using export subsidies to argue that these subsidies do not result in 
obtaining more than equitable share.  On the other hand it is not always possible to 
provide causality between the subsidy and the increase share.  Furthermore, it is 
impossible to derive a general line of case law from the decisions of panels, some of 
which have given divergent interpretations.64 

132.  A checklist of issues for the negotiations based on Contracting Partie s’ written submissions 
and oral statements prepared by the Secretariat demonstrates that Contracting Parties were well aware 
of these difficulties and the need to move away from the “more than an equitable share” concept: 
 

There is a need for review, with a view to improving GATT disciplines, of the 
provisions of Article XVI:2 and 3.  Notably there is a need to build on the recognition 
embodied in Article XVI:2 and the exhortation in the first sentence of XVI:3 in the 
direction of improving the conditions of competition on world markets for primary 
products currently covered by the equitable share criterion in the second sentence of 
Article XVI:3. 

The review should examine the application of the “more than an equitable share” rule 
for primary products.  Thi.0998nh20.0ry There i subsrv
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There are serious deficienc ies in Article XVI:3 of the GATT and in Article 10 of the 
Code, notably the fundamental problems connected with the ‘more than equitable 
share’ concept.  However, these problems arise from the basic fact that current 
disciplines for primary products are significantly weaker than those which apply to 
manufactured goods.  They cannot be resolved merely by making minor adjustments 
to rules which are intrinsically defective.  The only genuine, long-term solution is an 
effective prohibition on all export subsidies.  Accordingly at this stage of the 
negotiating process, there is little value in trying to improve the “more than equitable 
share” rule, which is only relevant so long as there is no general prohibition on export 
subsidies.65 

133.  Reflecting the desire of Members to move away from the “more than an equitable share” 
concept which had repeatedly been found by panels to be incapable of application, the WTO 
Subsidies Agreement does not provide any further definition or interpretation of GATT 1994 Article 
XVI:3.  Instead, it contains the general prohibition on export subsidies in Article 3 and rules on 
adverse effects, including serious prejudice. 
 
M. THREAT CLAIMS 
 
187. Please provide USDA's projections of marketing loan/LDP payments, direct payments 
and counter-cyclical payments to be made during MY2003 through 2007 based on the most 
recent USDA baseline projection.  US  
 
134.  The following table shows projections for cotton marketing loan/LDP payments, direct 
payment and counter-cyclical payments for crop years 2003 through 2008, as published in the 
FY2004 Mid-Session Review on 15 July 2003.  We note that projected outlays for marketing year 
2003 are likely to be significantly overstated given the increase in prices and futures prices over the 
course of this marketing year.  For example, no marketing loan payments are currently being made 
because the adjusted world price is above the marketing loan rate. 
 
Projected outlays (million dollars) 

Item 2003 2004 2005 2006 2007 2008 
Direct payments 587 587 587 587 587 587 
Counter-cyclical 
payments 

929 602 521 521 521 521 

Loan deficiency 
payments 

420 298 193 137 137 82 

Marketing loan gains 22 13 8 6 6 3 
Certificate gains 1/ 196 114 75 55 52 29 
1/ Includes value of non-cash marketing loan transactions. 
 
188. Can the  United States comment on the FAPRI projections for cotton provided in Exhibit 
BRA-202?  US 
 
135.  The FAPRI projections presented by Brazil in Exhibit BRA-203 reflect the January 2003 
FAPRI projections.  These projections were published by Iowa State University in January 2003.66  
The same projections were published by FAPRI at the University of Missouri in March 2003 and 
were referenced by the United States in Exhibit US-52. 

                                                 
65 Checklist of Issues for Negotiations: Note by the Secretariat, MTN.GNG/NG10/W/9/Rev.4, at 26-28 

(12 December 1988). 
66 Food and Agricultural Policy Research Institute. FAPRI 2003:  US and World Agricultural Outlook .  

Iowa State University Staff Report 1-03.  January 2003. 



WT/DS267/R/Add.2 
Page I-273 

 
 
 
136.  Of significance is the difference between the January 2003 baseline and the preliminary 
baseline of November 2002 utilized by Dr. Sumner in his analysis.  Under the January 2003 baseline, 
the Adjusted World Price (AWP) forecasts for 2002/03 to 2007/08 are considerably higher than the 
forecasts made in the preliminary November 2002 baseline.  Because loan deficiency payments and 
marketing loan gains are calculated based on the difference between the loan rate and the AWP, this 
means that expected marketing loan subsidies under the November 2002 baseline are far higher than 
expected marketing loan subsidies under the January 2003 baseline.  Thus, the effects of eliminating 
marketing loans would tend to be biased upwards using the preliminary November 2002 baseline. 
 
Differences in the Adjusted World Price forecast between the November 2002 and January 2003 
FAPRI baseline ($/lb) 
 2002/03 2003/04 2004/05 2005/06 2006/07 2007/08 
November 2002 
baseline  1/ 

0.3597 0.3722 0.3983 0.4194 0.436 0.4548 

January 2003 baseline  
2/ 

0.448 0.454 0.46 0.46 0.467 0.48 

Difference 0.0883 0.0818 0.0617 0.0406 0.031 0.0252 
1/ As presented by Dr. Sumner in Annex I and oral statement of 7 October 2003. 
2/ As reported in Exhibit BRA-203 and Exhibit US-52 
 
N. CLARIFICATIONS 
 
189. Please indicate whether the correct figure in paragraph 37 of Brazil's 7 October oral 
statement is 38.1% or 38.3%? BRA 
 
190. Please confirm that the figure "17.5" in paragraph 43 of Brazil's 7 October oral 
statement, is "percentage point".  BRA 
 
191. Could Brazil clarify its statement in para. 12 of its 9 September further submission:  
"Alternatively crop insurance is not specific because the 2000 ARP Act denies benefits to 
commodities representing more than half of the value of US agriculture.  Further US crops 
represent only 0.8 per cent of total US GDP." (emphasis added) BRA 
 




