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III. PROCEDURAL ISSUES

3.1 The European Communities contested the original complainants' position that consultations
were not required under Article 21.5 of the DSU, since that provision referred explicitly to "these
dispute settlement procedures", i.e. the entirety of the DSU.  Consultations were in fact held on
17 September 1998 with all the original complainants on the amendments to Regulation 404 as set out
in Regulation 1637.  Also, in a communication of 13 November 199831, Ecuador requested the
"reactivation" of the consultations, which had started on 17 September 1998.  In this communication,
Ecuador explicitly referred to Regulation 2362.  The consultations were held on 23 November 1998 in
the presence of Ecuador and Mexico as original complainants.

3.2 The European Communities submitted that the alleged WTO-inconsistency of the revised EC
import regime for bananas raised during consultations related exclusively to Articles I and XIII of
GATT and Articles II and XVII of GATS.  The European Communities was of the opinion that some
claims raised by Ecuador in its first written submission went beyond the scope of this Panel
procedure, which was limited to the settlement of a dispute "where there is disagreement as to the
existence or consistency with a covered agreement of measures taken to comply with the [original]
recommendations and rulings" (Article 21.5 of the DSU).  The matter which was within the terms of
reference of this Panel was therefore to be limited to the matters on which the DSB had adopted its
recommendations and rulings based on the original panel and AB reports.

3.3 The European Communities was of the view that Ecuador's reference to Article 19 of the
DSU, amounted to an attempt to transform this Panel procedure into a sort of arbitration "ex aequo et
bono" which, in the opinion of the European Communities, had no legal basis under Article 21.5, and
whose suggested recommendations would have the effect of imposing a modification of the existing
bindings in the EC Schedules as they were negotiated in the Uruguay Round.  However, a panel
established in accordance with Article 21.5 had to apply "these dispute settlement procedures", i.e. the
DSU.

3.4 According to the European Communities, this Panel could therefore only verify the
consistency of measures taken to comply with the original recommendations and rulings of the DSB
by "clarify[ing] the existing provisions" and "preserv[ing] the rights and obligations of members
under the covered agreements".  Panels should, in accordance with Article 19.1, "recommend that the
Member concerned bring that measure into conformity with that agreement".  However, they were not
empowered to "recommend specific, immediate actions" as Ecuador had suggested.32  Article 19.1,
last part, allowed panels to "suggest ways" (i.e. technical means) in which a Member could implement
the recommendation.  This should be read in its context, i.e. paragraph 2 of the same Article, which
explicitly forbade panels to "add to or diminish the rights and obligations provided in the covered
agreements".  The European Communities did not agree and will not allow that any of its negotiated
rights and obligations bound in its Schedule be modified or affected outside a trade negotiation.

3.5 Ecuador submitted that the terms of Article 21.5 left no doubt that the issue in an Article 21.5
panel was not merely whether the new measures were consistent with specific rulings and
recommendations of the DSB but also whether the measures that were taken allegedly for that purpose
were consistent with the rules of the WTO Agreement.  The plain language of Article 21.5 caused no
injustice to the defending party, and EC claims to the contrary in this dispute would be frivolous.
While the panel process was accelerated under Article 21.5, the defending party had the benefit of
panel and perhaps AB rulings, as it designed remedial measures over a "normal" 15-month period
with frequent DSB meetings.  Further extraneous matters would be avoided, since only measures
taken and not taken to comply with the rulings and recommendations would be at issue, even though

                                                  
31 WT/DS27/30 of 16 November 1998.
32 Ecuador's first submission, paragraph 27.
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the question was conformity with any WTO covered agreement.  Finally, any rights of the defending
party needed to be balanced against the rights and interests of the complainant party or parties.  By the
time of an Article 21.5 proceeding against a recalcitrant defendant, the complaining parties would
have been suffering nullification or impairment for two and a half years or more with no
compensation.

3.6 In this proceeding, Ecuador submitted, it was evident that every Ecuadorian complaint
concerned an EC measure that had either been maintained contrary to panel rulings or that had been
modified or extended without conforming to the WTO rules.  If the European Communities was
seeking to invoke a procedural defence under Article 21.5, Ecuador submitted that more than a
footnote was required to meet the burden of such a defence.  As concerns Ecuador's request for
specific recommendations and suggestions under Article 19 of the DSU, Ecuador submitted that
nothing in its request was inconsistent with the language of the DSU or with the WTO agreements.
The suggestion of "ways" to comply was not limited on its face to "technical means", as claimed by
the European Communities.  Further, the past history of this dispute, was ample grounds for the Panel
to use the authorities granted by the DSU.  Ecuador further submitted that while repealing non-
conforming measures was an important part of compliance, it was not a remedy insofar as some
illegal measures were not fully remedied and other measures inconsistent with the WTO were
substituted.
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4.8 Referring to Article 168(2)(a)(ii) of the Lomé Convention43, in particular, the European
Communities responded that it had to honour its obligations under the Lomé Convention.  Moreover,
it noted that Protocol 5 of the Lomé Convention44 had been interpreted to mean that "the European
Communities is 'required' under the relevant provisions of the Lomé convention to provide duty-free
access for all traditional ACP bananas".45  The European Communities was thus providing duty-free
treatment to traditional banana imports from ACP countries for a maximum volume of 857,700 tonnes
which was an "additional preferential treatment for traditional ACP bananas over and above the
preferential treatment for all ACP bananas that is required by Article 168(2)(a)(ii)".46 This
corresponded therefore to the limitation of the volume of bananas, i.e. traditional imports, which
could benefit from this preferential treatment, as envisaged by the terms of the Lomé waiver resulting
from the interpretation by the AB.

4.9 Maintaining the maximum of 857,700 tonnes of traditional ACP bananas per year was fully
justified after having applied the new interpretative criterion set out by the AB in its report
(paragraphs 175 and 178).  Traditional ACP bananas were not imported under the third-country tariff
quotas, but competed with all the bananas that could be imported outside the bound tariff rate quota
(and the autonomous quota), albeit with a preferential (duty-free) treatment as required by the Lomé
Convention and permitted under the Lomé waiver.  The margin of preference to the benefit of
traditional ACP bananas outside the (bound and autonomous) tariff quotas was at present 737 Euro
per tonne.47  The European Communities recalled that the panel and the AB had considered that only
pre-1991 best-ever import volumes from the traditional ACP banana suppliers could serve as
justification to allow imports of traditional ACP bananas outside the tariff quotas.  On the basis of the
historical figures that were now available for pre-1991 best-ever import volumes of traditional ACP
bananas (i.e. 952,933 tonnes), a maximum of 857,700 tonnes, duty-free, from all the traditional ACP
banana suppliers was therefore entirely legitimate.48

4.10 The European Communities submitted that the original panel and the AB had agreed that the
zero duty preference was "required" for traditional ACP bananas up to the level, for each supplier, of
its pre-1991 best-ever exports to the European Communities, but that allowances for any country
above that level were not within the waiver and were therefore inconsistent with Article I of
GATT 1994.  The sum of the individual country allocations for traditional ACP bananas under the
prior system was 857,700 tonnes, which included for each traditional ACP country its best-ever
exports to the European Communities, and for some countries an extra duty-free allotment based on
expected increased production as a result of recent investments.  The revised EC system created a
single duty-free quota of 857,700 tonnes for all traditional ACP countries, with no limit on any
individual ACP country's duty-free access within that overall quota.

4.11 Ecuador submitted in response, that a comparison of Annex 1 of the EC's first submission
with the country limits of the prior system indicated that every country allocation was the same or less
under Annex 1, except for Jamaica and Somalia, both of which were stated to have had a larger best-
ever year in 1965 and 1966.  Since the European Communities was putting forward this data as a
defence after many years of not considering such data as valid for Lomé Convention, GATT or WTO
purposes, the European Communities needed to do far more to explain why today such data should be
                                                  

43 I.e. " …  take the necessary measures to ensure more favourable treatment than that granted to third-
countries benefiting from the most-favoured-nation clause for the same products".

44 I.e. " …  [i]n respect of its banana exports to the Community markets, no ACP State shall be placed,
as regards access to its traditional markets and its advantages on those markets, in a less favourable situation
than in the past or at present".

45 AB report at paragraph 178.  See also paragraph 172.
46 AB report at paragraph 170.
47 It was scheduled to decrease to 708 Euro as from 1 July 1999.
48 The relevant historical figures justifying the quantitative limitation of the importation of traditional

ACP bananas at 857,700 tonnes are contained in Annex 1.
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case63 that "the security and predictability of 'the reciprocal and mutually advantageous
arrangements directed to the substantial reduction of tariffs and other barriers to trade' is an object
and purpose of the WTO Agreement, generally, as well as of GATT 1994".  The Newsprint panel
report 64 was a practical application of this important principle which in the EC opinion was relevant
for the solution of the present case.  As the AB in the "India patent" case had indicated, "…   both
panels and the AB (… ) must not add to or diminish rights and obligations provided in the WTO
Agreement. This conclusion is dictated by two separate and very specific provisions of the DSU. (… )
These provisions speak for themselves.  Unquestionably, both panels and the AB are bound by
them".65  Any claim or suggestion by the complainant, the European Communities submitted, had to
be dealt with by the Panel with this fundamental principle in mind.

4.27 The European Communities submitted that it could not possibly be in Ecuador's best interest
that imports of duty-free traditional ACP bananas be counted against imports at in-quota rates from
other sources, including from Ecuador, since this would necessarily reduce the share of imported non-
ACP bananas.  The European Communities stressed that imports of traditional ACP bananas were not
counted against any MFN tariff quota.  They were imported duty-free outside the existing (bound and
autonomous) MFN tariff quotas.  If it were not for the conditions attached to the Lomé waiver, as
interpreted by the panel and the AB in the original dispute, the European Communities would not
have indicated any specific volume for such imports.  It therefore considered that Article XIII of
GATT did not apply to duty-free imports of traditional ACP bananas which were not counted against
a tariff quota but to which a cap to the tariff preference was applied.

4.28 The European Communities considered that Article XIII:5 of GATT 1994 would not be
applicable in the absence of the AB interpretation of the Lomé waiver limiting duty-free imports of
traditional ACP bananas in the European Communities to a volume of 857,700 tonnes.  This volume
found therefore its basis exclusively in the conditions attached to the Lomé waiver, not in the EC's
tariff bindings, nor in Article XIII which was meant, in the final analysis, to protect those bindings.
Thus, the volume limitation for duty-free imports of traditional ACP bananas was inseparably
attached to the Lomé waiver and was both required and permitted by the waiver. Referring to its
obligations under Article 1 of Protocol 5, as confirmed by the AB66, the European Communities
submitted that it had an obligation to allow imports of traditional ACP bananas into the European
Communities under an import arrangement that was separate from the import arrangement applying to
bananas from other sources, because any other solution would negatively affect the bound tariff quota
and thus reduce the share of non-ACP banana imports, breaching the principle set out in the AB report
on LAN.67  While it was true that, in accordance with the findings of the AB in the earlier dispute, the
waiver only waived obligations of the European Communities under Article I:1 and not under
Article XIII of GATT 1994, this waiver had to be given its full scope and meaning (see
paragraph 4.25 above).  The European Communities submitted that it would not be entitled to count
preferential imports that were not included in a tariff binding against imports under the bound tariff
quota.  This question was extensively dealt with in the 1984 panel on Newsprint68  which was relevant
to the claim submitted by Ecuador in this case. 69  The European Communities quoted the Newsprint
                                                  

63 European Communities - Customs Classification of Certain Computer Equipment, AB-1998-2,
paragraph 82.

64 Adopted 20 November 1984, BISD 31S/114, 130, notably paragraphs 50 to 52.
65 Paragraphs 46 and 47 (emphasis added).
66 Paragraph 178.
67 European Communities - Customs Classification of Certain Computer Equipment, AB-1998-2,

paragraph 82.
68 Adopted 20 November 1984, BISD 31S/114, 130, notably paragraphs 50 to 52.
69 In the Newsprint case, the complainant (Canada) argued that the respondent (EC) had not respected

its tariff commitment for newsprint, because it had bound a duty-free MFN tariff quota of 1.5 million tonnes but
in 1984 had only allowed a volume of 500,000 tonnes to be imported duty-free in the European Communities.
The European Communities responded that the MFN tariff rate quota had in the past been shared between
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(a) the allocation to Category B operators of licences allowing the importation of third-
country and non-traditional ACP bananas at in-quota tariff rates created less
favourable conditions of competition for like service suppliers of complainants' origin
and was therefore inconsistent with the requirements of Articles XVII and II of
GATS;87

(b) the allocation to ripeners of Category A and B licences allowing the importation of
third-country and non-traditional ACP bananas at in-quota tariff rates created less
favourable conditions of competition for like service suppliers of complainants' origin
and was therefore inconsistent with the requirements of Article XVII of GATS;88  and
that

(c) the allocation of hurricane licences exclusively to operators who included or directly
represented European Communities or ACP producers created less favourable
conditions of competition for like service suppliers of complainants' origin and was
therefore inconsistent with the requirements of Articles XVII and II of GATS.89

Ecuador noted that the above findings were upheld by the AB.90

4.50 The European Communities submitted that already during the period 1994 to 1996, the
factual situation of the banana imports into the European Communities could no longer support the
findings of a  de facto discrimination that the original panel made on the basis of earlier statistical
data.  Indeed, in that period already, third-country wholesale trade suppliers had gained a substantial
share of the trade that was previously in the hands of mainly EC/ACP wholesale trade service
suppliers.  This was the case, for example, of the Category B operators that were no longer attributed,
as the panel determined on the basis of 1992 data, almost exclusively to European Communities/ACP.
The European Communities noted that two of the Category B operators referred to in the panel
report91 (Compagnie Fruitière and CDB/Durand) were both non-EC owned and Coplaca was no
longer registered as an operator following the changes to the regime to base licence allocation on
proof of imports.  According to the European Communities, third-country operators already had some
involvement in ACP imports prior to the regime and their reference quantities more than doubled
from 1993 to 1996 (from 132,614 tonnes to 274,822 tonnes).  In addition to the increase in their
licence share through acquisition of, or partnerships with, formerly traditional EC/ACP operators,
third-country operators also increased their licence allocations through transfer of licences from other
companies and the purchase of licences.  The European Communities considered that it would have
been almost impossible for a panel which had these more accurate and more recent figures at its
disposal to reach the conclusion of the original panel.92  This was particularly true for the Ecuador-
owned Noboa Group that continuously gained market access opportunities in the importation of third-
country bananas into the European Communities.

4.51 As concerns the activity function rules, more accurate and more recent data pointed exactly in
the same direction as those mentioned above.  According to 1994 to 1996 statistics, three out of four
of the biggest ripeners were non-EC owned and these three alone represented around 20 per cent of
the total ripening capacity of the European Communities.  The European Communities submitted that
if the original panel had disposed of such data it could not have arrived at the conclusion that "…  the
allocation of such licences according to activity functions modifies conditions of competition in

                                                  
87 Panel report at paragraphs 7.314 and 7.353.
88 Panel report at paragraph 7.368.
89 Panel report at paragraphs 7.393 and 7.397.
90 AB report at paragraphs 220, 225,  239, 244, 246, 248.
91 Footnote 502 (Secretariat remark).
92 Paragraph 7.336 in fine.
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favour of service suppliers of EC origin given that the vast majority of ripeners who are actually
supplying, or capable of supplying, wholesale services are of EC origin".93

4.52 The European Communities noted that, irrespective of the share of the market that wholesale
trade suppliers of third-country, EC or ACP origin could have had in the past, only operators that had
effectively imported bananas during the period 1994 to 1996, could be considered traditional
importers under the new regime.  There were no longer transfers of quota rent between operators,
unless the operators themselves judged that economic or trade considerations justified a transfer of
licences.  Nor was it possible any longer to claim licence ownership on the basis of a name on a
licence:  it was now necessary to show, through proof of duty payment that the holder of the licence
was also the legal holder of the bananas.  The moment of customs clearance was the point in time that
determined whether an export of bananas became an import.  Only imports were relevant for the
import licences and were covered by the import licensing procedures as defined in the Licensing
Agreement.  Finally, the European Communities submitted, it was no longer possible to claim non-
existent "grandfather" rights in the trade either of ACP or of Latin American bananas, since the new
EC licensing regime made no distinction between the origin of bananas that the operators wished to
import, except for the sake of administering the country-specific tariff quota shares reserved for the
four WTO Members having a substantial interest in supplying bananas to the European Communities.
According to more recent statistics based on the applications by traditional importers filed according
to the new EC licensing regime, the distribution of licences between third-country, ACP and EC
wholesale service suppliers was now the following:  68 per cent:  third-country wholesale service
suppliers;  24 per cent:  EC/ACP wholesale service suppliers;  8 per cent:  newcomers who could be
either from third-country or EC/ACP wholesale service suppliers.

(ii) Central Product Classification

4.53 The European Communities submitted that the DSB had recommended that it bring its
regime for bananas into conformity with its obligations under the GATS on a number of points
referred to in the original panel report94 and upheld by the AB.  The DSB recommendations and
rulings in this case were limited to the compatibility with the EC obligations under the EC Market
Access Specific Commitments set out in the EC-12 GATS Schedule "Distribution services, B.
Wholesale Trade Services (CPC 622)".  The original panel had indicated in particular95 that the
specific item 62221 CPC relating to "wholesale trade services of fruit and vegetables" was the
appropriate CPC line describing the services in the EC's Schedule concerned with the case under
dispute.  The EC-15 Schedule (not bound yet for formal reasons) did not change the legal situation
with respect to that specific commitment.  In accordance with Article 21.5 of the DSU and its related
terms of reference, this panel had thus the task of verifying the compliance with the above-mentioned
recommendations and rulings of measures taken by the European Communities.

4.54 Referring to the findings in the panel and AB reports concerning in particular the CPC,
integrated companies and the conformity of the previous banana import regime 96, the European
Communities submitted that after the adoption by the DSB of the original recommendations and
rulings, the Provisional Central Product Classification elaborated by the Statistical Office of the
United Nations  had been replaced by the Central Product Classification (CPC) - Version 1.0.97

According to the "Correspondence Tables between the CPC Version 1.0 and Provisional CPC 98,

                                                  
93 Idem.
94 Panel report at paragraphs 7.293, 7.297, 7.304, 7.306, 7.341, 7.353, 7.368, 7380, 7385, 7.393, 7.397.
95 Paragraph 7.292.
96 Panel report  paragraphs 7.292 and 7.293;  AB: paragraphs 225-227.
97United Nations document, Statistical Papers, Series M, No. 77, Ver. 1.0, 1998 (see UN

Website www.un.org).
98 Idem, page 351.









WT/DS27/RW/ECU
Page 29

import Latin American bananas through the operator categories.  Through the revised system, they not
only "inherited" licences derived from the operator categories, but could freely use the licences they
"earned" as importers of ACP bananas to try instead to import high-quota-rent Latin American
bananas.  All this was to the competitive detriment of Ecuadorian services suppliers to whom the
European Communities owed GATS-consistent treatment.

4.64 The European Communities submitted that the notion of "actual imports" in the definition
of traditional operators (Article 5 of Regulation 2362) ensured that the true and real importers during
the representative period kept their traditional rights without losing the attached quota rent.  Since the
operators' categories had been eliminated there was no effect on the conditions of competition which
were contrary to Article XVII.2 of GATS of the kind that the original panel had found as a matter of
fact112 in the previous regime.  The less favourable conditions of competition that were found in the
"opportunity to benefit from tariff quota rents equivalent to that which accrues to an initial licence
holder, given that licence transferees are usually Category A operators who are most often service
suppliers of foreign origin and since licence sellers are usually Category B operators who are most
often service suppliers of EC (or ACP) origin"113 were no longer existent.  In particular, it was no
longer possible to assert that the new regime "is intended to 'cross-subsidize' the latter category of
operators with tariff quota rents in order to offset the higher costs of production, to strengthen their
competitive position and to encourage them to continue marketing bananas of EC and traditional ACP
origin".114  The abolition of operator categories therefore put the new EC regime into compliance with
Article XVII of GATS.  In its original findings in paragraph 244, based on a de facto discrimination
analysis 115, the AB ruled that "the allocation to Category B operators of 30 per cent of the licences for
importing third-country and non-traditional ACP banana at in-quota tariff rates is inconsistent with the
requirements of Article II of the GATS".  The abolition of operator categories therefore put the new
EC regime into compliance also with Article II of GATS.

4.65 Since, as mentioned above, the activity function rules had also been abolished, there was no
longer any effect on the conditions of competition contrary to Article XVII.2 of GATS of the kind
that the original panel had found as a matter of fact116 in the previous regime.  The less favourable
conditions of competition that were found in the fact that "…  service suppliers of EC as well as third-
country origin do have comparable opportunities to file claims as to primary and secondary
importation activities performed with the EC authorities, whereas service suppliers of complainants'
origin do not enjoy equal competitive opportunities to make claims for the performance of ripening
activities as service suppliers of EC origin"117 was no longer present.  Moreover, it could no longer be
affirmed that "allowing third-country and non-traditional ACP imports at in-quota tariff rates to
ripeners regardless of whether they have previously imported bananas is intended to strengthen their
bargaining position in the supply chain towards primary importers".118  The abolition of activity
function rules therefore put the new EC regime into compliance with Article XVII of GATS.

4.66 A new set of rules, the European Communities continued, was now also in operation with
respect to "exceptional circumstances affecting production or importation" which, in turn, "affect
supply to the Community market" (Article 18.8 of Regulation 1637).  The original panel had noted
that "…  our findings are limited to the present factual situation where hurricane licences are issued to
operators who exclusively include or represent EC (or ACP) producers".  The European Communities

                                                  
112 See findings in paragraph 239 of AB report.
113 Paragraph 7.336, Secretariat remark.
114 Paragraph 7.339, Secretariat remark.
115 Which was again subject to the findings in paragraph 239.  See also footnote 153 of the same AB

report.
116 See paragraph 239 of the AB report.
117 Paragraph 7.362, Secretariat remark.
118 Paragraph 7.367, Secretariat remark.
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specific recommendations to ensure that action by the European Communities to bring its import
licensing system into conformity with the GATS would be forthcoming in the immediate future.

4.88 The European Communities contended that no WTO right could be derived from vague
notions like "true importer in a commercial sense", "records documenting the volume of bananas that,
for a given year, was physically imported in the European Communities", "true importer, i.e. the
service supplier who in fact was in a position to and did undertake the critical steps in moving
bananas from producing origins into the EC's market",  etc.  As the AB had indicated in its original
report135, it was the definition which could be found in the relevant EC regulations that determined the
scope of the analysis on whether the European Communities had complied with its commitments and
its obligations under the GATS.  There was no definition of operator in the GATS, nor in the EC's
Schedules of commitments;  there was an EC commitment on wholesale trade services that was
relevant insofar as it included activities covered in the definition of operator under the relevant EC
regulations.

4.89 In Ecuador's view, the European Communities had not demonstrated why, in late 1998, it did
not choose the more recent 1995-1997 period as the 1999 reference period since, in principle, any
licensing system based on traditional trade flows should reflect the most recent trade flows.  Ecuador
stressed, however, that in its opinion, the reference period per se was not the source of the new
system's inconsistency.  It was, rather, the EC's decision to use the technicality of payment of customs
duties to determine the "actual importer", instead of using commercial evidence to identify the  true
importer, i.e. the service supplier who was in a position to and did undertake the critical steps in
moving bananas from producing countries into the EC market.

4.90 The reality of trade showed, the European Communities responded, that there was no factual
or logical connection, let alone any legal necessity, between being a producer and exporter of
bananas, on the one hand, and an importer in the European Communities, on the other hand.

4.91 The European Communities responded that the payment of customs duties was the only
objective criterion that allowed the European Communities to verify which operator was entitled to
the quality of traditional importer since it concerned the crucial moment for importation i.e. the
customs clearance.  The suggestions that Ecuador had put forward in paragraph 4.87 above (internal
documents of private companies should provide evidence in order to be granted the traditional
operator status) was the best recipe to engulf the European Communities and the operators into
endless litigation in front of jurisdictions all over the world.  In the opinion of the European
Communities, no administrative power, including the EC internal offices, could decide on the validity
of these documents without immediately raising a concern for other operators disposing of different
concurring documents.

(v) Newcomers

4.92 Ecuador noted that the European Communities had awarded eight per cent of all banana
import licences to "newcomers" in its amended system 136 and established criteria which companies
must fulfil to qualify.137 Ecuador submitted that certain of the newcomer criteria constituted both  de
iure and de facto discrimination against Ecuadorian and other third-country service suppliers in
general, and against foreign service suppliers engaged in banana importing and wholesaling in
particular.  The newcomer criteria required a potential newcomer to have imported into the EC fresh
fruits and vegetables (or a combination of fresh produce and coffee and tea), with a declared value of
400,000 Euro, in the one to three years preceding registration.  This implied that a qualified newcomer

                                                  
135 Paragraph 225.
136 Article 21 of Regulation 2362.
137 Idem, Article 7.  (Secretariat remark:  for details see Factual Aspects above.)
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urged the Panel to be as specific as possible in its recommendation for a remedy, so that this dispute
could finally be resolved.

4.100 The European Communities requested that the Panel reject all the allegations made by
Ecuador both under the GATT and the GATS and find that the European Communities has complied
with the original recommendations and rulings of the DSB adopted on 25 September 1997.















WT/DS27/RW/ECU
Page 46

5.32 The Caribbean States submitted that they were heavily dependent upon the production of
bananas and relied on the availability of their traditional markets in the European Communities, the
protection of which had been assured by various Lomé Conventions, most recently Lomé IV ("the
Lomé Convention") as amended.  Each State had a significant interest in the outcome of these
proceedings. Their economic well-being, social cohesion and political stability were dependent upon
proper effect being given to the relevant provisions of the Lomé Convention.

5.33 The banana industry in the Caribbean States generated a large percentage of gross domestic
product and foreign exchange earnings.  In the Windward Islands some 34 per cent of the workforce
in these islands was engaged in the industry and bananas provided a steady source of income to
growers.  While the Caribbean States' Windward Islands recognized and accepted the need to
diversify their economies, any significant reduction in their traditional sales to the European banana
market would be detrimental to the efforts made at national development and economic growth, all
aimed at reducing poverty and integrating these economies into the global market.  Undermining the
new EC banana regime and, in particular, the guaranteed access and advantages of Caribbean States'
bananas into the European Communities would destroy their banana industries.  This would cause
grave economic and social problems.  The uncertainty which these proceedings generated were
themselves highly destabilizing.  It was not possible to invest in and develop the industry in the face
of constant attacks on the EC banana import regime, attacks which were scarcely reconcilable with
the Lomé waiver granted in 1994 which Ecuador itself had supported when it was extended in 1996.

5.34 The Caribbean States had difficulty in reconciling Ecuador's interpretation of the Lomé
waiver with the broader societal commitments reflected in the Preamble to the WTO Agreement.
This binding preambular language emphasized that the WTO system did not call for the mechanical
application of rules in such a way as to give absolute precedence to market efficiencies.  The legal
provisions which this Panel was called upon to interpret and apply must be applied consistently with
the "needs and concerns" of all WTO Members, taking account of their economic and social
circumstances, the geographical conditions in which they found themselves, and their commitment to
sustainable development.

5.35 The Caribbean States submitted that the EC's new tariff and quota system for bananas did not
violate the GATT and that the new import licensing system did not violate the GATS.

1. Issues related to the GATT

(i) Traditional ACP bananas

5.36 The Caribbean States also submitted that, inter alia, the ACP tariff preferences were required
by the Lomé Convention.

5.37 The Caribbean States argued that Ecuador was wrong in claiming that the 857,700 tonne limit
on duty-free traditional ACP banana imports was a quantity which was "in excess of that justified by
the requirements of the Lomé Convention".  The European Court of Justice in Germany v Council148

had referred to the Lomé requirement (Protocol 5) as being a level up to the "best ever exports prior to
1991".  This interpretation of the Lomé requirement was confirmed and applied by the panel and AB
decisions in relation to Protocol 5 of the Lomé Convention.  The only issue for this Panel was,
therefore, whether the figure of 857,700 tonnes exceeded "best ever exports prior to 1991".  The "best
ever" quantities exported by the traditional ACP exporters to Europe in the years prior to 1991 were
approximately 940,000 tonnes.

                                                  
148 Case C – 280 192, ECR 1994, pI-4973, Judgment of 5 October 1994.
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Convention, including its underlying principles, i.e. the importance of a secure and stable European
banana market for the socio-economic fabric and the sustainable development of these countries.

2. Issues related to the GATS

5.52 The Caribbean States submitted that the re-structuring consequential to the adoption of
Regulation 404 had led to a massive transfer of licences from EC origin companies to foreign-owned
companies.  Mere allegation that the EC's new licensing regime was discriminatory and violated
Articles II and XVII of GATS did not relieve Ecuador of its fundamental obligation to prove its case.
It was unsupported by any evidence and should be rejected by the Panel.

5.53 The Caribbean States submitted that Ecuador misunderstood the basis upon which the EC's
new regime granted licences to operators.153  The final paragraph of Article 5(3) of Regulation 2362
made clear that where there was a contradiction in the documentation, licences were awarded to the
operator that actually paid the customs duty directly or via a customs agent or representative,
regardless of whether that operator was the named holder or transferee of the import licence.  The
European Communities had taken positive steps to remove the benefit of having been a named holder
of import licences. This departure from what would otherwise have been an administratively simpler
system was designed specifically to benefit foreign owned companies which may have felt
disadvantaged as a result of the previous Category B operator system.

5.54 The Caribbean States argued that Ecuador pointed to the factual situation pertaining to only
one company - Leon van Parys (LVP) - which was a relatively small Belgian-registered and
Ecuadorian-owned operator.  It failed to provide any information on the numerous other companies
associated with Ecuador or even owned by Ecuadorian nationals, e.g. Pacific Fruit Europe NV, Bana
Trading Gmbh, Noboa Inc.

5.55 The Caribbean States submitted that Ecuador claimed that LVP's imports in 1994-1996 were
"physically imported by LVP and customs cleared in the European Communities by LVP or another
company".154  If these quantities were customs-cleared by another company which was not acting as
the agent of LVP, it must be questioned whether they were LVP imports.  Ecuador provided no
explanation as to the identity of these "other companies".  Since LVP did not pay the customs duty
and did not apparently own the bananas as they were "actually imported", it had to be assumed that
LVP transported the goods by ship:  the presumption must be that LVP was neither the owner of the
goods nor responsible for them at the time that they cleared customs within the European
Communities.  If LVP had "actually imported" those bananas, its licence volumes would be
substantially greater.

5.56 The Caribbean States argued that Ecuador provided no evidence to support the alleged
distortion in favour of companies of EC and ACP origin.  Licences in respect of at least
350,000 tonnes had been transferred from or sold by what were previously categorized as Category B
operators to other operators, principally of non-EC origin.  There was ample evidence that most if not
all foreign-owned subsidiaries of wholesale banana suppliers had substantially increased their share of
licences as a result of the new regime.  Dole and Chiquita had increased their licence awards in excess
of 100,000 tonnes.  On the other hand, those companies which were awarded licences under the old
regime were subject to a substantial reduction in their licences.  Those tonnages, which they continued
to hold, were only on the basis that they carried out the importation activity in the "relevant" period.
Whether the licences granted to such EC and ACP origin companies arose directly as a result of them
being awarded B licences originally, or whether the B licences were sold and the subsequent licences

                                                  
153 Paragraphs 119-120 of Ecuador's first submission.
154 Footnote 84 in Ecuador's first submission.
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agreements.  Colombia submitted that at this stage the complainant could not include new claims, nor
could the Panel examine issues not raised by the complainant.

5.69 Colombia's concerns related to a situation where all imports (MFN, traditional and non-
traditional ACP supplies) were credited against the existing tariff quota which would result in a 23 per
cent reduction of current access to the EC market.  Colombia would also be concerned about a
situation where all imports would be credited against the existing tariff quota but an additional tariff
quota for all suppliers would be opened with a volume equivalent to the ACP imports and at a tariff
higher than 75 Euro per tonne but lower than the bound tariff. This situation would also lead to a
reduction of current market access opportunities.

5.70 Colombia argued that the modalities for the Uruguay Round negotiations in agriculture
indicated that "current access opportunities shall be maintained as part of the tariffication process".160

It did not define "current access opportunities" which could refer to total imports, MFN imports, or
imports from GATT Contracting Parties.  In the case of the European Communities, the criteria
selected to establish "current access opportunities" for bananas were very important since imports
under preferential access accounted for more than 20 per cent of total imports and MFN imports from
non-GATT contracting parties accounted for nearly 40 per cent of total imports.  The reference
volume of the "current access opportunities" was based on the average MFN trade for 1989-1991, i.e.
at 1.9 million tonnes, while the average total imports exceeded 2.5 million tonnes.  As a result of the
BFA, the tariff quota volume was set at 2.1 million tonnes for 1994 and 2.2 million tonnes for 1995,
of which 90,000 tonnes were allocated to imports from non-traditional ACP suppliers.  The
negotiation of the tariff quota also involved a commitment to increase the originally agreed volume in
order to take account of the EC enlargement.

5.71 Colombia submitted that the market access commitment of the EC-15 was a tariff quota of
2,553,000 tonnes at 75 Euro per tonne for MFN suppliers and 90,000 tonnes duty-free for non-
traditional ACP suppliers.

1. Article XIII Issues

5.72 Colombia submitted that a tariff quota administration through country-specific allocations
was both a right and an obligation of the European Communities and that Ecuador had no legal right
to request the elimination of country allocations to substantial suppliers.  Colombia argued that the
right of the European Communities to administer its tariff quota through the allocation of country
shares was implicitly recognized by the panel in paragraph 7.85 of its report stating that at the time of
the negotiation of the BFA, Colombia and Costa Rica were GATT contracting parties with a
substantial interest.  This right was distinct from the actual share allocated to each country which, in
accordance with Article XIII:4 of GATT, could be adjusted.  The right granted by Article XIII to an
importing Member became an obligation for the European Communities by virtue of the
commitments in its Schedule.  One of the terms and conditions included under the market access
commitment for bananas was a country allocation for Colombia as adjusted in accordance with
Article XIII:4.

5.73 Colombia submitted that in accordance with Article XIII of GATT an importing Member
could legitimately provide for country allocations to substantial suppliers while leaving open the
opportunity to any other Member to compete for the remaining part of the quota.  Moreover, in this
case, the European Communities had bound itself to do so under "terms and conditions" established in
its Schedule.  Ecuador had no right to request denial of such rights.

                                                  
160 Modalities for the Establishment of Specific Binding Commitments under the Reform Programme.

Doc. MTN.GNG/MA/W/24, 20 December 1993.  These modalities where used as non-binding guidelines.
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5.74 Colombia submitted further that if the country-specific allocations conformed with the
provisions set out in Article XIII:2(d) of GATT, it must be assumed that they complied with the
obligation to make an allocation that aimed at a distribution that resembled the shares the parties
might obtain in the absence of the restriction.  The chapeau of Article XIII:2 reflected an obligation
with respect to means, not results.  An obligation to attain a result would be impossible to achieve as it
referred to a future situation (the distribution that would exist in the market if the restriction was not
applied).  Hence, the obligation under Article XIII:2 was to allocate country shares in accordance with
criteria that were objective, reasonable and non-discriminatory rather than an obligation to allocate
shares resulting in the distribution that would exist in the absence of a restriction.  Given that a future
event could not be foreseen, Article XIII:4 allowed any substantial supplier to request adjustment of
the proportion determined or adjustment of the representative period in order to ensure a dynamic
allocation of the import market.

5.75 In Colombia's view, one of the criteria that would result in a distribution that aimed at what
the parties could expect in the absence of the restriction was provided for in the second sentence of
Article XIII:2(d) which stated that when agreement was not reasonably practicable, the importing
Member shall allot shares based upon the proportions supplied during a previous representative
period.  According to GATT practice, "a previous representative period" was a recent period and one
that reflected three years of trade flows.  Consequently, when a distribution was made based on a
recent representative period, the importing Member fulfilled the requirement of aiming at the
distribution that the parties might obtain in the absence of the restriction.

5.76 Colombia submitted that in the present case the European Communities had consulted with all
four substantial suppliers seeking an assignment by agreement.  When it became apparent that this
was not possible, it had selected 1994 to 1996 as the recent representative period for which definitive
data was available and made the corresponding allocations.  The allocations corresponded to the
distribution of the MFN trade during the selected representative period.

5.77 Colombia submitted that Ecuador's claim that the 1994-96 period was not representative due
to the Article XIII violation found by the panel, was contrary to the principle that parties to a treaty
were required to implement it in good faith.  When the BFA was negotiated, there was no precedent
indicating that it was not in conformity with Article XIII.  On the contrary, all principles thereof and
past practice were followed.  Ecuador had never used its right under Article XIII:4 to request an
adjustment of the reference period, country allocations or re-allocation rules until it brought an
Article XIII action.  Furthermore, Ecuador's suggestion implied that the implementation of the panel
recommendations had retroactive effect and, since the re-allocation rules were found to be
inconsistent with Article XIII, imports made under such allocation be discounted from Colombia's
share.  Ecuador's claim was without any legal basis under the dispute settlement mechanism which
operated in a way that ensured that remedial action was forward-looking.  Colombia argued that
Costa Rica and Colombia should not be penalized for rules agreed and implemented in good faith.

5.78 With regard to Ecuador's argument that it should be granted a quota on the basis of its share
of world trade, Colombia submitted that this was not a criterion relevant to Article XIII of GATT.
Article XIII:2(d), second sentence referred to "shares based upon the proportions, supplied by such
contracting parties during a previous representative period, of the total quantity or value of imports".
This referred to supplies to the market of the importing Member applying the restriction.  Two
examples demonstrated that the criteria suggested by Ecuador were inapplicable:  in 1994-1996, the
Philippines, a marginal supplier to the European Communities, had over 9 per cent participation in
world exports while Panama, a substantial supplier to the European Communities, had only 5 per cent
of total world exports.  Colombia submitted that the shares provided for in Regulation 2362 were
consistent with Article XIII of GATT since they were based on the proportion of imports from each
supplier in the period 1994-1996 which was a recent representative period.
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codified the rules of customary international law governing the partial invalidity of a treaty.
Paragraph 3 thereof provided:

"If the ground [for suspending the operation of the treaty] relates solely to particular clauses,
it may be invoked only with respect to those clauses where:

(a) the said clauses are separable from the remainder of the treaty with regard to their
application;

(b) it appears from the treaty or is otherwise established that acceptance of those clauses
was not an essential basis of the consent of the other party or parties to be bound by
the treaty as a whole;  and

(c) continued performance of the remainder of the treaty would not be unjust."

5.93 Costa Rica claimed that all of the above conditions for the separability of treaty provisions
were met in the present case.   The clauses of the BFA providing for allocation of quota shares to
countries with a substantial supplying interest could be applied separately from the clauses that called
for a discriminatory administration of the quotas.  Moreover, discrimination against the two non-BFA
countries with a substantial supplying interest (Ecuador and Panama) was not an essential basis for the
BFA countries and the EC's consent to the allocation of quota shares for the two BFA countries with a
substantial supplying interest (Costa Rica and Colombia).  No circumstances had arisen which would
render the continued performance of the GATT-consistent provisions of the BFA unjust.  On the
contrary, the concession of the European Communities incorporating the BFA was "paid for" by the
BFA countries through counter-concessions.  It was therefore appropriate that the European
Communities continued to perform those obligations under the BFA that it could implement
consistently with the GATT, including the obligation to accord a country-specific quota to BFA
countries with a substantial supplying interest.

5.94 The principles of international law governing the separability of treaty provisions, Costa Rica
submitted, were particularly relevant in the case of the provisions contained in GATT Schedules of
Concessions.  The concessions incorporated in the Schedules generally resulted from a process of give
and take during multilateral trade negotiations.  The trade opportunities a Member must provide in
accordance with its Schedule were therefore normally "paid for" by counter-concessions of other
Members.  If a concession was subsequently declared to be partly inconsistent with the GATT, the
beneficiaries of that concession lost advantages without being able to withdraw the counter-
concessions they had made to obtain that advantage, and the negotiated balance of concessions was
consequently upset.  To minimize such imbalances, the part of the concession that could be carried
out consistently with the WTO agreements should be presumed to be separable from the part found to
be inconsistent with such an agreement.

5.95 In the view of Costa Rica the European Communities had therefore the obligation under
Article II of GATT to accord a country-specific quota to Colombia and Costa Rica and under
Article XIII of GATT the obligation to extend this benefit to Ecuador and Panama.  The European
Communities could therefore not abandon its system of country-specific quotas for Members with a
substantial supplying interest without violating its obligations under the GATT.   Costa Rica
submitted that Ecuador's request for the Panel to call upon the European Communities to eliminate
country-specific quotas must therefore be rejected.

5.96 Costa Rica contended that the allocation of the quota shares among the Members with a
substantial interest in supplying bananas on the basis of the 1994-1996 period met the requirements of
Article XIII of GATT and that Ecuador bore the burden of proving that the EC's selection of a base
period and appraisal of special factors was inconsistent with Article XIII.
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5.97 According to the generally accepted rules on the distribution of the burden of proof,
Costa Rica argued, Ecuador, as the party claiming that the EC's regime remained inconsistent with
Article XIII, must provide evidence supporting the above claim.168  If any uncertainty were to remain
after the evaluation of the evidence before the Panel, the European Communities would have to be
given the benefit of the doubt.  This followed from the fact that Article XIII:4 specified that "the
selection of a representative period for any product and the appraisal of any special factors affecting
the trade in the products shall be made initially by the Member applying the restrictions" and that it
then was for those Members which considered that there was a "need for an adjustment of the
proportions determined or of the base period selected, or for the reappraisal of the special factors
involved" to request consultations with the Member applying the restrictions.  Costa Rica submitted
that Ecuador had not met its burden of proof.

5.98 Costa Rica argued further that Ecuador objected to the selection of the 1994-1996 period
because trade was distorted by measures which had been found to be inconsistent by the panel.
However, there was nothing in the panel report suggesting that the European Communities should
have chosen a more recent base period.  Under the banana regime originally examined by the panel
the European Communities had based the distribution of trade shares in 1995 on market shares in the
1989-1991 period.  The Panel concluded that it was reasonable for the European Communities to base
its determination that Colombia and Costa Rica were substantial suppliers in 1995 on their market
shares during a three-year period ending four years before 1995.  The European Communities was
now basing the distribution of trade shares in 1999 on market shares during a period ending three
years before 1999.  Under the new banana import regime the base period selected was thus more
recent than the period which the Panel considered to be relevant for the purpose of determining the
substantial supplier status.  Against this background it was difficult to see on which basis one could
conclude that the choice of the base period was inconsistent with the recommendations and rulings the
DSB made on the basis of the original panel's report.

5.99 Costa Rica recalled that Ecuador's share in the world market during the relevant base period
would not justify a re-appraisal of the special factors affecting banana trade since, according to the
data provided by Ecuador, the average share of Ecuador in the world market during the 1994-1996
period was 26.36 per cent which was almost identical to the quota share of 26.17 per cent allocated by
the European Communities.  In any case, trade statistics, as such, were not a special factor within the
meaning of Article XIII:2. Statistics served to establish the shares of trade during a previous
representative period; factors other than trade statistics could be used to determine whether the quota
shares should differ from the trade shares during that period.

5.100 Furthermore, Costa Rica contended that Ecuador claimed that the increase in Costa Rica's
country-specific quota share established under Annex I of Regulation 2362 was attributable to the
shortfall reallocation carried out under the BFA.169  Ecuador also claimed that the increase in
Costa Rica's quota share, as a result of the recent changes introduced to the allocations of the country-
specific quota, based on the 1994-1996 period, "precisely coincide with the shares taken from
Venezuela and Nicaragua".170  Costa Rica submitted that at no time during the years 1994, 1995 and
1996 did it benefit from the reallocation of country shares originally allocated to other BFA countries.
The percentage allocated to Costa Rica faithfully reflected its share in the EC market during the
representative period.

5.101 Costa Rica submitted that the allocation of country-specific quotas to Costa Rica and the
other Members with a substantial interest in supplying bananas and the distribution of the quota shares

                                                  
168 See AB report on United States - Measures Affecting Imports of Woven Wool Shirts and Blouses

from India (WT/DS33/AB/R) Section II. A. 1.
169 Paragraph 15 of Ecuador's first submission.
170 Paragraph 80, subparagraph 4, and paragraph 94 of Ecuador's first submission.
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among those Members on the basis of their shares in the EC market during 1994-1996 were measures
on which neither the panel nor the AB had made recommendations or rulings for adoption by the
DSB.  Costa Rica therefore considered that these measures were not "measures to comply with the
recommendations and rulings" of the DSB and that they could not be examined in the framework of a
proceeding under Article 21.5 of the DSU.

5.102 Costa Rica further considered that, if the Panel were to examine these measures, it would
have to find that:

(a) the European Communities not only had the right to allocate country-specific quotas
to Costa Rica and the other Members with a substantial interest in supplying bananas
under Article XIII of GATT, but was obliged to do so under Article II of GATT;  and

(b) Ecuador failed to demonstrate that the distribution of the quota shares on the basis of
the shares of imports during the 1994-1996 period did not meet the requirements of
Article XIII.

5.103 In either case Ecuador's request that the Panel recommend the elimination of country-specific
quotas or a redistribution of the quota shares would therefore have to be rejected.

F. ECUADOR'S RESPONSE TO THIRD PARTIES

5.104 In response to the argument presented by the Caribbean States concerning the company Leon
Van Parys (LVP) (see paragraph 5.54 above), Ecuador submitted that LVP was a substantial importer
and wholesaler of Ecuadorian bananas on the EC market, and it was the largest EC company in the
Noboa Group.

5.105 Ecuador submitted further that the Caribbean States had misunderstood Ecuador's statement
that its services providers had invested some US$200 million under the prior system to buy-back
market access (see paragraph 5.58 above).171  The investment was the price of buying the ability to get
bananas entered into the European Communities – in effect, the quota rent granted to EC and ACP
services suppliers under the prior system – without obtaining the licences themselves.

5.106 Ecuador submitted that the Odeadom data cited by the Caribbean States showed only changes
in licence allocations by member State and did not show changes in licence allocations by services
provider.  While some former Category B licence holders (in France and Spain or elsewhere) may not
have always ensured that they had title at customs clearance, such that other operators could now
claim reference quantities for those, that was not shown by data on shifts in licence allocations by
member State.  Indeed, a shift from one member Sate to another could as easily result from internal
shifts in the operations of an operator group, or from licence transfers from one former Category B
holder to another EC or ACP services provider in another member State, as from any shift to
wholesalers of third-country bananas

5.107 In response to allegations that Ecuador's evidence was insufficient to substantiate continuing
discrimination against Ecuadorian services suppliers, Ecuador submitted that the Noboa Group's
licence allocations covered less than half of the volumes it physically imported into the European
Communities  (i.e. imports that were customs cleared either by a Noboa company or by an unrelated
company).

                                                  
171 Paragraphs 81, 82 and  96 of the submission of the Caribbean States.
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6.5 In considering the scope of our terms of reference, we recall that when this case was referred
to the Panel by the DSB, it was provided that the Panel would have standard terms of reference.  Such
terms of reference are defined in Article 7.1 of the DSU and, as adapted to this case, are as follows:

"To examine, in the light of the relevant provisions of the covered agreements cited
by Ecuador in document WT/DS27/41, the matter referred to the DSB by Ecuador in
that document and to make such findings as will assist the DSB in making the
recommendations or in giving the rulings provided for in those agreements".174

6.6 As recently explained by the Appellate Body:

"'[T]he matter referred to the DSB for purposes of Article 7 of the DSU …  must be
the 'matter' identified in the request for establishment of a panel under Article 6.2 of
the DSU.  That provision requires the complaining Member, in a panel request, to
'identify the specific measures at issue and provide a brief summary of the  legal
basis of the complaint sufficient to present the problem clearly'.  The 'matter referred
to the DSB', therefore, consists of two elements: the specific measures at issue and
the legal basis of the complaint (or the claims)."175

6.7 Thus, pursuant to our terms of reference, we are to consider the matter referred to the DSB by
Ecuador and that matter consists of the measures and claims specified by Ecuador in WT/DS27/41.
The limitation suggested by the European Communities cannot be found in our terms of reference.

6.8 That limitation also cannot be found in the ordinary meaning of the terms of Article 21.5 of
the DSU.  The text of Article 21.5 provides (emphasis added):

"Where there is disagreement as to the existence or consistency with a covered
agreement of measures taken to comply with the recommendations and rulings such
dispute shall be decided through recourse to these dispute settlement procedures,
including wherever possible resort to the original panel."

Article 21.5 refers to the "consistency with a covered agreement of measures taken to comply with the
recommendations and rulings".  Here it is clear that the two measures specified by Ecuador
(Regulations 1637/98 and 2362/98) were "taken [by the European Communities] to comply" with the
DSB's recommendations, as they modify aspects of the EC's banana import regime found by the
original panel and Appellate Body reports to be inconsistent with the EC's WTO obligations.  There is
no suggestion in the text of Article 21.5 that only certain issues of consistency of measures may be
considered.  Nor is there a suggestion that the term "measures" has a special meaning in Article 21.5
that would imply that only certain aspects of a measure can be considered.

6.9 This interpretation of Article 21.5 of the DSU is supported by its context and the object and
purpose of the DSU.  For example, Article 21.1 of the DSU states that "[p]rompt compliance with the
recommendations and rulings of the DSB is essential in order to ensure effective resolution of
disputes to the benefit of all Members".  Article 3, which sets out the general provisions of the DSU,
provides in its paragraph 3:

"The prompt settlement of situation in which a Member considers that any benefits
accruing to it directly or indirectly under the covered agreements are being impaired
by measures taken by another Member is essential to the effective functioning of the

                                                  
174 WT/DS27/44.
175 Appellate Body report on Guatemala – Anti-dumping Investigation Regarding Portland Cement

from Mexico, adopted on 25 November 1998, WT/DS60/AB/R, paragraph 72.
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WTO and the maintenance of a proper balance between the rights and obligations of
Members."

Acceptance of the EC argument would mean in many cases that two procedures would be necessary.
One expedited panel procedure to ascertain if the offending measures have been removed, and a
second normal panel procedure to consider the overall consistency with WTO obligations of the new
measure.  Such a process would not promote and would not be consistent with the prompt settlement
of disputes.176

6.10 As to the EC's argument that it is unfair to expect it to defend itself in respect of new issues in
an expedited panel process, we note that the issues raised by Ecuador in this proceeding are quite
similar to those raised in Bananas III.  As to the EC's argument that it will be deprived of a reasonable
period of time in which to implement any new recommendations and rulings of the DSB, that would
not justify limiting the scope of an Article 21.5 proceeding.  In any event, in our view, these
arguments to restrict the scope of Article 21.5 on the grounds of alleged unfairness are not based on
the text of Article 21.5 and do not offset the arguments outlined above concerning the need to resolve
promptly implementation issues in one panel proceeding.

6.11 As to the question of whether we have the authority to make suggestions in respect of
implementation, it is clear from Article 19.1 of the DSU that panels do have such authority.  There is
nothing in Article 19.1 that suggests that it does not apply to panels established pursuant to
Article 21.5.  Indeed, the need for prompt resolution of disputes would support more frequent use of
that authority in Article 21.5 cases than in others.  However, whether we should make suggestions in
this case is an issue for later consideration.

6.12 Accordingly, we find that our terms of reference cover all of the claims raised by
Ecuador in this proceeding and that we are authorized by Article 19.1 of the DSU to make
suggestions on implementation should we consider it appropriate to do so.

C. ARTICLE XIII OF GATT 1994

6.13 We first address Ecuador's claims under Article XIII of GATT 1994 since that Article
regulates tariff quotas, the operation of which is the focus of this case.  Ecuador claims that
Regulations 1637/98 and 2362/98, in the way in which they (i) establish a tariff quota providing duty-
free treatment for 857,700 tonnes of traditional banana imports from 12 ACP States and (ii) assign to
Ecuador a country-specific share of the EC's MFN tariff quota for bananas, are inconsistent with the
EC's obligations under Article XIII of GATT 1994.

6.14 In this regard, we note that Regulation 1637/98 confirms the tariff quota of 2,200,000 tonnes
bound in the EC Schedule and an additional autonomous tariff quota of 353,000 tonnes.177  These are
at the same levels as in the prior regime.  Given that an agreement on the allocation of country-
specific allocations could not be achieved with the substantial suppliers, in Regulation 2362/98 the
European Communities assigned the following country shares to each of the substantial suppliers
pursuant to Article XIII:2(d) (i.e. Colombia, Costa Rica, Ecuador and Panama):

                                                  
176 Further support for our interpretation of Article 21.5 can be found in Article 9 of the DSU,

paragraph 3 of which provides:  "If more than one panel is established to examine the complaints related to the
same matter, to the greatest extent possible the same persons shall serve on each of the separate panels and the
timetable for the panel process in such disputes shall be harmonized."  Such harmonization would be impossible
if the limitation on the scope of Article 21.5 proposed by the European Communities were to be accepted.

177 Article 18, paragraphs 1 and 2 of Regulation 1637/98.
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agreements, if these provisions apply only within regulatory regimes established by
that Member."184

6.25 We also recall the Appellate Body finding that the Lomé waiver does not justify
inconsistencies with Article XIII.  As stated by the Appellate Body:

"In view of the truly exceptional nature of waivers from the non-discrimination
obligations under Article XIII, it is all the more difficult to accept the proposition that
a waiver that does not explicitly refer to Article XIII would nevertheless waive the
obligations of that Article.  If the CONTRACTING PARTIES had intended to waive
the obligations of the European Communities under Article XIII in the Lomé Waiver,
they would have said so explicitly."185

We, therefore, in our examination of the WTO-consistency of the EC's revised regime, have to apply
fully the non-discrimination and other requirements of Article XIII to all "like" imported bananas
irrespective of their origin, i.e. regardless of whether imports occur under the MFN tariff quota of
2,553,000 tonnes or under the tariff quota of 857,700 tonnes reserved for traditional ACP imports.

(i) Article XIII:1

6.26 In this regard, we note that under the revised regime, on the one hand, bananas may be
imported under the MFN tariff quota on the basis of past trade performance by exporting countries
during a previous representative period (i.e. the three-year period from 1994 to 1996).  On the other
hand, bananas from traditional ACP supplier countries may be imported up to a collective amount of
857,700 tonnes, which was originally set to reflect the overall amount of the pre-1991 best-ever
exports by individual traditional ACP suppliers, with allowance made for certain investments.186  We
further note that exports under the tariff quota by some non-substantial suppliers (i.e. third-country
and non-traditional ACP suppliers) are restricted, in aggregate, to 240,748 tonnes (i.e. the "other"
category of the MFN tariff quota), whereas exports from other non-substantial sources of supply (i.e.
traditional ACP suppliers) are restricted, in aggregate, to 857,700 tonnes.  Moreover, some non-
substantial suppliers, namely the ACP suppliers, could benefit from access to the "other" category of
the MFN tariff quota once the 857,700 tonne tariff quota was exhausted.  On the other hand, non-
substantial suppliers from third countries have no access to the 857,700 tonne tariff quota once the
"other" category of the MFN tariff quota is exhausted.  Individual Members in these two groups –
traditional ACP suppliers and the other non-substantial suppliers – are accordingly not similarly
restricted.  This disparate treatment is inconsistent with the provisions of Article XIII:1, which require
that "[n]o …  restriction shall be applied by any Member on the importation of any product of the
territory of any other Member …  unless the importation of the like product of all third countries …  is
similarly prohibited or restricted".

(ii) Article XIII:2

6.27 The general rule laid down in Article XIII:2 of GATT requires Members to "aim at a
distribution of trade …  approaching as closely as possible the shares which the various Members
might be expected to obtain in the absence of such restrictions".  To this end, where the option of
allocating a tariff quota among supplying countries is chosen, Article XIII:2(d) provides that
allocations of shares (i.e. country-specific allocations for substantial suppliers;  and a global allotment
in an "other" category for non-substantial suppliers unless country-specific allocations are allotted to

                                                  
184 Appellate Body report on Bananas III, paragraph 190.
185 Appellate Body report on Bananas III, paragraph 187.
186 The country-specific allocations for, e.g. Belize, Cameroon, Côte d'Ivoire and Jamaica seem to

include allowances for investment made.
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banana-exporting countries have quite different market shares in different regions of the world.  For
example, Ecuador's world market share has increased from 26 to 36 per cent during the last decade
and thus is significantly higher than its country allocation under the EC revised regime.191  Panama
had a world market share of approximately 2-3 per cent of the market outside the European
Communities during the past decade which is much lower than its country allocation under the revised
regime.  The Philippines had a share of approximately 13-14 per cent of that market outside the
European Communities during the past decade, but it does not export significant quantities to Europe.
Thus, data on world-market shares of various supplier countries during any past period (regardless of
whether such data includes or excludes exports to the European Communities) could hardly be
relevant for purposes of calculating country shares based on imports to the European Communities
reflecting a previous representative period.  Because different banana-exporting countries have quite
different market shares in different regions of the world, it would also be difficult, if not impossible,
to use a regional or specific country market as a basis for allocating tariff quota shares.

(c) Special Factors

6.47 Ecuador suggests that the European Communities could comply with Article XIII by basing
its system on the 1995-1997 period, with adjustments both for the need to cure the distortions that
existed in the EC market and the changes in relative economic efficiency and competitiveness.

6.48 However, the European Communities did not use special factors to adjust the country-specific
tariff quota share allocated to substantial suppliers under its new banana regime.  While in theory
special factors could be used to adjust shares based on a previous unrepresentative period so as to
meet the requirements of the chapeau to Article XIII:2, at least in the present case it would be difficult
to do so in practice.  We recall that, according to the Notes Ad Article XIII:4 and Article XI:2 of
GATT, "the term 'special factors' includes changes in the relative productive efficiency as between
domestic and foreign producers, or as between different foreign producers, but not changes artificially
brought about by means not permitted under the Agreement."  We note that in the past, GATT dispute
settlement panels have appraised the consideration of special factors, such as "an overall trend
towards an increase in Chile's relative productive efficiency and export capacity …  [as well as] the
temporary reduction of export capacity caused by [an] earthquake".192  In our view, however, it would
be inconsistent with paragraphs 2(d) and 4 of Article XIII to take account of special factors with
respect to only one Member (see paragraph 6.37).

(d) Ecuador's Country-Specific Tariff-Quota Share

6.49 The reliance by the European Communities on a previous unrepresentative period, and
without adjustment for special factors, would suggest that Ecuador's country-specific tariff-quota
share does not approach the share that it might be expected to obtain in the absence of restrictions, as
required by the chapeau to Article XIII:2.  This is confirmed by the significant growth over the past
decade in Ecuador's share of the EC193 and world194 markets.  This growth indicates that Ecuador's
country-specific tariff-quota share is less than it should be under the rules of Article XIII:2.

                                                  
191 Ecuador's world market share outside the European Communities in different three-year periods

were approximately as follows:  1988-1990: 25 per cent;  1990-1992: 28 per cent;  1993-1995: 30 per cent;
1994-1996: 32 per cent;  1995-1997: 36 per cent.

192 Panel report on EEC - Restrictions on Imports of Apples from Chile, adopted on 10 November 1980,
BISD 27S/98, paragraph 4.17;  panel report on United States - Imports of Sugar from Nicaragua, adopted on
13 March 1984, BISD 31S/67, paragraph 4.3;  panel report on EEC - Restrictions on Imports of Apples from
Chile, adopted on 22 June 1989, BISD 36S/93, paragraph 12.24.

193 Annex II.
194 Annex II.
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6.50 While Members have a degree of discretion in choosing a previous representative
period, it is clear in this case that the period 1994-1996 is not a "representative period".
Accordingly, we find that the country-specific allocations assigned by the European
Communities to Ecuador as well as to the other substantial suppliers are not consistent with the
requirements of Article XIII:2.

D. ARTICLE I OF GATT 1994

6.51 Ecuador raises several claims under Article I.  In respect of the preferential tariff of zero for
the traditional imports from ACP States, Ecuador claims that the level of 857,700 tonnes exceeds
what is required by the Lomé Convention and that the excess is therefore not covered by the Lomé
waiver.  Similarly, it claims that the collective allocation of 857,700 tonnes to the 12 traditional ACP
States (as opposed to country-specific allocations) is not required by the Lomé Convention and
therefore not covered by the Lomé waiver.  Ecuador also challenges (i) the unlimited access to the
"other" category of the MFN tariff quota at a zero-tariff level of non-traditional ACP imports and (ii)
the tariff preference of 200 Euro per tonne for out-of-quota imports of ACP origin.  In the previous
EC regime, there was a 90,000 tonne limit on duty-free imports of non-traditional ACP bananas and
the tariff preference for out-of-quota imports of ACP origin was 100 Euro per tonne.

6.52 The European Communities argues that these various provisions for ACP bananas are
required by the Lomé Convention and are therefore covered by the Lomé waiver.  It argues, in
particular, that it was necessary to change the form of its preferential treatment of ACP imports to
offset the limitations on such treatment imposed by the panel and Appellate Body reports in
Bananas III.

1. The Lomé Waiver

6.53 In addressing Ecuador's claims under Article I:1, it is necessary to consider the scope of the
Lomé waiver.  In this regard, we recall that the operative paragraph of the Lomé waiver provides as
follows:

"Subject to the terms and conditions set out thereunder, the provisions of paragraph 1
of Article I of the General Agreement shall be waived, until 29 February 2000, to the
extent necessary to permit the European Communities to provide preferential
treatment for products originating in ACP States as required by the relevant
provisions of the Fourth Lomé Convention, … "195

6.54 In considering the scope of the Lomé waiver in Bananas III, both the panel and the Appellate
Body applied a two-stage analysis:  first, consideration was given to the requirements of the Lomé
Convention since only preferential treatment required by the Lomé Convention is covered by the
waiver;  second, the scope of the Lomé waiver was considered.  This second question is of limited
relevance in this case as the Appellate Body made clear in the previous case that the Lomé waiver
permits inconsistencies only with Article I:1.

2. The Requirements of the Lomé Convention

6.55 In considering the requirements of the Lomé Convention, the relevant provisions of the
Convention are Article 183 and Protocol 5 thereto, on the one hand, and Article 168, on the other.

6.56 Article 183 of the Lomé Convention deals specifically with bananas and provides:

                                                  
195 WT/L/186.
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ACP suppliers.  Therefore, duty-free treatment of imports in excess of an individual ACP
State's pre-1991 best-ever export volumes is not required by Protocol 5 of the Lomé Convention.
Absent any other applicable requirement of the Lomé Convention, those excess volumes are not
covered by the Lomé waiver and the preferential tariff thereon is therefore inconsistent with
Article I:1.

4. Preferential Tariffs for Non-Traditional ACP Banana Imports

6.70 Ecuador claims that the unlimited preferential tariff of zero for non-traditional ACP banana
imports within the "other" category of the MFN tariff quota and the tariff preference of 200 Euro per
tonne for all other ACP banana imports are not required by Article 168(2)(a)(ii) of the Lomé
Convention and therefore are preferential tariffs inconsistent with Article I:1 of GATT that are not
covered by the Lomé waiver.

6.71 In this regard, we recall the Appellate Body's findings in Bananas III:

"[T]he obligation imposed on the European Communities by Article 168(2)(a)(ii) to
'take the necessary measures to ensure more favourable treatment' for all ACP
bananas 'than that granted to third countries benefiting from the MFN clause for the
same product' does apply.  …  Both the duty-free access afforded to the 90,000 tonnes
of non-traditional ACP bananas, imported in-quota, and the margin of tariff
preference in the amount of 100 ECU/tonne afforded to all other non-traditional ACP
bananas by the European Communities are clearly 'more favourable treatment' than
that afforded by the European Communities to bananas from third countries
benefiting from MFN treatment.  Therefore the remaining issue under
Article 168(2)(a)(ii) is whether the particular measures chosen by the European
Communities to fulfil the obligations in that Article to provide 'more favourable
treatment' to non-traditional ACP bananas are also in fact 'necessary' measures, as
specified in that Article.  In our view, they are.  Article 168(2)(a)(ii) does not say that
only one kind of measure is 'necessary'.  Likewise, that Article does not say what kind
of measure is 'necessary'.  Conceivably, the European Communities might have
chosen some other 'more favourable treatment' in the form of a tariff preference for
non-traditional ACP bananas.  But it seems to us that this particular measure can, in
the overall context of the transition from individual national markets to a single
Community-wide market for bananas, be deemed to be 'necessary'. …  ".199

(a) The Preferential Tariff of Zero for Non-Traditional ACP Bananas

6.72 We recall that under the previous regime the preferential tariff of zero for non-traditional
ACP bananas was limited to 90,000 tonnes of non-traditional ACP imports, with specific-country
allocations to Belize, Cameroon, Cote d'Ivoire and the Dominican Republic.  We note that under the
revised regime the limitation of 90,000 tonnes was abolished in light of the Appellate Body finding
that the European Communities is not required under the Lomé Convention to allocate tariff quota
shares to ACP States exporting non-traditional ACP bananas.

6.73 The European Communities (and the ACP States) submit that the abolition of the allocations
of overall 90,000 tonnes removes the protection that non-traditional ACP bananas enjoyed from
competition by third-country, e.g. Latin American bananas.  In that sense the preferential tariff of zero
per se is insufficient to prevent non-traditional ACP imports from being displaced from the EC market
by imports from Latin America.

                                                  
199Appellate Body report on Bananas III, paragraph 173.
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6.74 Ecuador, however, argues that the abolition of the 90,000 tonnes limitation enables non-
traditional ACP imports to compete with imports from Latin America based on a preferential tariff of
zero within the entire "other" category of 240,748 tonnes under the MFN tariff quota.  In this sense,
the preferential tariff of zero for non-traditional ACP bananas has been extended potentially up to
240,748 tonnes.

6.75 We recall that the obligation, contained in Article 168 of the Lomé Convention, to ensure
duty-free or at least more favourable than most-favoured-nation treatment for products of ACP origin
is in theory unlimited.  As the Appellate Body put it, "Article 168(2)(a)(ii) does not say that only  one
kind of measure is 'necessary'.  Likewise, that Article does not say what kind of measure is
'necessary'.  Conceivably, the European Communities might have chosen some other 'more favourable
treatment' in the form of a preferential tariff for non-traditional ACP bananas."200

6.76 Moreover, given the competitive conditions between ACP bananas and third-country bananas
on the world market, we believe that the country-specific allocations in aggregate of 90,000 tonnes for
non-traditional ACP imports free of in-quota tariffs was in overall terms an advantage in the sense of
a protection from third-country competition rather than a limitation on exports to the European
Communities which would otherwise have expanded.

6.77 While the reference by the Appellate Body to the possibility for the European Communities to
have chosen "other" forms of preference does not necessarily imply that the European Communities is
free at any time to expand significantly the scope of ACP preferences covered by the Lomé waiver,
the statement by the Appellate Body suggests to us that the European Communities has some
discretion as to what kind of preference it affords to the ACP States so as to offset the elimination of a
preference that it cannot provide under WTO rules.

6.78 In light of these considerations, we find that it is not unreasonable for the European
Communities to conclude that non-traditional ACP imports at zero tariff within the "other"
category of the MFN tariff quota is required by Article 168 of the Lomé Convention.  Therefore,
we find that the violation of Article I:1, as alleged by Ecuador, is waived by the Lomé waiver.

(b) The Tariff Preference of 200 Euro per tonne for Non-Traditional ACP Bananas

6.79 We next address the issue whether the increase of the tariff preference for all other non-
traditional ACP imports from 100 to 200 Euro per tonne is required by the Lomé Convention.  Again,
we recall that the scope of the obligations of Article 168 to provide duty-free or more favourable
treatment to ACP is not limited to preferences enjoyed in the past before a given point in time.  We
also believe that the increase of the out-of-quota preferential tariff under the revised regime could
constitute some other "more favourable treatment" in the form of a preferential tariff for non-
traditional ACP bananas that the Appellate Body could conceive of in the original dispute and that the
European Communities might have chosen to accord to non-traditional ACP suppliers with a view to
offsetting the effect of the abolition of the allocation for these non-traditional ACP suppliers of
90,000 tonnes within the MFN tariff quota.

6.80 Therefore, we find that it is not unreasonable for the European Communities to
conclude that including the tariff preference of 200 Euro per tonne for out-of-quota imports of
non-traditional ACP bananas is within the scope of what the European Communities is
required to accord to non-traditional ACP supplies by virtue of the Lomé Convention.
Therefore, we find that the violation of Article I:1, as alleged by Ecuador, is covered by the
Lomé waiver.

                                                  
200Appellate Body report on Bananas III, paragraph 173.
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E. GATS ISSUES

6.81 Ecuador claims that Regulations 1637/98 and 2362/98 are inconsistent with the EC's
obligations under Articles II and XVII of GATS.  More specifically, Ecuador alleges that (i) the
criteria for qualifying as "traditional operator" based on the payment of customs duties, (ii) the choice
of the period from 1994 to 1996 for the calculation of reference quantities for the allocation of
licences, and (iii) the so-called "single pot" approach for issuing licences under the revised licensing
procedures perpetuate the violations of Articles II and XVII of GATS (i.e. GATS' most-favoured
nation and national treatment clauses) found by the original panel and the Appellate Body in
Bananas III.  Furthermore, Ecuador alleges that the (i) enlargement of the licence quantity reserved
for "newcomers" to 8 per cent and (ii) the criteria for acquiring "newcomer" status under the revised
licensing procedures violate Article XVII of GATS.

1. The Scope of the EC's Commitments on "Wholesale Trade Services"

6.82 The European Communities raises one preliminary issue in respect of Ecuador's GATS
claims.  It contends that the revision of the UN Central Product Classification system affects the
interpretation of the scope of its market access and national treatment commitments on "wholesale
trade services" which the European Communities has bound in its GATS Schedule.

6.83 The European Communities submits that the Provisional CPC has been replaced in the
meantime by the Central Product Classification (CPC) - Version 1.0 ("Revised CPC"), and that the
Revised CPC seeks to create a system of service categories that are both exhaustive and mutually
exclusive.  Therefore, in the EC's view, any services related to wholesale trade transactions which at
the same time fall into another CPC category should be assessed on the basis of this new reality, i.e.
should not be considered to be covered by the EC's commitments on "wholesale trade services".201

The EC adds that the specific commitments bound in its GATS Schedule are still valid.

6.84 Ecuador contends that the scope of the EC's specific commitments under the GATS, which
were bound in the EC GATS Schedule, cannot be affected by the subsequent modification of the
Central Product Classification by the UN.  Consequently, it is still the Provisional CPC that matters
for purposes of interpreting the scope of the EC's commitments on "wholesale trade services".

6.85 We note that the specific commitments bound by the European Communities in its GATS
Schedule with respect to the service sectors202 or sub-sectors at issue in the original case were
categorized according to the Services Sectoral Classification List which refers to the more detailed
Provisional CPC.

6.86 We also recall that in Bananas III, the parties disagreed as to whether the panel's terms of
reference comprised the narrower sub-sector of "wholesale trade services", or encompassed the
broader sector of "distributive trade services" as described in a headnote to section 6 of the provisional
CPC.  The panel and Appellate Body findings in Bananas III were limited to service supply in the
sub-sector of "wholesale trade services".  The relevant definition of the Provisional CPC for
"wholesale trade services" reads:

                                                  
201 The European Communities notes that, according to the "Correspondence Tables between the CPC

Version 1.0 and Provisional CPC", item 62221 "Wholesale trade services of fruit and vegetables" corresponds in
the CPC Version 1.0 to 61121 "Wholesale trade services, except on a fee and contract basis, fruit and
vegetables."

202 Article XXVIII (e) of GATS:  "'sector' of a service means,
(i) with reference to a specific commitment, one or more, or all, subsectors of that

service, as specified in a Member's Schedule,
(ii) otherwise, the whole of that service sector, including all of its subsectors;"
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"Specialized wholesale services of fresh, dried, frozen or canned fruits and vegetables
(Goods classified in CPC 012, 013, 213, 215)"

The description for "distributive trade services", in turn, provides:

"Distributive trade services consisting in selling merchandise to retailers, to
industrial, commercial, institutional or other professional business users, or to other
wholesalers, or acting as agent or broker (wholesaling services) or selling
merchandise for personal or household consumption including services incidental to
the sale of the goods (retailing services).  The principal services rendered by
wholesalers and retailers may be characterized as reselling merchandise,
accompanied by a variety of related, subordinated services, such as:  maintaining
inventories of goods, physically assembling, sorting and grading goods in large lots;
breaking bulk and redistribution in smaller lots; delivery services; refrigeration
services; sales promotion services rendered by wholesalers … "

6.87 We recall that with respect to both wholesale and distributive trade services, the European
Communities had bound specific commitments on liberalization of market access and national
treatment without specific conditions or limitations, and without scheduling any MFN exemptions.
The original panel limited its findings to the narrower sub-sector of "wholesale trade services".

6.88 It is not entirely clear to us in which way, in the EC's view, the new categorization of service
sectors according to the Revised CPC should affect the classification of service sectors on the basis of
which the European Communities bound its specific commitments on market access and national
treatment in its GATS Schedule.  Therefore, it is not clear how the principle of the mutually exclusive
categorization of service sectors could affect the reach of the EC's "wholesale trade services"
commitments to those service transactions that do not fall into any other category of the Revised CPC.
In any event, we do not see how the revision of the CPC could retroactively change the specific
commitments listed and bound in the EC GATS Schedule on the basis of the Provisional CPC.
Indeed, at the hearing, the EC stated that such a change in the EC's specific commitments bound in its
GATS Schedule could only be made consistently with the requirements of Article XXI of GATS on
the "Modification of Schedules".

6.89 In our view, what matters for purposes of interpreting the scope of the EC's commitments on
"wholesale trade services" is that, according to the Provisional CPC descriptions quoted above, the
principal services rendered by wholesalers relate to reselling merchandise, accompanied by a variety
of related, subordinated services, such as, maintaining inventories of goods; physically assembling,
sorting and grading goods in large lots; breaking bulk and redistribution to smaller lots; delivery
services; refrigeration services; sales promotion services.

6.90 In light of these considerations, we find that it is this range of  principal and subordinated
"wholesale trade services" with respect to which the European Communities has committed
itself to accord no less favourable treatment in the meaning of Articles II and XVII of GATS to
services and service suppliers of other Members.

2. Licence Allocation Procedures

6.91 Ecuador claims that the revised EC licensing regime is inconsistent with Articles II and XVII
of GATS because it perpetuates or carries on the discriminatory elements of the previous licensing
system in that licences are allocated to those who used licences to import, and paid customs duties on,
bananas during the 1994-1996 period.  Moreover, it claims that the new, so-called "single pot"
licensing allocation rules, under which, inter alia, past importers of ACP bananas may apply for
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by this reconvened Panel.  We also note that the panel and the Appellate Body - albeit on different
legal grounds - found that the national treatment obligation as well as the MFN treatment obligation
under the GATS prohibit de iure and de facto discrimination.  For purposes of resolving the claims
before us, we need, therefore, not discuss whether the notion of de facto discrimination under
Article II is similar to or narrower than the notion of de facto discrimination under Article XVII, and
in particular under paragraphs 2 and 3 of that Article.  We only need to recall that the original panel,
but also the Appellate Body found that Article II of GATS, too, covers de facto discrimination:  "…
For these reasons we conclude that 'treatment no less favourable' in Article II:1 of the GATS should
be interpreted to include de facto as well as de iure, discrimination … ".205  Therefore, we consider it
appropriate to examine jointly the question whether or not the revised licence allocation procedures
accord less favourable treatment in the meanings of Articles II and XVII of GATS to services or
service suppliers of Ecuador.

(b) The Findings in Bananas III on Articles II and XVII of GATS

6.96 We recall our findings with respect to particular aspects of the licence allocation procedures
which applied under the previous regime to third-country and non-traditional ACP imports within the
tariff quota, to the extent they are relevant to the claims before this Panel, i.e.:

"…  that the allocation to Category B operators of 30 per cent of the licences
allowing the importation of third-country and non-traditional ACP bananas at in-
quota tariff rates created less favourable conditions of competition for like service
suppliers of Complainants' origin and was therefore inconsistent with the
requirements of Articles II and XVII of GATS."206

"…  that the allocation to ripeners of 28 per cent of Category A and B licences
allowing the importation of third-country and non-traditional ACP bananas at in-
quota tariff rates created less favourable conditions of competition for like service
suppliers of Complainants' origin and was therefore inconsistent with the
requirements of Article XVII of GATS."207

"…  that the allocation of hurricane licences exclusively to operators who
included or directly represented EC (or ACP) producers created less favourable
conditions of competition for like service suppliers of Complainants' origin and was
therefore inconsistent with the requirements of Article XVII (or II) of GATS."208

These findings were upheld by the Appellate Body.

(c) The Revised EC Licensing Regime

6.97 Under the revised EC licensing regime, licences are allocated to importers on the basis of
their reference quantities.  These reference quantities are allocated to "traditional operators" (defined
below) to the extent that they are able to show that they actually imported bananas in the 1994-1996
period.  More particularly, Article 3 of Regulation 2362/98 provides:

"'[T]raditional operators' shall mean economic agents established in the European
Community during the period for determining their reference quantity …  who have

                                                  
205 Appellate Body report on Bananas III, paragraph 234.
206 Panel reports on Bananas III, paragraphs 7.341 and 7.353.
207 Panel reports on Bananas III, paragraph 7.368.
208 Panel reports on Bananas III, paragraph 7.393 (and paragraph 7.397).
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inconsistent criteria under the previous regime enjoy de facto less favourable opportunities to obtain
access to import licences under the revised regime than those EC/ACP service suppliers who, as
former Category B operators or ripeners, may prove payment of customs duties and licence usage for
licences obtained on the basis of GATS-inconsistent allocation rules.

6.142 We note that the so-called single pot solution does not in itself raise problems of WTO
inconsistency.  On the contrary, it would seem at least in theory to provide for equal conditions of
competition between wholesale service suppliers, against a background of varying degrees of
economic incentive to import bananas from varying sources.  However, it may well be that, when a
single pot solution relies on a skewed reference period (i.e. 1994-1996), combined with certain criteria
for licence allocation (such as actual importer/payment of customs duties), the  de facto less
favourable conditions of competition for Ecuadorian service suppliers are aggravated through the
carry-on effects of the previous regime.

3. The Rules for "Newcomer" Licences

6.143 Ecuador alleges that (i) the enlargement of the licence quantity reserved for "newcomers"
from 3.5 per cent in the previous regime to 8 per cent in the revised regime (i.e. licences for up to
272,856 tonnes of imports) and (ii) the criteria for demonstrating competence in order to acquire
"newcomer" status under the revised regime result in less favourable treatment for Ecuadorian
wholesale service suppliers and thus are inconsistent with the EC's obligations under Article XVII of
GATS.

6.144 The European Communities responds that the enlargement of the licence quantity reserved for
"newcomers" is de iure and de facto non-discriminatory for foreign service suppliers.  It indicates that
EC licence allocation procedures for other EC products have set aside quantities as high as 20 per cent
for "newcomers".  As regards the criteria for demonstrating competence in order to acquire
"newcomer" status, the European Communities argues that there is no distinction in
Regulation 2362/98 between EC and non-EC service suppliers, on the one hand, and between non-EC
service suppliers of different origins, on the other hand.  It points out that importers of fruits and
vegetables established in the European Communities are not necessarily EC-owned or EC-controlled
service suppliers, nor does Regulation 2362/98 preclude companies newly established in the European
Communities in, e.g. 1998, from applying as a "newcomer".  The European Communities also
submits that the figure of 400,000 Euro of declared customs value was chosen because it represented
the size of a company which would have sufficient capacity to be viable in the sector.  It adds that
there are third country-owned companies which have qualified as "newcomers" under the revised
regime.

6.145 We recall that Article 7 of Regulation 2362/98 provides:

"… 'newcomers' shall mean economic agents established in the European Community
who, at the time of registration:

(a)  have been engaged independently and on their own account in the commercial
activity of importing fresh fruit and vegetables falling within chapters 7 and 8, of the
Tariff and Statistical Nomenclature and the Common Customs Tariff, or products
under Chapter 9 thereof if they have also imported products falling within Chapters 7
and 8 in one of the three years immediately preceding the year in respect of which
registration is sought; and

(b) by virtue of this activity, have undertaken imports to a  declared customs value of
ECU 400 000 or more during the period referred to in point (a)."  (emphasis added).
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VII. CONCLUSIONS

7.1 The Panel concludes that for the reasons outlined in this Report aspects of the EC's import
regime for bananas are inconsistent with the EC's obligations under Articles I:1 and XIII:1 and 2 of
GATT 1994 and Articles II and XVII of GATS.  We therefore conclude that there is nullification or
impairment of the benefits accruing to Ecuador under the GATT 1994 and the GATS within the
meaning of Article 3.8 of the DSU.

7.2 The Panel recommends that the Dispute Settlement Body request the European Communities
to brings its import regime for bananas into conformity with its obligations under the GATT 1994 and
the GATS.
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ANNEX 1
"Pre-1991 best-ever" Imports of Bananas into the European Communities

from Traditional ACP Supplying Countries

Country Best year Tonnes

Belize 1989 26,580

Cameroon 1962 127,171

Cape Verde 1970 4,766

Côte d'Ivoire 1972 135,189

Dominica 1988 70,322

Grenada 1977 14,017

Jamaica 1965 201,000

St Lucia 1990 127,225

St Vincent & the Grenadines 1990 81,536

Madagascar 1976 5,986

Somalia 1965 121,537

Suriname 1975 37,610

Total 952,939

Source: 1962-75 UN Comtrade.
1976-1990 Eurostat (Comext) and member States (Annex 1 Commission report on the functioning of
the regime in the banana sector SEC(95) 1595 final).

Note: Table provided by the European Communities.






