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(ii) Panel composition

1.6 The Panel was composed as follows:

Chairman: Mr. Stuart Harbinson

Members: Mr. Kym Anderson
Mr. Christian Häberli

1.7 The Panel submitted its report to the European Communities on 6 April 1999.
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mentioned original complainants have claimed that they were not parties to this dispute.  If this were
true, their unilateral views expressed in their letters could not be considered as "claims which must be
addressed in order to resolve the matter in issue" because a non-party could not address any issue or
claim in a panel procedure in which it was not a party.

2.9 Thus, as a preliminary point, the Panel had to decide whether the questions raised by the
above-mentioned original complainants were to be considered as claims and to do so, it must consider
whether they were presented by a party to the dispute.  In case of a negative outcome of this
preliminary test, the European Communities continued, the Panel would not be empowered to enter
into any issue raised by the four original complainants.  Panels were not empowered to determine on
their own initiative the scope of the mandate received by the DSB unless and until such an issue was
raised as a claim by one of the parties to the dispute. There was no scope for a proprio motu
examination, because that would grant panels the role of a kind of "public prosecutor" which did not
however exist in the WTO dispute settlement system.

2.10 By contrast, in case of a positive outcome of the preliminary test, the European Communities
submitted, two out of the three preliminary issues raised by the four original complaining parties
could no longer stand, because their argument was based on their (unilateral) view, expressed in their
letters to the Panel, that the present dispute was a procedure to which only one WTO Member was a
party. As soon as the Panel started considering the objections of the original complainants, this
argument would, in the opinion of the European Communities, become moot.  Therefore, in case the
Panel wished to examine the preliminary objections raised by the original complainants in their letters
to the WTO Secretariat, the only remaining objection that really needed to be addressed was the view
expressed by these original complainants that "the panel finding sought by the EC does not constitute
recourse to Article 21.5 but rather constitutes an entirely different matter for which the appropriate
procedural requirements under the DSU Articles 4 and 6 have not been satisfied".

2.11 The European Communities submitted that this position was incorrect in fact and in law.  As a
matter of fact, the European Communities indicated in its request for the establishment of this Panel
that the issues raised in the present panel proceedings were already duly considered in consultations
under Article 4 of the DSU.  The "matter" concerned in particular "the disagreement as to the …
consistency with a covered agreement of measures taken [by the EC] to comply with the
recommendations and rulings [adopted by the DSB on the basis of the original panel and Appellate
Body reports]".6  As a consequence of the consultations held with the original complainants,
acknowledging the persistence of the disagreement, the European Communities requested the
establishment of this Panel whose terms of reference covered the "matter" raised in the consultations,
i.e. either a challenge was made by the original complainants, and the claims with respect to the
consistency of the measures taken by the European Communities to comply with the
recommendations and rulings of the DSB were upheld, or the original complainants had to be deemed
to be satisfied and they had to be deemed not to maintain their disagreement.

2.12 The European Communities was of the opinion that, as a matter of law, a procedure under
Article 21.5 of the DSU was part of the dispute settlement procedure which had started with an earlier
panel procedure, and such a procedure therefore had to be confined to the original parties to the
dispute. This was already evident from the title ("Surveillance of Implementation of
Recommendations and Rulings") and the context in which Article 21 was placed.  Moreover,
Article 21.3(b) explicitly referred to the "parties to the dispute".  Article 21.5 provided for resorting to
"the original panel".  The term "original panel" referred, the European Communities submitted, to the
same panel that was originally charged by the DSB with the responsibility to look into a specific
dispute within specific terms of reference concerning only some and not each and every WTO
Member.  However, Article 21.5 did not specify in any way which of the parties to the original
                                                  

6 Article 21.5 of the DSU.
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Guatemala, Honduras, Mexico and the United States had refrained from making any further use of
their procedural rights under Article 21.5 of the DSU.  Since these original complainants had refrained
from challenging the EC's implementing measures, they had to be deemed and recognized to be
satisfied by the explanations received during consultations and otherwise with regard to the present
EC banana regime.

2.18 Beyond the requirements resulting from the multilateral nature of the WTO dispute settlement
system, there was another fundamental WTO principle involved in the present case.  This principle
was related to the "security and predictability" of the multilateral trading system which had already
been recognized in the second AB report as an essential element of the WTO Agreement.7  This
principle was also reflected in the procedural guarantees of the DSU which excluded in its Article 23
any unilateral determination by individual WTO Members that any other WTO Member was acting
inconsistently with its WTO obligations.  In the opinion of the European Communities, a presumption
of inconsistency would gravely affect the security and predictability of the international trading
system because of the ensuing uncertainty.  For similar reasons, the criminal law of all civilized
countries was firmly based on a presumption of innocence, not on a presumption of guilt.

2.19 If it could be unilaterally determined by any Member, outside a procedure under Article 21.5,
that another WTO Member had incorrectly implemented the recommendations and rulings of the DSB
in an earlier dispute, and if this determination were considered to be legally relevant within the WTO
system, the European Communities submitted that this would be paramount to a presumption of
inconsistency.  Such a presumption would mean in practical terms that an implementing measure that
did not satisfy the original complainant could lead to the threat of immediate retaliation through the
withdrawal of concessions or other obligations. A trading system based on a presumption of
inconsistency would not be based on security and predictability of international trade relations and
would thus be the opposite of the multilateral trading system envisaged by the Marrakesh Agreement
on the Establishment of the World Trade Organization.

(iii) Legal analysis of Article 23 of the DSU

2.20 According to the European Communities, Article 23 of the DSU was at the core of the dispute
settlement mechanism created in Marrakesh in 1994.  Its provisions were an expression of the new
multilateral legal commitments that the WTO Members had decided to undertake and was based on
the fundamental principle of the rejection of any determination or action taken by any Member
outside the rules and procedures of the DSU.  Referring to the first paragraph of Article 23 as well as
to (a) of the second paragraph of Article 23 of the DSU8, the European Communities submitted that in
the present case, the EC measures which were found inconsistent with certain WTO covered
agreements under the recommendations and rulings of the DSB, had, as was stated above, been
withdrawn in accordance with the primary objective set out in Article 3.7 of the DSU.  Consequently,
new measures had been adopted and the European Communities had put in place, at the end of the
reasonable period of time, a new regime for the importation, sale and distribution of bananas.

2.21 As a consequence of the above, Guatemala, Honduras, Mexico and the United States could
not seek redress of an alleged violation by the EC's new measures of its WTO obligations outside the
                                                  

7 Quotation is near to footnote 67 in that report.
8 "When Members seek the redress of a violation of obligations or other nullification or impairment of

benefits under the covered agreements or an impediment to the attainment of any objective of the covered
agreements, they shall have recourse to, and abide by, the rules and procedures of this Understanding. …  "In
such cases Members shall, (a) not make a determination to the effect that a violation has occurred, that benefits
have been nullified or impaired or that the attainment of any objective of the covered agreements has been
impeded, except through recourse to dispute settlement in accordance with the rules and procedures of this
Understanding, and shall make any such determination consistent with the findings contained in the panel or
Appellate Body report adopted by the DSB or an arbitration award rendered under this Understanding".
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rules and procedures of the DSU, including Article 21.5.  Nor could they make any determination to
the effect that a violation had occurred, including the alleged failure to bring any measures that were
found to be inconsistent with a covered agreement into compliance with the recommendations and
rulings of the DSB, or that benefits had been nullified or impaired, without having recourse to dispute
settlement procedures in accordance with the rules and procedures of the DSU as foreseen in
Article 23.2(a).  Finally, irrespective of what was the correct interpretation of the deadlines in
Article 22 of the DSU (a matter which was outside the terms of reference of this Panel), that provision
did not in any way authorize any departure from the fundamental principle which found its expression
in Article 23 of the DSU.

B. CONCLUSIONS

2.22 The European Communities requested the Panel to find that, since Guatemala, Honduras,
Mexico and the United States had failed to pursue any recourse to dispute settlement procedures under
the rules and procedures of the DSU, the new EC regime for the importation, sale and distribution of
bananas adopted in order to comply with the recommendations and rulings of the DSB in the three
dispute settlement procedures ("EC - Regime for Importation, Sale and Distribution of Bananas" 9)
had to be deemed to satisfy these parties to the original dispute and, in so far as those parties were
concerned, to be in conformity with the WTO covered agreements as long as those original parties
had not successfully challenged the new EC regime under the relevant dispute settlement procedures
of the WTO.

                                                  
9 WT/DS27/GTM-WT/DS27/HND, WT/DS27/MEX and WT/DS27/USA.
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4.11 In response to questions by the Panel, the European Communities took the following
positions concerning this Panel proceeding:

- the European Communities considers Guatemala, Honduras, Mexico and the
United States to be parties to this proceeding under Article 21.5 of the DSU;

- a party that refuses to appear has to bear the consequences of such refusal and
must be presumed to have failed to appear;

- this Panel should rule that Guatemala, Honduras, Mexico and the United
States have not brought their disagreement to the correct forum and thus they cannot
rely on their unsupported allegations in any other legal procedure, since with regard
to them the present EC banana import regime must be presumed to be WTO-
consistent;

- such rulings by this Panel would become binding upon Guatemala, Honduras,
Mexico and the United States after their adoption by the DSB.

4.12 In our view, there is no provision in the DSU that would authorize a panel to compel a
Member to participate as a party in a panel proceeding.  Accordingly, we do not have the authority to
compel the original complainants to participate in this Article 21.5 proceeding.  We note that the
original complainants have declined to participate in this proceeding, and we therefore find that they
are not parties to this proceeding.  As a consequence, we do not find it necessary to address the
procedural issues mentioned in their letters, e.g. whether the European Communities has failed to
comply with Articles 4 and 6 of the DSU in respect of this Panel proceeding.

C. THE RELIEF SOUGHT BY THE EUROPEAN COMMUNITIES

4.13 The European Communities requests us to find that its implementing measures "must be
presumed to conform to WTO rules unless their conformity has been duly challenged under the
appropriate DSU procedures". We agree with the European Communities that there is normally no
presumption of inconsistency attached to a Member's measures in the WTO dispute settlement
system.  At the same time, we also are of the view that the failure, as of a given point in time, of one
Member to challenge another Member's measures cannot be interpreted to create a presumption that
the first Member accepts the measures of the other Member as consistent with the WTO Agreement.
In this regard, we note the statement by a GATT panel that "it would be erroneous to interpret the fact
that a measure has not been subject to Article XXIII over a number of years, as tantamount to its tacit
acceptance by contracting parties".11

4.14 As noted in our Concluding Remarks, it is not clear from the provisions of Article 21.5
whether the original respondent in a panel proceeding is, or should be, permitted under the DSU to
initiate an Article 21.5 proceeding for the purpose of establishing the WTO consistency of measures
taken to implement DSB rulings and recommendations.  Assuming such an action is permitted, we
note that in this proceeding, the European Communities presents in its written submission only one
summary paragraph (paragraph 2.15) listing aspects of its prior banana import regime that it has
changed in order to comply with the DSB's recommendations and rulings.  We do not believe that a
finding of WTO consistency could be made on the basis of the submission made by the European
Communities in this case, as there is an insufficient discussion of how the previously found WTO
inconsistencies have been eliminated in a WTO-consistent manner.

                                                  
11 Panel report on EEC – Quantitative Restrictions Against Imports of Certain Products from

Hong Kong, adopted on 12 July 1983, BISD 30S/129, 138, paragraph 28.
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V. CONCLUSION

5.1 In light of the foregoing, we do not make findings as requested by the European
Communities.

__________


