WORLD TRADE

WT/DS282/AB/R

ORGANIZATION

ORL AB-2 Tc-7P2.0.28-a722 T D( )O( DT .






WT/DS282/AB/R

Pagei

g0 o (U Tox 1 o o RSO PRRR 1

Arguments of the Participants and Third PartiCipantsS...........ccccoeeeeiiiveeieese e sie e 5

A. Claims of Error by Mexico — APPEANT..........ooiieieereeeee e 5

1 Requirement to Establish a Causal Link in Sunset Reviews............ccocevveeee. 5

2. Cumulation iN SUNSEL REVIEWS.........coiiieieieeresesie e 7

3. Margins of Dumping in SUNSEL REVIEWS..........ccciiirinirereeeee e 9

4, The"Legal Basis' for Continuing Anti-Dumping Duties............ccccoevveeeeneene. 10

5. Mexico's Conditional APPEEIS.......cceveeieriiee e 11

@ The "Standard" for USDOC Determinationsin Sunset Reviews...... 11

(b Article X:3(a) of the GATT 1994 ... 12

B. Arguments of the United States — APPEllEe........cceccv e 13

1 Requirement to Establish a Causal Link in Sunset Reviews............cccceevaee. 13

2. Cumulation in SUNSEL REVIEBWS .........coeeeiieeeie e 15

3. Margins of Dumping in SUNSEt REVIEWS .........cccoiiiieereneee e 16

4, The"Legal Basis' for Continuing Anti-Dumping DUties............cccccvvvevenene. 17

5. Mexico's Conditional APPEAIS.........ccvririririreeeee e 18

€)] The "Standard” for USDOC Determinations in Sunset Reviews ...... 18

(b Article X:3(a) of the GATT 1994........ccoov e 19

C. Claims of Error by the United States — Appellant ...........cccocveveveieecese e 19

1 Consistency of the Sunset Policy Bulletin "As Such” .........cccocvvvinencneene 19

D. Arguments of MexiCO — APPEIIEE ........ue i 24

1 Consistency of the Sunset Policy Bulletin "As Such” .........ccccoveveeieveeienene, 24

E. Arguments of the Third PartiCipants...........ccccoererirerine s 28

1 F N 0= 01T = RS PRRNPR 28

2. L1111 = SO 29

3. European COMMUNITIES...........coeieieiiisiesiesesee e 30

4. N =07 0 RS 31

Issues RaiSEd INthISAPPEEL .......ccecieeii et e e e s e 32

CalSation IN SUNSEL REVIEWS.......c.coiiiiiirieiiesie ettt sttt s b b s 34

A. (0o 1 o (o o 34
B. Requirement to Establish a Causal Link Between Likely Dumping and Likely

INJUrY iN @ SUNSEL REVIEW.......cceeeieeec ettt st neene 36

C. Claimsunder Article 11 0f the DU .......ooovieeieiieee e 42



WT/DS282/AB/R

Pageii

VI.
VII.

VIII.

3. Whether the USITC Had a Sufficient Factual Basisto Find that the
Subject Imports Would Be Simultaneously Present in the Domestic

IMLBIKEL ...ttt 49
4. The Standard Applied by the USITC........cooeiiiiireeeeeeee s 51

5. Alleged Requirement to Identify a Time-frame within which Imports
Would Be Simultaneously Present .........cccceeceeveieeveseese e 53
6. Applicability of Article 3.3 of the Anti-Dumping Agreement.............ccceeee... 54
Margins of DumMpPING iN SUNSEL REVIEWS ..........coiiiiiere et 56
The"Legal Basis' for Continuing Anti-Dumping DULIES..........ccccevriencecie e, 59
Consistency of the Sunset Policy Bulletin "AS SUCh" ..o 61
A. The Panel's Articulation of the Standard...........ccceeeeiireeiiene e 61
B. The Panel's Application of the Sandard ... 63
Mexico's Conditional APPEAIS........eceeiiiicese e 69
A. The "Standard" for USDOC Determinations in SUNset REVIEWS.............ccecevveeenieneens 69
B. Article X:3(a) Of the GATT 1994 ... et 70
Findings and CONCIUSIONS.........ccci ittt se et e s resreesbesre e e e sbesaeenesneens 71

ANNEX | Notification of an Appeal by Mexico under Article 16.4 and Article 17 of the DSU

and Rule 20(1) of the Working Procedures for Appellate Review

ANNEX I Notification of an Other Appeal by the United States under Article 16.4 and

Article 17 of the DSU and Rule 23(1) of the Working Procedures for Appellate
Review



WT/DS282/AB/R
Pageiii

TABLE OF CASES CITED IN THIS REPORT

Short Title

Full Case Titleand Citation

Australia— Salmon

Appellate Body Report, Australia — Measures Affecting Importation of Salmon,
WT/DS18/AB/R, adopted 6 November 1998, DSR 1998:V1l11, 3327

Canada — Wheat Exports and
Grain Imports

Appellate Body Report, Canada — Measures Relating to Exports of Wheat and
Treatment of Imported Grain, WT/DS276/AB/R, adopted 27 September 2004

Dominican Republic — Import

Appellate Body Report, Dominican Republic — Measures Affecting the

and Sale of Cigarettes Importation and Internal Sale of Cigarettes, WT/DS302/AB/R, adopted 19 May
2005
EC —Bed Linen Appellate Body Report, European Communities— Anti-Dumping Duties on

(Article 21.5 —India)

Imports of Cotton-Type Bed Linen from India— Recourseto Article 21.5 of the
DU by India, WT/DS141/AB/RW, adopted 24 April 2003

EC — Export Subsidies on
Sugar

EC —Hormones

Appellate Body Report, European Communities — Export Subsidies on Sugar,
WT/DS265/AB/R, WT/DS266/AB/R, WT/DS283/AB/R, adopted 19 May 2005

Appellate Body Report, EC Measures Concerning Meat and Meat Products
(Hormones), WT/DS26/AB/R, WT/DS48/AB/R, adopted 13 February 1998,




WT/DS282/AB/R
Pageiv

Short Title

Full Case Title and Citation

US-— Sed Safeguards

Appellate Body Report, United States — Definitive Safeguard Measures on
Imports of Certain Seel Products, WT/DS248/AB/R, WT/DS249/AB/R,
WT/DS251/AB/R, WT/DS252/AB/R, WT/DS253/AB/R, WT/DS254/ABIR,
WT/DS258/AB/R, WT/DS259/AB/R, adopted 10 December 2003

US—Wheat Gluten

Appellate Body Report, United States — Definitive Safeguard Measures on
Imports of Wheat Gluten from the European Communities, WT/DS166/AB/R,
adopted 19 January 2001, DSR 2001:11, 717




WT/DS282/AB/R
Page v

TABLE OF ABBREVIATIONS USED IN THIS REPORT

Abbreviation Description
Anti-Dumping Agreement on Implementation of Article VI of the General Agreement on Tariffs
Agreement and Trade 1994
DSB Dispute Settlement Body
DSU Under standing on Rules and Procedures Governing the Settlement of Disputes
GATT 1994 General Agreement on Tariffs and Trade 1994
Hylsa Hylsa, SA. deC.V.
OCTG il country tubular goods







WT/DS282/AB/R

Page 1
WORLD TRADE ORGANIZATION
APPELLATE BODY
United States — Anti-Dumping Measures on AB-2005-7
Oil Country Tubular Goods (OCTG) from
Mexico Present:
Mexico — Appellant/Appellee Ganesan, Presiding Member
United States — Appellant/Appellee L ockhart, Member
Taniguchi, Member
Argentina— Third Participant
Canada— Third Participant
China— Third Participant
European Communities — Third Participant
Japan — Third Participant
Separate Customs Territory of Taiwan, Penghu,
Kinmen, and Matsu — Third Participant

l. Introduction
1. Mexico and the United States each appeals certain issues of law and legal interpretations

developed in the Panel Report: United States — Anti-Dumping Measures on Oil Country Tubular
Goods (OCTG) from Mexico (the "Panel Report")." The Panel was established to consider a
complaint by Mexico against the United States regarding, inter alia, the continuation of anti-dumping
duties on oil country tubular goods ("OCTG") from Mexico following the conduct of a five-year or
"sunset" review of those duties, as well as certain United States laws and procedures relating to such

reviews.?

2. On 11 August 1995, the United States Department of Commerce (the "USDOC") issued an
anti-dumping duty order on OCTG from Mexico, based on a dumping margin of 23.79 per cent for
Tubos de Acero de Mexico, SA. ("TAMSA") and for "all other" Mexican producers, including Hylsa,
SA. de C.V. ("Hylsa").® The USDOC subsequently reduced this margin to 21.70 per cent.* On 3 July

"WT/DS282/R, 20 June 2005.
%Panel Report, para. 2.1.
3bid., para. 2.3.

“Ibid., footnote 6 to para. 2.3 and para. 2.6; Oil Country Tubular Goods From Mexico: Notice of Panel
Decision, Amended Order and Final Determination of Antidumping Duty Investigation in Accordance With
Decision Upon Remand, United States Federal Register, Vol. 62, No. 25 (6 February 1997), p. 5612 (Exhibit
MEX-2 submitted by Mexico to the Panel), at p. 5613.
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2000, the USDOC initiated a sunset review of the order. In its determination of the likelihood of
continuation or recurrence of dumping®, the USDOC determined that revocation of the order would be
likely to lead to continuation or recurrence of dumping at the rate of 21.70 per cent for TAMSA,
Hylsa, and "all other" Mexican producers.” In its determination of the likelihood of continuation or
recurrence of injury, the United States International Trade Commission (the "USITC") determined
that revocation of the anti-dumping duty orders on
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USDOC in such reviews, and the "standard" applied by the USITC in such reviews;

and

(b)
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8.6

We conclude that the relevant provisions of US law, 19
U.S.C. 88 1675a(a)(1) and (5) regarding the temporal aspect
of USITC determinations of likelihood of continuation or
recurrence of injury are not, as such, or as applied in the
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filed a Notice of Other Appeal®” pursuant to Rule 23(1) of the Working Procedures. On 19 August
2005, the United States filed an other appellant's submission.’* On 29 August 2005, the United States
and Mexico each filed an appellee's submission.”® On the same day, Argentina, China, the European
Communities, and Japan each filed a third participant's submission®, and Canada and the Separate
Customs Territory of Taiwan, Penghu, Kinmen, and Matsu each notified the Appellate Body
Secretariat of itsintention to appear at the oral hearing as a third participant.*

6. The ora hearing in this appeal was held on 19 September 2005. The participants and third
participants presented oral arguments (with the exception of Canada and the Separate Customs
Territory of Taiwan, Penghu, Kinmen, and Matsu) and responded to questions posed by the Members
of the Division hearing the appeal.

. Arguments of the Participantsand Third Participants
A. Claims of Error by Mexico — Appellant

1. Reguirement to Establish a Causal Link in Sunset Reviews

7. Mexico argues that the Panel erred in failing to find that Article 11.3 of the Anti-Dumping
Agreement requires investigating authorities to demonstrate the existence of a causal link between
likely dumping and likely injury, even assuming, arguendo, that Article 3.5 of the Anti-Dumping

Agreement does not apply to sunset reviews.

8. Relying on Article VI:1 of the GATT 1994, Mexico argues that "'dumping’ must be the cause
of the injury’ before it can be 'condemned' through the use of anti-dumping measures."?* In addition,
Mexico contends that Article V1:6(a) of the GATT 1994 suggests that "[t]he causality requirement of
Article V1:6(a) continues throughout the life of the anti-dumping measure."® Citing the report of the
GATT panel in US — Non-Rubber Footwear, Mexico argues that "the requirement under
ArticleV1:6(a) to determine a causal link between the dumping and injury is not a time-bound

obligation that expires upon imposition of the order" and that "‘further implementation of [the

"NT/DS282/7 (attached as Annex |1 to this Report).

¥pyrsuant to Rule 23(3) of the Working Procedures.

¥pyrsuant to Rules 22(1) and 23(4) of the Working Procedures, respectively.
2pyrsuant to Rule 24(1) of the Working Procedures.

Zpyrsuant to Rule 24(2) of the Working Procedures.

ZMexico's appellant's submission, para. 22.

2|pid., para. 24.
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order]'—including its continuation through—a sunset review has to be done consistently with
Article V1:6(a), which includes the requirement to establish a causal link."?*

9. According to Mexico, the reference in Article11.1 of the Anti-Dumping Agreement to
"dumping which is 'causing' injury" indicates "that a causal link is a precondition to an order being
considered as 'necessary' under Article 11.1."% In other words, "[u]nless the dumping is 'causing injury,'
then the order is not 'necessary,’ and cannot 'remain in force."?® Mexico argues, in this respect, that the
Appellate Body Report in US— Carbon Steel suggests that, "in order for an anti-dumping duty to be
considered as 'necessary' under Article 11.1, its purpose must be to ‘counteract dumping which is

causing injury."?’

10.
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record shows that, despite Mexico's repeated explanation and elaboration, the Panel simply ignored
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"a threshold finding that the subject imports would be simultaneously present in the U.S. market".*?
Mexico asks: "[i]f the imports are not in the market together and competing against each other, what
possible justification could exist to evaluate the effects of the imports in a cumulative manner?'
Mexico contends that "nowhere in [the USITC's] analysis is there positive evidence demonstrating
that imports from Mexico, Argentina, Italy, Korea, and Japan would be present in the United States

market at the sametime ... if the order were revoked."*

16. Mexico further argues that the USITC "did not apply the legal standard required by
Article 11.3 in connection with its assessment of likelihood of simultaneity"*, because the USITC
"requir[ed] a demonstration that the imports 'would not' be simultaneously in the market".** Mexico
emphasizes that "the mere absence of contradictory information is not positive evidence of what is
likely to happen."*’

17. Mexico also argues that the USITC's likelihood-of-injury determination is inconsistent with
Article 11.3 "because [the USITC] failed to identify atime-frame within which subject imports would

be simultaneously present in the U.S. market and the corresponding likely injury would take place".*®

18. Moreover, Mexico contends that, having "decided to cumulate Mexican imports with imports
from the other four countries that were cumulated in the origina investigation”, the USITC "was

required to do so consistently with the requirements of Article 3.3"%

, regardless of whether that
provision applies directly to sunset reviews. Mexico finds support for its position in the Appellate
Body Report in US— Corrosion-Resistant Steel Sunset Review, where the Appellate Body stated that,
"should investigating authorities choose to rely upon dumping margins in making their likelihood

determination, the calculation of these margins must conform to the disciplines of Article 2.4."%

19. Accordingly, Mexico requests the Appellate Body to find that the Panel erred in its
interpretation and application of the Anti-Dumping Agreement to the USITC's cumulative analysis

and failed to make an objective assessment as required under Article 11 of the DSU. Mexico requests

“2Mexico's appellant's submission, p. 23, heading I1.B.2.c.i.
43
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the Appellate Body to find that the USITC's likelihood-of-injury determination is inconsistent with
Article 11.3 of the Anti-Dumping Agreement.

3. Margins of Dumping in Sunset Reviews

20. Mexico argues that the Panel exercised false judicial economy by "declining to decide
Mexico's claims concerning the margin likely to prevail".> Mexico contends that "the Panel reasoned
that, because the Anti-Dumping Agreement does not require authorities to determine and report a
margin likely to prevail, an authority's determination of a margin likely to prevail cannot contravene

the Anti-Dumping Agreement.">

According to Mexico, by deciding not to examine Mexico's
arguments, the Pand failed to make an objective assessment of the matter before it as required by

Article 11 of the DSU.

21. Mexico submits that the Panel erred in its interpretation of Articles2 and 11.3 of the Anti-
Dumping Agreement. Citing the Appellate Body Report in US — Corrosion-Resistant Seel Sunset
Review®®, Mexico argues that, when an investigating authority "uses a specific methodology that the
Anti-Dumping Agreement does not require, the authority must not apply that methodology in a

manner that otherwise conflicts with the Agreement.">*
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Panel found that the USDOC's likelihood-of-dumping determination was inconsistent with the
United States WTO obligations. Therefore, the United States has not fulfilled the requirements for
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determinative of likely dumping in all expedited and full sunset reviews. According to Mexico, the
USDOC's systematic maintenance of anti-dumping duties beyond the five-year period set out in

Article 11.3 of the Anti-Dumping Agreement damages the competitive paosition of foreign exporters.

34. Mexico observes that the Panel declined to rule on Mexico's claim under Article X:3(a) of the

GATT 1994. However, Mexico submits that the Panel record contains sufficient findings for the
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investigations, and that the regquirements for an original investigation cannot "be automatically
imported" into a sunset review.’”” The United States contends, therefore, that Mexico’s reliance on
substantive legal obligations that apply to original investigations does "not support its assertion that
the AD Agreement or ArticleVl of GATT 1994 contain some sort of ‘inherent' causation

requirements for sunset reviews." "

38. The United States argues that Article VI of the GATT 1994 does not contemplate sunset
reviews. Rather than speaking of a determination of likelihood of continuation or recurrence of

injury, Article VI refers only to a determination of injury. In other words, there is no support for
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consistent basis for a finding of likely dumping for any
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conclude that "simultaneous presence of the subject imports would continue if the order were
revoked."® Thirdly, "the Appellate Body already considered this issue in connection with the exact
same determination, noting that the USITC's decision to cumulate, including its simultaneity

determination, was not inconsistent with Article 11.3."

44, In relation to Mexico's contention that the Panel should have found that the USITC
determination was flawed, because the determination did not specify the time-frame within which
subject imports would be simultaneously present in the United States market and within which injury
would occur, the United States observes that the Appellate Body has aready explained that
Article 11.3 of the Anti-Dumping Agreement "does not require an investigating authority to specify

the timeframe on which it bases its determination of injury."®

45, Turning to Mexico's claims under Article 11 of the DSU, the United States agrees with the
Panel that "Mexico failed to 'explain or elaborate on its bare assertion that Article 11.3 somehow

establishes "inherent" obligations for cumulati
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the likelihood of continuation or recurrence of dumping."® According to the United States, "[t]he
Panel’s conclusion that nothing in the AD Agreement requires determination, or consideration, of a

'margin likely to prevail™ in the context of a likelihood-of-dumping determination is consistent with
that finding.”

49,
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United States argues that, in that case, neither the panel nor the Appellate Body suggested that the
United States should terminate the measure, even though the Appellate Body concluded that the

measure had no legal basis.

54, The United States disagrees with "Mexico's contention that the Panel abused its discretion in
exercising judicial economy".®” Panels may be said to exercise judicial economy with respect to a
claim, but the Panel ruled on Mexico's claim. In addition, the United States notes that the Panel

explained its conclusion that it was unnecessary to make any further findings.®

55. For these reasons, the United States requests the Appellate Body to dismiss Mexico's appeal
regarding the absence of a specific finding by the Panel that the United States had no legal basis to

continue to impose anti-dumping duties on OCTG from Mexico.

5. Mexico's Conditional Appeals

@ The "Standard" for USDOC Determinations in Sunset Reviews

56. The United States argues that the Appellate Body should dismiss Mexico's request that the
Appellate Body rule on whether the Tariff Act, the SAA, and the SPB establish a standard that is

inconsistent with Article 11.3 of the Anti-Dumping Agreement.

57. According to the United States, Mexico is mistaken in asserting that "the Panel 'declined to
decide' this 'claim."® The Pane stated that it had ruled on Mexico's claim regarding the Tariff Act,
the SAA, and the SPB.'® The United States contends that Mexico's aleged "claim" regarding the
standard established by these instrumentsis simply an "argument"”.

58. The United States submits that, in any event, the Appellate Body would be unable to
"complete the analysis’ of thisissue because it lacks a sufficient factual basis. The Panel stated that it
made no findings on this aspect of Mexico's arguments. The findings on which Mexico suggests the
Appellate Body should rely are related to the SPB, not the Tariff Act or the SAA. The United States
adds that "the Panel did not find the SAA to be a measure in the first place".*® Finally, the United
States maintains that the Panel's findings regarding the SPB are the very findings that the Appellate

Body would have to overturn in order to reach this aspect of Mexico's appeal, given that it is

9"United States' appellee's submission, para. 79.

®bid., para. 76 (referring to Panel Report, para. 6.22).

“Ibid., para. 83 (quoting Mexico's appellant's submission, paras. 157-158).
19 hid, (referring to Panel Report, para. 6.6).

%% hid., para. 84.
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64. The United States puts forward three main reasons for its claim that the Panel made a legal
error in its finding of inconsistency with respect to the SPB: (i) the Panel erred in allocating the
burden of proof; (ii) the Panel applied an improper standard; and (iii) the Panel failed to make an
objective assessment of the matter before it (including an objective assessment of the facts of the
case) as required by Article 11 of the DSU. The United States also highlights the serious nature of an
"as such” challenge, and the particular rigour required in assessing such a challenge. In addition, the
United States did not have "a meaningful opportunity to rebut the evidence created and presented by
the Panel"'® until the interim review stage, and, even after the interim review, the Panel did not
address al of the United States comments on this issue. The United States also argues that its
opportunity for rebuttal was curtailed by the fact that the Panel did not identify each specific

determination it considered or how that determination supported its conclusion.

65. First, in relation to the burden of proof, the United States submits that the Panel erred in
finding that Mexico had established a prima facie case that the SPB isinconsistent with Article 11.3
of the Anti-Dumping Agreement. The United States alleges that the Panel made Mexico's case for it,
instead of limiting itself to the evidence and arguments that Mexico presented, which comprised the
text of the SPB and the outcomes in previous sunset reviews. According to the United States, Mexico
did not conduct a "qualitative assessment” of the USDOC determinations it presented, although the
Appellate Body has held that such an assessment is required to establish inconsistency of the SPB
with Article11.3'®  Given that Mexico's argument involved a mere statistical analysis of the
outcomes in previous sunset reviews, it was not up to the Panel to make a "qualitative assessment"” of

its own accord.

66. The United States points to the Appellate Body's decisions in Canada — Wheat Exports and
Grain Imports and US— Gambling as demonstrating that a complainant must provide evidence and
arguments, including an explanation of the measure's inconsistency and the relationship between the
evidence and its claims. However, "Mexico simply provided factual information, and the Panel

mined that information for facts supporting alegal argument that Mexico did not even advance."**’

67. Secondly, in relation to the standard that the Panel applied in assessing this claim, the United
States argues that the Appellate Body found, in US— Corrosion-Resistant Steel Sunset Review, that it
is not clear from the text of the SPB alone whether it instructs the USDOC to treat dumping margins

and import volumes as conclusive of the likelihood of dumping under Article11.3 of the Anti-

1%ynited States other appellant's submission, para. 3.

1% bid., paras. 13-14 (referring to Appellate Body Report, US — Oil Country Tubular Goods Sunset
Reviews, paras. 209 and 212).

19 hid., para. 19.
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Dumping Agreement. The Appellate Body's reasoning in US — Oil Country Tubular Goods Sunset
Reviews suggests that a qualitative analysis of USDOC determinations is required to show whether
the SPB directs the USDOC to treat certain scenarios as determinative of the likelihood of future

dumping, even though other factors might show that the revocation of an order would not be likely to
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interested parties arguments regarding other factors. However, in making this determination, the

USDOC relied not only on the continuation of dumping, but also on the decline in import volumes,
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76. The United States submits that the Panel's finding that the scenarios in the SPB are
determinative contradicts its finding that the relevant United States statute requires the USDOC to
take into account other factors. The Panel's finding that the SPB imposes a requirement on the
USDOC that is contrary to statute is unsupported by evidence. Further, the Panel disregarded
statements by the USDOC (which issued the SPB) that the scenarios in the SPB are not determinative.
The Panel also focused on the USDOC's alleged mechanistic application of the SPB, rather than
whether the SPB instructs the USDOC to treat the three scenarios as determinative, in disregard of
other factors. Finaly, the United States asserts that the Panel lacked objectivity and had "an
unsubstantiated preconception"'® that the USDOC determinations were somehow flawed. The
United States supports this assertion by reference to the Panel's " serious doubts about the consistency

n121

of some of the decisions reviewed"™, and the Panel's suggestion that these decisions might have

included "some correct results’.'?

77. On these three grounds, the United States requests the Appellate Body to reverse the Panel's
finding that Section 11.A.3 of the SPB, as such, is inconsistent with Article 11.3 of the Anti-Dumping

Agreement.
D. Arguments of Mexico — Appellee

1. Consistency of the Sunset Policy Bulletin "As Such"

78. Mexico argues that the Panel properly found that SectionIl.A.3 of the SPB, "as such", is

inconsistent with Article 11.3 of the Anti-Dumping Agreement.

79. Mexico rejects the three grounds of the United States appeal, arguing that the Panel properly
determined that Mexico established a prima facie case, applied the correct legal standard in
evaluating the SPB under Article11.3 of the Anti-Dumping Agreement, and made an objective
assessment as required by Article 11 of the DSU.

80. In addition, in relation to the latter two grounds of appeal, Mexico asks the Appellate Body to
decline the United States' request that it revisit the Panel's factual findings and reweigh the evidence
that was before the Panel. Previous decisions of the Appellate Body demonstrate that panels enjoy a
margin of discretion as triers of fact and that the Appellate Body is not to second-guess a panel's

assessment of the evidence beforeit. Applying this reasoning to the present case, the Appellate Body

129nited States other appellant's submission, para. 72.

2'panel Report, footnote 85 to para. 7.63 (quoted in United States other appellant's submission,
para. 73).

1221hid., footnote 86 to para. 7.64 (quoted in United States' other appellant's submission, para. 72).
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83. Mexico states that the Panel was required to conduct a qualitative anaysis in fulfilling its
functions under Article11 of the DSU; this was not something that Mexico was required to do in
meeting its burden of proof as complainant. In any case, Mexico provided to the Panel its own
"qualitative assessment” of every sunset review conducted by the USDOC in the form of
Exhibits MEX-62 and MEX-65. The charts at the front of these exhibits "simply could not have been
prepared unless a qualitative analysis had already occurred in order to properly characterize the basis
for the [USDOC's] determination in each case".*® |n addition, Mexico argues that it analyzed many

individual sunset reviews in the course of the Panel proceedings.

84. In response to the United States plea that it did not have an adequate opportunity to respond
to the "evidence created and presented by the Panel"**, Mexico maintains that Mexico presented the
evidence in question, comprising determinations of an agency of the United States government, with
its first submission to the Panel. Therefore, the United States had an opportunity to rebut the
evidence, but it chose not to do so as part of its litigation strategy. For example, Mexico argues that
the United States could have responded to the evidence: in its first or second submissions; in
response to questions posed by the Panel; upon the invitation of the Panel to comment on the
Appellate Body decision in US — Oil Country Tubular Goods Sunset Reviews; or in an interim
review meeting that it could have requested under Article 15.2 of the DSU.

85. Mexico disagrees with the United States' contention that the Panel failed to apply the correct
standard in assessing the consistency of the SPB with Article 11.3 of the Anti-Dumping Agreement.
The Panel did not "shoehorn" the sunset reviews or engage in an "outcomes' analysis.™** The United
States mischaracterizes the Panel's analysis and wrongly contests the Panel's factual assessment of the

individual sunset reviews.

86. According to Mexico, the United States challenges the Pand's statement that, in one
preliminary determination™®, the USDOC said that it did not consider the interested parties arguments
regarding other factors. Responding to the United States contention that this was not due to the SPB,
Mexico argues that the USDOC relied on Section 11.A.
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which the USDOC rejected argum
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USDOC dismissed the respondent’s explanation for the decline in import volumes, even though it had
accepted that explanation during the preliminary stage and the evidence and arguments were
unchanged. Finaly, Mexico rebuts the United States argument that the USDOC based one
affirmative likelihood-of-dumping determination**® on evidence of below-cost sales; Mexico argues
that "[€]vidence of sales below cost in the home market cannot constitute evidence that an exporter
would be likely to dump in the United States'.**! In any event, Mexico does not regard this case as

directly relevant to its claim, as none of the SPB criteria was present.

89. Mexico aso responds to the United States arguments regarding aleged inconsistency
between the Panel's findings regarding the Tariff Act, the SAA, and the SPB. According to Mexico,
even assuming that the Panel is correct that the Tariff Act is consistent with Article 11.3 of the Anti-
Dumping Agreement, that does not mean that the SPB conflicts with the Tariff Act or changes its
meaning. The SPB simply goes beyond the requirement in the Tariff Act that the USDOC consider
dumping margins and import volumes, in that the SPB establishes conclusive scenarios based on

dumping margins and import volumes.

0. For these reasons, Mexico requests the Appellate Body to confirm the Panel's finding that
Section I1.A.3 of the SPB, as such, isinconsistent with Article 11.3 of the Anti-Dumping Agreement.

E. Arguments of the Third Participants
1 Argentina

91. In relation to Mexico’'s appeal regarding causation in sunset reviews, Argentina agrees with



WT/DS282/AB/R
Page 29

likelihood-of-dumping determination was inconsistent with Article11.3 of the Anti-Dumping

Agreement.

92.
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USITC's likelihood-of-injury determination was consistent with Article 11.3 of the Anti-Dumping
Agreement.

95, In relation to the United States' appeal concerning the SPB, China agrees with Mexico that the
Panel was correct in finding that the SPB is inconsistent with Article 11.3 of the Anti-Dumping
Agreement. First, the Panel correctly concluded that Mexico had established a prima facie case and
discharged its burden of proof. Mexico submitted to the Panel extensive evidence and arguments
regarding the meaning of Section 11.A.3 of the SPB, including evidence of the USDOC's "consistent
application" of Sectionll.A.3.*  Secondly, the Panel properly analyzed Mexico's evidence,

conducting a "qualitative assessment"'*
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conditions set out in Article 3.3 of the Anti-Dumping Agreement must be fulfilled, either at the time
of the sunset review or "at least within the reasonably foreseeable future" ™’

98. In relation to the United States appea regarding the SPB, the European Communities
contends that the question is not whether the SPB mandates or instructs the USDOC to adopt a certain
course of action in every case, but whether the SPB is consistent with the Anti-Dumping Agreement.
The European Communities agrees with Mexico that, in answering this question, the Pand was
correct to consider past USDOC determinations. The European Communities adds that, if the SPB is
not intended to determine the outcomes of sunset reviews, as the United States suggests, it is not clear

why the United States cannot simply amend the SPB to clarify this.

4. Japan

99, Japan agrees with Mexico that an investigating authority conducting a sunset review pursuant
to Article 11.3 of the Anti-Dumping Agreement may not determine that the expiry of the duty would
be likely to lead to continuation or recurrence of injury without establishing that the likely injury
would be caused by likely dumping. This flows from
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(b) in relation to cumulation:

0] whether the Panel erred in finding that the USITC's decision to conduct a
cumulative assessment of imports in making its likelihood-of-injury
determination was not inconsistent with Articles 3.3 and 11.3 of the Anti-

Dumping Agreement; and

(i) whether the Panel acted inconsistently with Article 11 of the DSU in its

assessment of Mexico's argumentsin thisregard;
(© in relation to dumping margins:

) whether the Panel acted inconsistently with Article 11 of the DSU in not

addressing Mexico's claims under Article 2 of the Anti-Dumping Agreement;

(i)  whether the likelihood-of-dumping determination™ of the United States
Department of Commerce (the "USDOC") was inconsistent with
Article11.3 of the Anti-Dumping Agreement because the USDOC
determined a likely dumping margin inconsistently with Article 2 of the

Anti-Dumping Agreement; and

(iii)  whether the USITC's likelihood-of-injury determination was inconsistent
with Article 11.3 of the Anti-Dumping Agreement because the USITC relied
on alikely dumping margin that was determined inconsistently with Article 2

of the Anti-Dumping Agreement;

(d) whether the Panel acted inconsistently with Article 11 of the DSU in declining to
make a specific finding that the United States had no legal basis to continue the anti-
dumping duties on oil country tubular goods ("OCTG") from Mexico beyond the
five-year period established by Article 11.3 of the Anti-Dumping Agreement;

(e in relation to the Sunset Policy Bulletin (the "SPB")™%

) whether, in assessing the consistency of the SPB, "as such”, with Article 11.3

of the Anti-Dumping Agreement, the Panel failed to make an objective

B n our discussion, we refer at times to the USDOC's determination of the likelihood of continuation



WT/DS282/AB/R

Page 34

V.

108.

(f)

(i)

(iii)

assessment of the matter, including an objective assessment of the facts of the

case, as required by Article 11 of the DSU;

whether the Panel erred in finding that Section 11.A.3 of the SPB, as such, is

inconsistent with Article 11.3 of the Anti-Dumping Agreement; and

whether the Panel erred in stating that Mexico had established a prima facie
case that the SPB, as such, is inconsistent with Article 11.3 of the Anti-

Dumping Agreement; and

if the Appellate Body reverses the Panel's finding that Section 11.A.3 of the SPB is

inconsistent with Article 11.3 of the Anti-Dumping Agreement:

(i)

(i)

whether the Tariff Act of 1930 (the "Tariff Act"), the Statement of
Administrative Action (the"SAA")™® and the SPB, "collectively and
independently"**, establish a standard that is inconsistent with Article 11.3 of
the Anti-Dumping Agreement; and

whether the USDOC administers United States laws and regulations on
sunset reviews in a uniform, impartial, and reasonable manner in accordance
with Article X:3(a) of the General Agreement on Tariffs and Trade 1994
(the "GATT 1994").

Causation in Sunset Reviews

A.

Introduction

Mexico argued before the Panel that the USITC's likelihood-of-injury determination with

respect to the anti-dumping duty order on OCTG from Mexico was inconsistent with several

provisions of Article 3 of the Anti-Dumping Agreement. Based on its analysis, the Panel found that

"the obligations set out in Article 3 are not directly applicable in sunset reviews.

n155
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104. The Panel aso concluded that:

While Mexico did make arguments concerning alleged failure to
establish a causal link between likely dumping and likely injury,
these were, in our view, based on Article 3.5, which we found did not
apply in sunset reviews. Mexico did not explain or elaborate on its
bare assertion that Article 11.1 of the AD Agreement and Article VI
of GATT 1994 establish "inherent” causation requirements, parallel
to but independent of those in Article3.5. In the absence of any
basis for such findings, we did not consider it necessary to address
this aspect of Mexico's argument.™®

105. Mexico challenges the Panel's interpretation of Article 11.3 of the Anti-Dumping Agreement
and its failure to address the "inherent” causation requirements under that Article. Referring to the
underlying principlesin Articles 1, 3, 11.1, and 18.1 of the Anti-Dumping Agreement and Article VI
of the GATT 1994, Mexico argues that, even assuming that Article3.5 of the Anti-Dumping
Agreement (dealing with causation) does not apply directly to sunset reviews, there is an "inherent”
obligation to establish a causal link between likely dumping and likely injury in a sunset review

determination under Article 11.3 of the Anti-Dumping Agreement.’’

106. The United States contends that Mexico's reliance on substantive legal obligations that apply
to origina investigations does "not support its assertion that the AD Agreement or Article VI of
GATT 1994 contain some sort of 'inherent' causation requirements for sunset reviews."**® The United
States recalls in this respect that the Appellate Body has previously clarified that sunset reviews are
separate and distinct from original investigations, and that the requirements for an origina

investigation cannot "be automatically imported" into a sunset review.™

*®panel Report, para. 6.12.

"Mexico's appellant's submission, para. 38. Mexico clarified at the oral hearing that it does not appeal
the Panel's finding that Article 3 of the Anti-Dumping Agreement does not, as such, apply to sunset reviews.

B8United States appellee's submission, para. 42.
9 hid. (quoting Appellate Body Report, US— Oil Country Tubular Goods Sunset Reviews, para. 359).
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B. Requirement to Establish a Causal Link Between Likely Dumping and Likely Injury in
a Sunset Review

107.  Webegin our analysis with the text of Article 11.3 of the Anti-Dumping Agreement:

Notwithstanding the provisions of paragraphs 1 and 2, any definitive
anti-dumping duty shall be terminated on a date not later than five
years from its imposition ... unless the authorities determine, in a
review initiated before that date on their own initiative or upon a duly
substantiated request made by or on behalf of the domestic industry
within areasonable period of time prior to that date, that the expiry of
the duty would be likely to lead to continuation or recurrence of
dumping and injury. ... (footnote omitted)

108. Onitsface, Article 11.3 does not require investigating authorities to establish the existence of
a"causal link" between likely dumping and likely injury. Instead, by its terms, Article 11.3 requires
investigating authorities to determine whether the expiry of the duty would be likely to lead to
continuation or recurrence of dumping and injury. Thus, in order to continue the duty, there must be
a nexus between the "expiry of the duty”, on the one hand, and "continuation or recurrence of
dumping and injury”, on the other hand, such that the former "would be likely to lead to" the latter.
This nexus must be clearly demonstrated.’® In this respect, we further note that, under Article 11.3 of
the Anti-Dumping Agreement, the termination of the anti-dumping duty at the end of five yearsisthe

rule and its continuation beyond that period is the "exception”.

109.  Although Article 11.3 is silent as to whether investigating authorities are required to establish
the existence of a "causal link" between likely dumping and likely injury, this "silence does not
exclude the possibility that the requirement was intended to be included by implication."*®* We
therefore proceed to examine whether there is a requirement to establish a causal link between likely
dumping and likely injury in a sunset review under Article 11.3 flowing from other provisions of the
Anti-Dumping Agreement and Article VI of GATT 1994.

110.  We start with Article VI of the GATT 1994, as the Anti-Dumping Agreement implements
that provision in respect of anti-dumping measures. Thisis clear from Article 1 of the Anti-Dumping
Agreement, which states that "[aln anti-dumping measure shall be applied only under the
circumstances provided for in Article VI of GATT 1994". It further stipulates that the provisions of

1%The use of the word "likely" in Article 11.3 shows that "an affirmative likelihood determination may
be made only if the evidence demonstrates that dumping [and injury] would be probable if the duty were
terminated—and not simply if the evidence suggests that such a result might be possible or plausible.”
(Appellate Body Report, US— Corrosion-Resistant Seel Sunset Review, para. 111)

181Appellate Body Report, US— Carbon Steel, para. 65. The Appellate Body said in that case that "the
task of ascertaining the meaning of atreaty provision with respect to a specific requirement does not end once it
has been determined that the text is silent on that requirement.” (1bid.)
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the Anti-Dumping Agreement "govern the application of Article VI of GATT 1994 in so far as action
is taken under anti-dumping legislation or regulations’.

111.  Paragraph 1 of ArticleVI of the GATT 1994 states that dumping "is to be condemned if it
causes or threatens material injury to an established industry in the territory of a Member or materially
retards the establishment of a domestic industry”. Paragraph 2 of Article VI provides that, "[i]n order
to offset or prevent dumping”, a Member may levy on a dumped product an anti-dumping duty not
exceeding the margin of dumping. Paragraph 6(a) further stipulates that no anti-dumping duty shall
be levied unless the importing Member "determines that the effect of the dumping ... is such as to
cause or threaten material injury to an established domestic industry, or is such as to retard materially
the establishment of a domestic industry.” Thus, ArticleVI of the GATT 1994 establishes the

fundamental principle that there must be a causal link between dumping and injury to a domestic
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demonstrated by relevant factors and indices having a bearing on the state of the domestic industry,
such as those listed in paragraphs 2 and 4 of Article 3." Paragraph 8 of Article 5 requires regjection of
an application by the domestic industry and termination of the investigation if there is not sufficient

evidence either of dumping or of injury, or if theinjury isfound to be "negligible".

114.  Article9 of the Anti-Dumping Agreement, which deals with the "Imposition and Collection
of Anti-Dumping Duties', states in paragraph 1 that "[i]t is desirable that ... the [anti-dumping] duty
be less than the [full] margin [of dumping] if such lesser duty would be adequate to remove the injury
to the domestic industry."”

115.  We now turn to the provisions of the Anti-Dumping Agreement that deal with the "review"
of anti-dumping duties that have been levied after an original investigation. Article11.1 of the
Agreement establishes an overarching principle for "duration” and "review" of anti-dumping dutiesin
force™® It provides that "[a]n anti-dumping duty shall remain in force only as long as and to the
extent necessary to counteract dumping which is causing injury." This principle applies during the
entire life of an anti-dumping duty. If, at any point in time, it is demonstrated that no injury is being
caused to the domestic industry by the dumped imports, the rationale for the continuation of the duty

would cease.'®
116.  Following the principle of Article 11.1, Article 11.2 provides, in part:

Interested parties shall have the right to request the authorities to
examine whether the continued imposition of the duty is necessary to
offset dumping, whether the injury would be likely to continue or
recur if the duty were removed or varied, or both. If, as a result of
the review under this paragraph, the authorities determine that the
anti-dumping duty is no longer warranted, it shall be terminated
immediately.

117. It is clear from ArticleVI of the GATT 1994 and the above-mentioned provisions of the
Anti-Dumping Agreement, and indeed from the design and structure of that Agreement as a whole,
that the Anti-Dumping Agreement deals with counteracting injurious dumping and that an anti-
dumping duty can be imposed and maintained only if the dumping (as properly established) causes
injury to the domestic industry. Absent injury to the domestic industry, the rationale for either

162See Appellate Body Report, US— Carbon Seel, para. 70. Although the Appellate Body's reasoning
in that case related to the interpretation of Article 21.1 of the Agreement on Subsides and Countervailing
Measures (the "SCM Agreement"); we consider that it applies, mutatis mutandis, to the interpretation of
Article 11.1 of the Anti-Dumping Agreement, given that these provisions are ailmost identical.

1%3Under this broad principle, however, we recognize that, in a sunset review determination under
Article 11.3, it could be properly determined that there may be a likelihood of recurrence of injury if the duty
expires. We further note that, under Article 11.3, an anti-dumping duty may continue even though there is no
injury at the time of the review.
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where dumping and injury continues or recurs, the causal link between dumping and injury,
established in the original investigation, would exist and need not be established anew.

122.  We envisage a variety of circumstances that may exist when a review under Article 11.3 is
conducted. For instance, dumping may have continued throughout the life of the anti-dumping duty
order and the domestic industry may not have recovered despite the existence of the duty. In such a
case, the injury may continue or may even be aggravated if the duty is terminated. There may be
other cases where dumping is continuing, with significant import volumes and dumping margins, but
the domestic industry may have recovered by the time of the review because of the effect of the anti-
dumping duty. It may be, however, that, if the duty is revoked, the injury may recur. There may be
yet other cases where the dumping may have ceased, with or without imports also having ceased, and
the domestic industry also may have recovered by the time of the review. In such cases, convincing
evidence will be needed to establish that revocation of the duty would be likely to lead to both
recurrence of imports (if imports had ceased) and of dumping, as well as recurrence of injury to the
domestic industry. In the types of cases indicated above, there may be further variations in
circumstances, such as, for example, when the dumping or imports ceased during the intervening
period; the magnitude of dumped imports, dumping margins and the price effects if dumping is
continuing; the extent to which the domestic industry has recovered; and the relative shares of

imports and domestic production in the market.

123. As we stated earlier, in a sunset review determination under Article 11.3, the nexus to be
demonstrated is between "the expiry of the duty" on the one hand, and the likelih