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l. INTRODUCTION
1.1 This proceeding was initiated by three complaining parties, Australia, Brazil and Thailand.

1.2 In communications dated 27 September 2002, Australia and Brazil requested consultations
with the European Communities pursuant to Article 4 of the Understanding on Rules and Procedures
Governing the Settlement of Disputes ("‘DSU"), Article XXI1:1 of the General Agreement on Tariffs
and Trade 1994 ("GATT 1994"), Article 19 of the Agreement on Agriculture, and Articles 4.1 and 30
of the Agreement on Subsidies and Countervailing Measures ('SCM Agreement”), with respect to
export subsidies provided by the European Communities to its sugar industry®. Austraia and Brazil
held consultations with the European Communities in Geneva on 21 and 22 November 2002 but these
consultations did not result in aresolution of the dispute.

1.3 On 14 March 2003, pursuant to Article 4 of the DU, Article XXIII of the GATT 1994,
Article 19 of the Agreement on Agriculture, and Articles 4 and 30 of the SCM Agreement, Thailand
requested consultations with the European Communities with respect to certain subsidies provided by
the European Communities in the sugar sector’ Consultations were held in Geneva on 8April 2003
but failed to resolve the dispute.

1.4 On 21 July 2003, Australia, Brazil and Thailand requested the establishment of a panel
pursuant to Articles 4.7 and 6 of the DU and Article XXI111:2 of the GATT 1994.

15 At its meeting on 29 August 2003, the Dispute Settlement Body (DSB) established a panel
pursuant to the requests of Australia (WT/DS265/21); Brazil (WT/DS266/21); and Thailand
(WT/DS283/2), in accordance with Article 6 of the DSJ. At that meeting, the parties to the dispute
agreed to establish a single pand pursuant to Article 9.1 of the DSU with standard terms of reference.

1. Terms of reference

1.6 The terms of reference are the following:

"To examing, in the light of the relevant provisions of the covered agreements cited
by Austrdia in document WT/DS265/21, by Brazil in document WT/DS266/21 and
by Thailand in document WT/DS283/2, the matters referred therein to the DSB by
Australia, Brazil and Thailand, and to make such findings as will assist the DSB in
making the recommendations or in giving the rulings provided for in those
agreements."”
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1.8

any relevant special or additional rules or procedures of the covered agreement or
covered agreements which are at issue in the dispute, after consulting with the parties
to the dispute. The Chairman of the DSB shall inform the Members of the
composition of the panel thus formed no later than 10 days after the date the
Chairman receives such arequest.”

On 23 December 2003, the Director-General accordingly composed the Panel as follows:

Chairman:
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2.6 In aletter dated 1 April 2004, the same countries requested enhanced rights as third partiesin
the remaining procedure of the Panel. After comments by the parties on this request, the Panel
decided, in aruling dated 14 April 2004 "that, beyond those rights aready provided for in the DSU, in
the Working Procedures adopted by this Panel, as well as in its ruling dated 16 January 2004 (see
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211  The European Communities opposed’ the request, arguing, inter alia, that LMC statistical
data was not the type of information that should benefit from exceptional and additional rules for the
protection of confidential information. It added that the rules suggested by Australia and Thailand
were discriminatory vis-a-vis third parties who would only be entitled to "view" the confidential data.

212 After consideration of the parties arguments, the Panel decided, in a ruling dated
27 January 2004, to reject the request from Australia and Thailand.

213 ThePand recdled, in particular, that the following provisions of the DSU and of the Rules of
Conduct, were rdevant and applicable to the issue of confidentia information in WTO dispute
settlement proceedings.

214  Artide 18.2 of the DSU on communications with panels or the Appellate Body provides:

"2. Written submissions to the panel or the Appellate Body shall be treated as
confidential, but shall be made available to the parties to the dispute. Nothing in this
Understanding shall preclude a party to a dispute from disclosing statements of its
own positions to the public. Members shall treat as confidential infor mation
submitted by another Member to the panel or the Appellate Body which that Member
has designated as confidential. A party to a dispute shall also, upon request of a
Member, provide a non-confidential summary of the information contained in its
written submissions that could be disclosed to the public." (emphasis added)

Moreover, paragraph 3 of Appendix 3 to the DSU states:

"3. The deliberations of the panel and the documents submitted to it shall be kept
confidential. Nothing in this Understanding shall preclude a party to a dispute from
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information or advice from any individual or body within the jurisdiction of a
Member it shall inform the authorities of that Member. A Member should respond
promptly and fully to any request by a panel for such information as the panel
considers necessary and appropriate. Confidential information which is provided
shall not be revealed without formal authorization from the individual, body, or
authorities of the Member providing the information." (emphasis added)

217 The Panel was of the view that parties and third parties were bound by the DSU provisions on
confidentiality. In the present circumstances, these provisions were, according to the Panel, sufficient
to protect the confidentidity of the datistical data from LMC, during the panel process and
afterwards, as indicated above.

218 Asfor the Panel, pursuant to the DSU
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225 The Panel received responses, dated 8 June 2004, from Australia, the European Communities
(parties), and from India (third party). All three Members supported the request made by Brazil (see
paragraph 2.21 above).

226  On 10 June 2004, the Panel requested, in aletter, information from the WVZ "with respect to
the exact source[s] (documents, websites, etc.) used for the data referred to" in its document. The
Panel further requested "
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proof has been supplied that the C sugar has been exported within the required time limits, a charge is
levied on that sugar.™

35 Sugar production quotas are allocated in the first instance to member States, with current
quotas applying to the marketing years 2001/02 to 2005/06. Member States, in turn, alocate quota to
each undertaking (processor) on the basis of its actual production during a particular reference

pa|0d. 12

3.6 The Regulation fixes a basic quota for the entire Community for the production of A and B
sugar. The badc quantities for A and B sugar are set, respectively, at 11,894,223.3 tonnes (white
sugar)™® and 2,587,919.20 tonnes (white sugar)**. Each of these quantities is broken down by member
State which in turn allocates quantities to producer undertakings established on its territory. A
Member state may transfer quota between undertakings, "taking into consideration the interests of
each of the parties concerned, particularly sugar beet and cane producers’, up to a maximum of
10 per cent of an undertaking's A or B quota (with some limited exceptions).”> Each undertaking may
carry forward to the next marketing year sugar that it has produced in excess of its A and B quota (i.e.
C sugar) up to a limit of 20 per cent of its A quota. *° It may also carry forward dl or part o its B
sugar production. In addition, an undertaking may carry forward al or part of its production of A and
B sugar which has been reclassified as C sugar after reduction of the guaranteed quantities in
conformity with Article 10 of the Regulation. Quantities carried forward must be stored for 12
consecutive months from a date to be determined.

3. I ntervention price

3.7 To achieve the objectives of the common agricultural policy and in order to stabilize the
EC sugar market, the EC Regulation provides for intervention agencies to buy in sugar. An
intervention price is established for this purpose at a level which will ensure a fair income for sugar-
beet and sugar-cane producers® The intervention price valid for standard quality™ is €63.19/100 kg
for white sugar and €52.37/100 kg for raw sugar?® The actual price received for white sugar is, on
average, around 10 to 20 per cent in excess of the intervention price. The intervention price is valid
for the domestic market and as a guaranteed minimum price to be paid by EC purchasers for imports
of sugar from ACP states and India.

4. Basic and minimum prices

3.8 A basic price for quota beet of standard quality®* is derived from the intervention price of
white sugar and has been established at €47.67 per tonne.”* The Regulation also establishes minimum
prices for A and B beet, standard quality, intended to be processed into A and B sugar, respectively
and paid by sugar manufacturers buying beet. The minimum price of A beet has been set at €46.72

1 Article 13 of the Regulation.

12 paragraph 11 of the Recital of the Regulation.

13 Article 11.1 of the Regulation.

14 Article 11.2 of the Regulation.

15 Article 12 of the Regulation.

16 Commission Regulation (EEC) No. 65/82, Article 2.

7 Article 14 of the Regulation.

18 Recital 2 of the Regulation.

19 "sych standard qualities should be average qualities representative of sugar produced in the
Community and should be determined on the basis of criteria used by the sugar trade." Recital, f the
Regulation.

2 Article 2 of the Regulation.

21 For the definition of "standard quality” of beet, see Annex 11 of the Regulation.

22 Article 3 of the Regulation.
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per tonne whereas the minimum price for B beet has been fixed at €32.42 per tonne.”® Manufacturers
are required to pay growers at least the minimum price for A and B beet they processinto A and B
sugar. The price for beet paid by the manufacturer to produce C sugar may be lower than that paid for
A and B beet**

5. Basic production levy and B levy

3.9 In accordance with Article 15, a basic production levy shal be charged to manufacturers on
their production of inter alia A and B sugar, when the forecasts and adjustments® result in a
foreseesble overal loss®® Such a levy shall not exceed 2 per cent of the intervention price for white
sugar. Anocther levy of a maximum 37.5 per cent of the intervention price for B sugar may be charged
if the lossis not fully covered by the proceeds from the levy mentioned above.

6. Import and export licences

310 Importsinto and exports from the European Communities of inter alia cane or beet sugar and
isoglucose are subject to the presentation of an import or export licence, issued by the respective
member States. These licences are valid throughout the Community and are subject to the lodging of
a security.

7. Export refunds

311 Inorder to enable inter alia the products mentioned in paragraph 3.3 above to be exported
without further processing at world market prices, the difference between the world market price and
the Community price may be covered by export refunds. The export refund for raw sugar may not
exceed that of white sugar. Such refunds shall be the same for the whole Community and for all sugar
except C sugar but may vary according to destination. Refunds may be fixed at regular intervals or by
a tendering procedure for products for which such a procedure has been used in the past”’ Refunds
are paid drectly from the EC budget. However, the system of levies outlined in paragraph 3.9 is
designed to recover from EC producers part of the cost of export refunds for quota sugar produced in
excess of EC consumption.

8. Management Committee for Sugar

312 Article 42 of the Regulation establishes a Management Committee for Sugar to assist the EC
Commission to consider any issue referred to it by the Commission, or by a member State, with
respect to the management of the sugar regime, such as the preparation of supply and demand
forecasts.

9. Commitments

3.13 The commitments set out in the table in Section I, of Part IV of the EC's Schedule amount to
€499.1 million and 1,273.5 thousand tonnes. A footnote to the table provides:

"Does not include exports of sugar of ACP and Indian origin on which the
Community is not making any reduction commitments. The average of export in the
period 1986 to 1990 amounted to 1.6 mio t."

2 Article 4 and Article 5 of the Regulation.

24 Article 21 of the Regulation.

% paras. 1 and 2 of Article 15 of the Regulation.
26 See paragraph 3 of Article 15 of the Regulation.
27 Article 27 of the Regulation.
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According to the European Communities latest notification (marketing year 2001/2002) to the
Committee on Agriculture, total exports of sugar amounted to 4.097 million tonnes (product weight).

10. Preferential import arrangements

314  The European Communities is required to import 1,294,700 tonnes (white sugar equivalent)
of cane sugar, caled "preferential sugar" under Protocol 3 to Annex IV to the ACP/EC Partnership
Agreement.”® It also has agreed to import 10,000 tonnes of preferential sugar from India. Preferential
sugar isimported at zero duty and at guaranteed prices. *°

3.15 In addition to imports of ACP/India preferential cane sugar, specia preferential raw cane
sugar (SPS sugar) may be imported from the same countries which benefit from the ACP/India
preferential arrangementsin order to ensure adequate supplies to Community refineries® Volumes of
SPS sugar vary from year to year but have amounted to around 320,000 tonnes per year in recent
years. A reduced rate of duty is levied on imports of such sugar. The quantities of SPS sugar to be
imported is decided on the basis of a supply balance forecast for each marketing year.

11. Review
316  The current EC sugar regimeis scheduled for review in 2006.
IV.  MAIN ARGUMENTS"

A. PARTIES R VolurRes of Agr 2011/F0 9
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aternatively, if the Panel finds that the EC's export subsidies on C sugar are not
export subsidies within the meaning of Article 9.1 of the Agreement on Agriculture,
the EC is applying other export subsidies in a manner which resultsin, or threatens to
lead to, circumvention of export subsidy commitments, inconsistently with the
provisions of Article 10.1 of the Agreement on Agriculture;

under either of the aternatives, as the EC provides export subsidies on C sugar
otherwise than in conformity with the Agreement on Agriculture and with the
commitments as specified in its Schedule, the EC is acting inconsistently with its
undertaking under the provisions of Article 8 of the Agreement on Agriculture;

the EC is providing export subsidiesto C sugar inconsistently with the provisions of
Articles 3.1(a) and 3.2 of the SCM Agreement;

the EC grants direct export subsidies on the export of 'ACP/India equivaent' sugar,
within the meaning of Article 9.1(a) of the Agreement on Agriculture;

the export subsidies have not been subjected to the EC's reduction commitments
under the Agreement on Agriculture, inconsistently with Article 9.1;

the footnote to the EC's Schedule does not permit the EC to derogate from its
reduction commitment obligations under Articles 9.1, 3.3 and 8 of the Agreement on
Agriculture;

the export subsidies on 'ACP/India equivalent' sugar are in excess of the budgetary
outlay and quantity reduction commitments specified in the EC's Schedule,
inconsistently with Article 3.3 of the Agreement on Agriculture;

as the EC is providing export subsidies on 'ACP/India equivaent' sugar otherwise
than in conformity with the Agreement on Agriculture and with the commitments
specified in its Schedule, it is acting inconsistently with the provisions of Article 8 of
the Agreement on Agriculture;

the EC is providing direct export subsidies to 'ACP/India equivalent' sugar, within the
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the EC accords subsidies within the meaning of Article 9.1(c) of the Agreement on
Agricultureto its exports of C sugar; the EC therefore grants subsidies in excess of
its quantity reduction commitment for sugar inconsistently with Articles 3.3 and 8 of
the Agreement on Agriculture;

the export subsidies that the EC grants to A and B quota sugar and to ACP/India
sugar are subject to the EC's reduction commitments for sugar; the EC therefore
grants subsidies in excess of its quantity reduction commitment for sugar
inconsistently with Articles 3.3 and 8 of the Agreement on Agriculture; and

the EC's export subsidies for quota sugar, C sugar and ACP/India equivaent sugar are
granted inconsistently with Articles 3.1(a) and 3.2 of the SCM Agreement;

aternatively, if the Panel finds that the footnote is a valid qualification of the EC's
substantive obligations under the Agreement on Agriculturew (Agreement on Agriculture) TjBi05 Tcr
-0.15&MYF0i 1 112 Heindd. 1 Tt . #aSToDi
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the quantity of sugar in respect of which the EC grants export subsidies within the
meaning of Article 9:1 of the Agreement on Agriculture is in excess of its export
quantity reduction commitment;

the expenditures that the EC allocates for subsidies within the meaning of Article 9:1
of the Agreement on Agriculture to its exports of sugar are in excess of its budgetary
outlay reduction commitment; and

to rule in the light of these findings that the subsidies granted by the EC to its exports
of sugar are inconsistent with Articles 3.3 and 8 of the Agreement on Agriculture;

dternatively, if the Pandl finds that the EC's subsidies on exports of sugar are not
export subsidies within the meaning of Article 9.1 of the Agreement on Agriculture,
these subsidies are export subsidies inconsistent with Article 10.1 of that Agreement;

the EC's export subsidies for quota sugar and ACP/India equivaent sugar are granted
inconsistently with Articles 3.1(a) and 3.2 of the SCM Agreement.

Thailand requests the Panel to recommend, in accordance with Article 19.1 of the DSU and
Article 4.7 of the SCM Agreement, that the DSB request the European Communities to bring its
export subsidies for sugar into conformity with its obligations under the Agreement on Agriculture by
withdrawing within 90 days the export subsidies for sugar that are inconsistent with that Agreement.

For the reasons set out in its submissions, the European Communities requests the Panel to

exports of C sugar did not benefit from export subsidies within the meaning of
Article 9.1(c) of the
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subsidiarily, the alleged inconsistency did not nullify or impair any benefits accruing
to the Complainants;

to the extent that it was within the Panel's terms of reference, the claim that footnote 1
did not permit the EC's practice of exporting with refunds a quantity equivalent to the
ACP/Indiaimports was unfounded.

B. TERMS OF REFERENCE

1. Provisions and measures at issue

410 The European Communities submitted that certain issues brought by the Complainants
congtituted separate "claims' and thus fell outside the Panel's terms of reference. Pport
411 The European Communities contended that, while the Complainants panel requests cited
Article 10.1 of the Agreement on Agriculture (but not Item (d) of the Illustrative List of Export

Subsidies), none of the Complainants specified the measure which
Article 0.32 of the -335.



WT/DS283/R
Page 15

different from those presented in their respective panel requests. In ther view, the European
Communities was confusing "claims”, which must be stated in panel requests, with "arguments”, to be
developed in the course of the Panel's proceedings. According to the Appellate Body, Article 6.2 of
the DSU required that the claims, but not the arguments, had to be sufficiently specified in the request
for the establishment of a panel in order to allow the defending party and any third parties to know the
legdl basis of the complaint.®

415 The Complainants stressed that the European Communities contentions had to be examined
in light of Article 10.3 of the Agreement on Agriculture. Because of the reversal of the burden of
proof, it was not incumbent on them to identify or enumerate the WTO agreements, provisions, or
export subsidy definitions that the European Communities might choose to invoke in its defence. It
was the European Communities duty to prove that no subsidy of any kind, under any WTO
agreement, had been granted by any EC measure to sugar exports in excess of its reduction
commitments. In the Complainants view, any and all EC measures that might confer a subsidy on
these sugar exports, any and all WTO agreements with subsidy provisions were thus within the terms
of reference of the Panel by virtue of Article 10.3 of the Agreement on Agriculture. In particular,
since the scope of Article 10.1 of the Agreement on Agriculture extended to export subsidies as
defined in the WTO agreements other than those listed in Article 9.1, the Article 10.1 obligation was
not contingent on a claim of inconsistency with the provisions of the SCM Agreement or any other
WTO Agreement. For the Complainats, the export subsidy definitions of GATT 1994 had
application to the export subsidies covered by the provisions of Article 10.1 of the Agreement on
Agriculture.

416 The Complainants aso countered that they had sufficiently identified the regulations that
were likely to be relevant in the present dispute in their requests for consultations, in their respective
requests for the establishment of a panel, as well as in their first submissions. They considered the
reference to (EC) Council Regulation No. 1260/2001 to be sufficiently specific to meet due process
requirements. For example, Article 10.1 of the Agreement on Agriculture had been clearly identified
in their respective panel requests as a claim in the dternative in relation to their basic claim regarding
exports in excess of export subsidy reduction commitments. To allege subsidized exports in excess of
reduction commitments & well as an inconsistency with Articles 3.3 and 8 of the Agreement on
Agriculture was sufficient, in their view, to meet the requirements of Article 6.2 of the DSU. By
virtue of Article 10.3, it was then up to the exporting Member to prove that "no export subsidy,
whether listed in Article 9 or not, has been granted with respect to" those exports of sugar in excess of
reduction commitment levels. Imposing the requirement on the Complainants to identify al "other"
export subsidies individually would have the effect of limiting the burden of the exporting Member,
re-reversing the kurden of proof of Article 10.3 as gpplied to Article 10.1, and ultimately rendering
Article 10.3 meaningless and ineffective, contrary to the basic rules of treaty interpretation.

417 Audtralia added that the European Communities would fall short of meeting its own standard
given that, on a number of occasions it had used comparable language in its own panel requests.
Brazil underlined that while it was theoretically possible that some subsections of EC Regulation No.
1260/2001 played no role in the provision of the challenged subsidies, Brazil's failure to identify and
expressly exclude any of those subsections from its description of the measure at issue would not
mean that Brazil had not properly identif  tide
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rdlevant legal provisons. Australia noted that the precise nature of the "payments' under
Article 9.1(c) were legal arguments that did not have to be included in the panel request.

418  Furthermore, in the Complainants' view, nothing prevented them from anticipating the
European Communities rebuttal arguments, either in their first written submissions or in their rebuttal
submissions. Article 9.2(b)(iv), for example, was brought into the case by the Complainants as a
counter- 76D -0.1145 TcO Tw (A Tc 1-3257 Adnhyni2irs 1883533 DL -BRU05E) ST NCrid dhariic)OT j vb
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426 Drawing attention to the anayses by the Appellate Body in a number of cases”, the
Complainants held that they only bore the burden of proof in relation to the quantitative aspect, i.e.
that the European Communities was exporting quantities in excess of its scheduled reduction
commitment level. If the Complainants met this burden and the European Communities contested the
export subsidization aspect of the claim, then the European Communities had an obligation, or legal
burden, to establish that no export subsidy had been granted to the quantity exported in excess of the
reduction commitment level specified in its Schedule. According to the Complainants, this analysis
applied to their claims under Articles 3, 8, 9 and 10.1 of the Agreement on Agriculture®®

427 The European Communities agreed that it would have the burden of proof under
Article 10.3 of the Agreement on Agriculture with respect to the "subsidization aspect' of the
Complainants claim, assuming that the Complainants had met their burden of proof with respect to
the "quantitative aspect” of their claims. However, the European Communities held that some of the
Complainants "claims", in its view, had not been properly stated in the panel requests as required by
Article 6.2 of the DSU, and were therefore outside the terms of reference of the Pandl (see paragraphs
4.10-4.13 and 4.19-4.20).

1. Quantitative aspect

4.28 In order to discharge their burden of proof in respect of the quantitative aspect of their claims
under Articles 3, 8, 9 and 10.1 of the Agreement on Agriculture, the Complainants referred to the
European Communities notifications to the Committee on Agriculture®” The notified data showed
that the European Communities had exported 4.097 million tonnes of sugar in the 2001-2002
marketing year. The Complainants pointed out that this figure, which excluded food aid, represented
more than three times the scheduled quantity reduction commitment level of 1.273 million tonnes, and
underlined that in every marketing year since 1995, the European Communities had exported sugar in
amounts three to four times the level of its reduction commitments. The Complainants stressed that it
was the fact that the European Communities
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431  The European Communities explained that it did not grant any export subsidies to exports of
C sugar. However, if the Panel were to find that C sugar indeed benefited from export subsidies, the
European Communities submitted that its sugar exports would not be in excess of the reduction
commitments when those were interpreted in good faith and in the context of the Modalities Paper.
With respect to ACP/India equivalent sugar, the European Communities submitted that the burden of
proving their case rested with the Complainants because they had aso misinterpreted the footnote. In
the European Communities view therefore, exports of ACP/India equivalent sugar were not in excess
of its scheduled commitments, when these were interpreted in good faith. *

2. Export subsidization aspect

432 The Complainants submitted that, a the party claiming that the excess quantity was not
subsidized, the European Communities had the obligation to demonstrate that such excess had not
been granted export subsidies. In other words, that none of the Article 9.1 listed subsidies had been
granted in respect of the quantity of sugar that was exported in excess of the European Communities
scheduled reduction commitment level; and no "other" export subsidies were being applied to such
sugar exports, for the purposes of Article 10.1. The Complainants held that, if the European
Communities did not produce any evidence in that regard, it would have failed to establish that an
export subsidy was not being applied to sugar, within the meaning of either Article 9.1 or Article 10.1
of the Agreement on Agriculture

433 The European Communities responded that the Complainants' interpretation of Article 10.3
of the Agreement on Agriculture was incompatible with the basic requirements of due process”®
because it would impose upon it the impossible task of identifying all the conceivable export
subsidies which, the European Communities held, it did not grant. The inversion of the burden of
proof could not possibly have the consequence of depriving the defending party of this fundamental
procedural right. Referring to the Appellate Body's andlysis in Canada — Dairy™, the European
Communities indicated that it was not requesting that the Complainants make a prima facie case that
the elements of the "claimed exports subsidies" were present. Rather, the European Communities
contended that the export subsidization aspect was aso part of the claim to be made by a complaining
party, and that Article 10.3 did not exempt the Complainants from identifying the relevant "payments"
that provided the alleged export subsidies.** While acknowledging that Article 10.3 transferred to the
respondent the burden of proof with respect to the "export subsidization aspect”, the European
Communities stressed that, before such transfer could take place, the Complainants had to comply
with the requirements of Article 6.2 of the DSU.

434 The Complainants reiterated that the European Communities had failed to discharge its
burden of proof in its submissions and in pand hearings. As aready indicated in paragraph 4.18
above, Article 10.3 of the Agreement on Agriculture did not require them to lead in the presentation of
evidence to the Panel in relation to the export subsidization aspect. Nevertheless, for reasons of
procedurd efficiency, but without relieving the European Communities of its burden, and without
waiving their rights under Article 10.3 of the Agreement on Agriculture, the Complainants had
addressed several points in their respective submissions, but only in anticipation of argumerts that
they expected the European Communities to submit.

% The parties arguments in respect to these claims are presented in Section 1V.D with respect to
Csugar, and in Section I'V.Ewith respect to ACP/India equivalent sugar.

39 Appellate Body Report on Thailand — H Beams, para. 88.

40 Appellate Body Report on Canada — Dairy (Article 21.5 — New Zealand and USI1), paras. 70-71.

“1 See Section IV.B, Terms of reference.
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D. C SUGAR

435  With respect to C sugar, the Complainants recalled that, by subsidizing exports in excess of
its reduction commitments®, the European Communities had acted inconsistently with Articles 3.3, 8,
and 9.1(c) or, dternatively, 10.1 of the Agreement on Agriculture, and that the European Communities
had the burden of proof (see Section IV.C above).

1. Article 9.1(c) of the Agreement on Agriculture

436 The Complainants submitted that C sugar benefited from export subsidies faling within the
description of Article 9.1(c) of the Agreement on Agriculture and observed that Article 9.1(c)
subsidies were subject to reduction commitments in accordance with the provisions of Article 9.1. A
measure that met the description of any of the subparagraphs (a) through (f) of Article 9.1 was, by
definition, an export subsidy and, as such, necessarily subject to the reduction commitments of the
scheduled product in question. They pointed out that Article 9.1 was, in that respect, similar to the
Illustrative List of Export Subsidies in Annex | of the SCM Agreement. Since the European
Communities had not subjected C sugar to the required quantity reduction commitments, the
Complainants argued that the non-inclusion of C sugar in the quantity reduction commitments was
inconsistent with Article 9.1, and thus with Articles 3.3 and 8, of the Agreement on Agriculture.

437 The European Communities replied that the exports of C sugarArticle
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prices paid were sufficient for producers to recover the average fixed and variable costs of production
and thus avoid making "losses' over the longer term.*®  Furthermore, since the international
obligations of the European Communities, not of its member States, were at issue in the present case,
the benchmark had therefore to be a single, Community-wide, cost of production figure rather than the
cost of production figures for each individual EC member Sate.*

439 Audralia identified a "payment” on C sugar in that it was being sold at below the average
total cost of production by the sugar producer to the world market. Australia defined "producer” as a
collective term for all enterprises engaged in the production of sugar, from the growing of sugar beet
or cane to the processing/refining of sugar from sugar beet or sugar cane or from raw cane sugar. The
transfer of resources in this case was from the EC sugar producer to the purchaser, in that the price
charged by the producer of the sugar was less than the proper value of the sugar to the producer.

According to Audtralia, the export production received an advantage because the payment was
financed by virtue of governmental action. In response to additional questions from the Panel,
Australia went on to identify other "payments’ within the production chain which involved sales at
prices that did not reflect the "proper value" of the product to the producer. In respect of these
payments, Australia indicated however that while, in its view, they clearly fell within the definition of
Article 9.1(c), and were indistinguishable from the Canada — Dairy case, it was nhot necessary to
dissect the structure of the EC sugar regime to find apayment. These payments were asfollows; *°

(@)
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and returns on world markets. They submitted production cost data®” which showed that, for the
marketing years 1992/93 to 2002/03, beet growers failed to recoup between *** and *** per cent of
their total cost of producing C beet. These losses were financed by the very high returns received by
the growers of beet for A and B quota sugar. During the same period, the processors failed to recover
between *** and *** per cent of their total cost of production of C sugar, while export market returns
from C sugar represented *** per cent of the average total production costs.®® Further statistical

evidence™® showed that, while the average total cost of sugar production in the European Communities
was higher than the prices received for C sugar on the world market, C sugar continued to be exported
in what the Complainants considered to be significant quantities. In their view, the losses would be
unsustainable in normal commercia operations if processors were to produce only C sugar. The fact
that there was no independent production of C sugar confirmed that C sugar could not be produced
absent a payment.

443  Citing various studies®, the Complainants contended that in 2002/03, the Community-wide
cost of production of all sugar in the European Communities was *** per tonne. At the same time,
the world market price for sugar (as measured by the London Daily Price) was on average €144.88
per tonne, which was less than *** per cent of the cost of production in the European Communities,
implying that the cost of producing sugar was more than *** times the price that same sugar
commanded on the world market. The Complainants pointed to the assessments undertaken by the
European Communities own officia bodies, which had acknowledged that the gap between the cost
and the price of C beet and C sugar was financed by virtue of the governmental action taken by the
European Communities through its sugar regime.** According to the Complainants, the figures also
showed that for the entire period from marketing year 1992/93 through 2002/03, athough C sugar
prices were below average total costs” these prices exceeded marginal costs. Thus, C sugar prices
were able to generate a positive contribution to net income once margina costs were covered.®®
Whichever method was considered the most accurate for estimating the world market price, the price
received for C sugar was invariably lower than the average cost of producing C sugar (see aso

paragraph 4.74 et seq.).

444  The European Communities responded that only one of the payments cited by the
Complainants was properly before the Panel, i.e. the payments-in-kind from EC sugar producers in
the form of export sales of C sugar below total average cost of production. The EC considered that
each of the other "payments” alleged by the Complainants constituted a distinct claim that was not
within the Panel's terms of reference (see Section B above, Terms of reference). While raising doubts
regarding the precise nature of those "payments" and the way in which they would provide an export
subsidy within the meaning of Article 9.1 (c.) of the Agreement on Agriculture, the European
Communities disagreed that the prices paid by the EC consumers for A and B sugar involved
"payments’. The EC consumers paid the prevailing domestic market price and, therefore, transferred
no "economic vaue" to the sugar producers.

445 In the European Gmmunities view, the Complainants had misread the jurisprudence in
Canada — Dairy, on which they were basing their claims and allegations. The Canada— Dairy cases
concerned different factual circumstances involving the provision of an agricultura input below its

> Bxhibit ALA-1, pp 9; Exhibit COMP-2, Table 2.1, pp. 89; Exhibit BRA-1, Table 5, p. 29;
Diagram 2, para. 18.

%8 Exhibit ALA -1, p. 9.

%9 Including official EC and member State documentation, OECD papers, studies of research institutes,
information available fromthe private sugar sector aswell as confidential LM C data.

%0 ExdaioiteBRA 859
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not only intended to explain the factual sSituation existing in that case. To the contrary, the
Complainants reaffirmed that, on the basis of the jurisprudence cited in paragraph 4.38, neither the
text of Article 9.1(c), nor Canada — Dairy, limited the universe of export subsidies or payments as
aleged by the European Communities. The Appellate Body had interpreted the precise provision that
the Complainants had argued was being breached in the present case, i.e. Article 9.1(c). Intheir view,
the European Communities' assertion would imply that no Appellate Body or panel reports would be
considered relevant because of differing factual situations. 26
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definition within the meaning of Article 9.1(c). On the contrary, subsidization of exports through
legitimate price support had been captured by export subsidy definitions since the early days of
GATT. The fact that the system of income or price support constituted a subsidy contingent on export
performance was irrelevant. The red issue, according to the Complainants, was whether such
support, in whole or in part, came within the definitional scope of an export subsidy within the
meaning of Article 9.1(c) of the Agreement on Agriculture. (See aso paragraph 4.59 below).

457 Referring to the European Communities arguments summarized in paragraph 4.46, the
Complainants submitted that the provider of the export subsidy was the European Communities itself,
because there were "payments on the export of an agricultural product that are financed by virtue of
governmental action” within the meaning of Article 9.1(c). The European Communities itsalf, not its
sugar producers, took the governmental action that financed the payments, thereby giving rise to the
subsidy. The EC producers were the recipients of the subsidy, in that they could increase their net
income by making sales of C sugar at prices well below the cost of production. The EC producers, in
turn, also made the "payments" when selling the C sugar to the world market buyer at prices below
total cost. But thiswas irrelevant as "the payment could be made by private parties."”* According to
Article 1 of the SCM Agreement, however, a "subsidy" could only be provided by a government, or at
government direction.

458 The Complainants submitted further that the "subsidy" was conferred by the "payments
financed by virtue of governmental action”, and that the European Communities had erred in
assmilating the concept of "payment” with the broader concept of "subsidy”. In their view, the
"payment” was only one element of a "subsidy" as defined in Article 9.1(c). Nothing in the text of
Article 9.1(c), or in the Appellate Body's interpretation thereof, suggested that the recipient of the
payment was, or needed to be, the same person that received the subsidy. The payment could be
made by, or to, a private party. Moreover, it was well established that there could be more than one
beneficiary of a subsidy, with one party being the beneficiary of a subsidy that was actually paid to
another party.” In the present case, the EC sugar producers received a subsidy notwithstanding the
fact that the world market buyers of C sugar might also benefit. Citing the ruling of the Appellate
Body in Canada — Dairy™, the Complainants maintained that a payment could only be financed by
virtue of agovernmental action that conferred a benefit on the entity making the payment. However,
for there to be a "payment” by the entity benefiting from that governmental action, it was not
necessary that the benefits of that governmental action be transferred to the recipient of the
payments.”

459 The Complainants, referring to the European Communities arguments with respect to
"benefit" (see for instance paragraph 4.51) disagreed that the notion of "benefit”, or the requirement
that a benefit be "conferred' on the recipient of the payments, was a constituent element of
Article 9.1(c). That word was not even reflected in the text of that provison. The Complainants
recalled that the chapeau of Article 9.1 made clear that al the items listed in the subsections of that
article constituted an "export subsidy.” Because Article 9.1 stipulated that a payment within the
meaning of Article 9.1(c) constituted an export subsidy, once the elements of Article 9.1(c) were
satisfied, then for the purposes of the Agreement on Agriculture, there was no need to make any
additional showing that the other elements of an export subsidy as defined under Article 1 of the
SCM Agreement were also present.”® The Complainants also recaled that, in any case, under
Article 10.3 of the Agreement on Agriculture, the burden was on the European Communities
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460 The Complainants maintained that payments by private parties came within the definitional
scope of Article 9.1(c). In this connection, they argued that the European Communities argument that
the "payment” must confer the benefit was based on the importation of anotion into Article 9.1(c) that
could not logicaly be applied to payments by private parties. While a government may decide for
norn-economic reasons to sell a product on non-commercia terms, a private party would, in the normal
course of business, make sales on conditions prevailing in the market, thus in a manner that dd not
confer a "benefit”" on the recipient of the payment. If the European Communities were correct that
only sales on terms conferring a benefit on the purchaser were regarded to be "payments’ within the
meaning of the Artide 9.1(c), this provision would in practice not apply to payments by private
parties. Therefore, yet again its purpose would be defeated.

461 Inthe Complainants view, the European Communities' interpretation would aso place undue
emphasis on the recipients of the payment, requiring that they obtain an "advantage” or "benefit". The
Complainants submitted that the European Communities argument could not be reconciled with the
jurisprudence of the Appellate Body relating to this issue. In Canada — Dairy, the panel had found
that "[a] reading of Article 9.1(a) to the effect that a 'payment’ exists only if a benefit is granted, is
further mandated by the genera context of this provison which includes Article 1 of the
M Agreement... [t]hat provision explicitly requires that a "benefit” be conferred for there to be a
'subsidy’ under the SCM Agreement”.



WT/DS283/R
Page 29

parties could make the payments, it was the Member which was "responsible for ensuring that it
respects its export subsidy commitments under the covered agreements".””

463 Brazl pointed out that EC sugar producers did, in any case, obtain a benefit from the
Article 9.1(c) subsidies on the export of C sugar to the extent that those subsidies made profitable
sales that were made well below the producers total cost of production. Brazil considered that, as a
factual matter, the European Communities had not disputed this benefit. Further, this benefit satisfied
the requirements of Article 1.1(b) of the SCM Agreement.

464 In reation to the European Communities contention regarding the appropriate benchmark in
order to determine the existence of payments, the Complainants reiterated that the most appropriate
benchmark in this case was the cost of production benchmark, for the reasons articulated by the
Appellate Body in Canada— Dairy, and referred to in paragraph 4.38 tconsidered ti Tc 6-0.1884 0
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existence of a "benefit" was inherent in the notion of "subsidy”. Consequently, if the exports of a
given agricultural product received no benefit from a certain measure, these products could not be
deemed "subsidized" by such a measure.

467 The European Communities submitted that its reading of Article 9.1(c) and of Canada —
Dairy as addressing exclusively the supply of inputs within the exporting country, was supported
contextually both by the SCM Agreement, as confirmed by the Appellate Body®, and by the Members
schedules. The European Communities held that the definition of a subsidy in the SCM Agreement
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countries, including Australia, Brazil, and Thailand, had been exporting sugar at aloss for years, and
applying measures to keep domestic prices above world market prices.® ®’

(b) "Financed by virtue of governmental action”

470 The Complainants submitted that there was a strong demonstrable link between the
"payments" and the "governmental action” in the present case and referred to an assessment by the EC
Commission®® suggesting that full liberalization of the EC sugar market would lead to a reduction in
EC production of sugar to one third of present levels and even to its disappearance in the long run,
and that profitability was only maintained through the EC sugar regime. The Complainants inferred
that, under such circumstances, sugar production, including C sugar, in the European Communities
depended on governmental action for its existence.

471  The Complainants recalled that the EC sugar regime regulated C sugar production and exports
through Council Regulation No. 1260/2001. The funding of the payments that C sugar producers
were making was the direct consequence of the extremely tight regulatory framework set out in that
Regulation, under which quota holders were accorded the exclusive rights to make sales at guaranteed
prices covering all or most of their fixed costs of production. The European Communities had created
alegal framework that encouraged overproduction, segregated the export market for C sugar from the
domestic market, generated the profits used to fund the export of that sugar, and imposed sanctions
for failure to export such sugar. The EC Commission itself regarded the regime as afactor of market
balance®, fulfilling market stabilization objectives® According to the Complainants, the
governmenta action involved in the EC sugar regime represented therefore a strong nexus with the
'‘payments, sufficient to meet the Appellate Body's test established in Canada — Dairy.

472  The Complainants asserted that the instruments of the regime provided a strong incentive to
EC quota holders to defend their quotas through surplus C sugar production, whether or not the
production of C sugar would be below the costs of its production. A quota value was delivered to a
sugar quota holder through a combination of the EC system of subsidies and domestic supply
restrictions.  The intervention price provided a guaranteed price some three times greater than the
world price, but due to the domestic supply restrictions, quota holders secured market prices
substantially in excess of the intervention price. They aso recelved export subsidies for quota
quantities in excess of domestic supply needs. As there had not been any intervention purchasing for
around 25 years, subsidized exports were obviously more profitable than selling into intervention.
Given that high costs of production made EC sugar processors uncompetitive by world market
standards, the quota value was directly attributable to the governmental action prescribed in the EC
regime.

8 Exhibit EC-21. See also Exhibit EC-17, pp. 27-30; Exhibit EC-18, p. 2; Exhibit EC-20, pp. }4;
Exhibits EC-22 and EC-23; Exhibit EC-19.

87 At the interim review, Australia recalled that the Complainants strongly rebutted the European
Communities' position, arguing that to assert an equivalence between the EC regime and the sugar policies of
other exporters ignored the elements of the EC regime which made it WTO-inconsistent. Specificaly, the
exceptionally high level of EC support, the delivery of that support through quotas for sales on the domestic
market, the restrictions on carryover of Csugar and the requirement that C sugar not carried over be exported.
These elements of the EC regime drove the production and export of subsidized C sugar and distinguished it
from other regimes. The Complainants noted that the European Communities had failed to respond to the other
arguments on "payments” raised by the Complainants and hence the European Communities had not met its
burden of proof on these issues under Article 10.3 of the Agreement on Agriculture.

88 Exhibit COMRS, p. 33.

8 Exhibit COMPR6, p. 34.

%0 EC Council Regulation No. 1260/2001, chapeau para. 2.
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476 The Complainants considered that the distinction between domestic support and export
subsidies in the Agreement on Agriculture would be eroded if a WTO Member were entitled to use
domestic support without limit to subsidize the exports of agricultural products. The benefits intended
to accrue through a WTO Member's export subsidy commitments would thus be undermined.®” This
rational