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WORLD TRADE ORGANIZATION
APPELLATE BODY

M exico — Definitive Anti-Dumping AB-2005-6
M easur es on Beef and Rice, Complaint
with Respect to Rice Present:
Mexico, Appellant Lockhart, Presiding Member
United States, Appellee Abi-Saab, Member

Taniguchi, Member
China, Third Participant
European Communities, Third Participant
Turkey, Third Participant
l. Introduction
1. Mexico appeals certain issues of law and legal interpretations developed in the Panel Report,

Mexico — Definitive Anti-Dumping Measures on Beef and Rice,
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succeeded SECOFI as Mexico's investigating authority.> The notice of initiation, a copy of the
petition and attachments thereto, and the investigation questionnaire were sent to the Government of
the United States and to the two exporters that were specifically identified in the petition as the
"exporters', Producers Rice Mill, Inc. ("Producers Rice") and Riceland Foods, Inc. (“Riceland").®
Two additional exporters, The Rice Company and Farmers Rice Milling Company ("Farmers Rice"),
came forward following the initiation of the investigation and before the preliminary determination,

and requested copies of the questionnaire.”

3. The period of investigation for the purpose of the dumping determination was 1 March to
31 August 1999. For the purpose of the injury determination, Economia collected data for the period
March 1997 through August 1999, but based its analysis on the data for 1 March to 31 August for the
years 1997, 1998, and 1999° and issued its final affirmative determination on 5 June 2002.°
Economia found that Farmers Rice and Riceland had not been dumping during the period of
investigation and consequently imposed a zero per cent duty on these exporters. With respect to The
Rice Company, Economia determined a dumping margin of 3.93 per cent and imposed a duty in that
amount. Economia also imposed on the remaining United States exporters of the subject
merchandise, including Producers Rice, a duty of 10.18 per cent, calculated on the basis of the facts

available."

4, Before the Panel, the United States raised claims with respect to Economia’s anti-dumping
investigation on long-grain white rice, aleging that Economias dumping determination was
inconsistent with Article VI:2 of the General Agreement on Tariffs and Trade 1994 (the
"GATT 1994"), as well as Articles 1, 5.8, 6.1, 6.2, 6.4, 6.6, 6.8, 6.10, 9.3, 9.4, 9.5, 12.1, and 12.2 of

the Agreement on Implementation of Article VI of the General Agreement on Tariffs and Trade 1994

°As the Panel noted, the name of Mexico's investigating authority was changed from SECOFI to
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(the "Anti-Dumping Agreement") and Annex Il thereto.* The United States also alleged that
Economia’s injury determination was inconsistent with Articles VI:2 and V1:6(a) of the GATT 1994,
as well as Articles 1, 3.1, 3.2, 34, 35, 6.2, 6.8, and 12.2 of the Anti-Dumping Agreement and
Annex | thereto.” In addition, the United States claimed th
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()] Article 89D of the FTA isinconsistent, as such, with Article 9.5 of the Anti-Dumping
Agreement and Article 19.3 of the SCM Agreement™:;
(@ Article 93V of the FTA is inconsistent, as such, with Article 18.1 of the Anti-
Dumping Agreement and Article 32.1 of the SCM Agreement®®; and
(h) Articles 68 and 97 of the FTA, read together, are inconsistent, as such, with
Articles 9.3 and 11.2 of the Anti-Dumping Agreement, and Article 21.2 of the SCM
Agreement.?
6. The Panel further concluded that the United States had failed to make a prima facie casein

two respects. (i) that Article 366 of the Federal Code of Civil Procedure is inconsistent with
Articles 9.3, 9.5, and 11.2 of the Anti-Dumping Agreement and Articles 19.3 and 21.2 of the
SCM Agreement; and (ii) that Articles68 and 97 of the FTA, read together, are inconsistent with
Article 9.5 of the Anti-Dumping Agreement and Article 19.3 of the SCM Agreement.?* With respect
to the remaining claims of the United States, the Panel exercised "judicial economy".*® The Panel
therefore recommen 0 TD-0.0004 T10.2 0 hmenbnt -2-35d toD -21(igreems -24(p)2(umen5n0.2 0t -2-3511(
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submissions estimated by the WTO Language Services and Documentation Division.?’  Given
the time required for the tranglation of submissions, it was not possible to circulate this Report within
90 days from the date the Notice of Appea was filed. The participants confirmed in writing
their agreement to deem the Appellate Body Report in this proceeding, issued no later than
29 November 2005, to be an Appellate Body Report circulated pursuant to Article 17.5 of the DSU.%
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10. The Appellate Body Division invited the United States and the third participants to comment
on Mexico's request, stating its understanding that the request had been made pursuant to Rule 16(2)
of the Working Procedures.® The United States responded that, although it was not clear that the
time period provided for in the Working Schedule was "manifestly unfair”, it "recognize[d] Mexico's
point of view" and therefore would not object to a "slight, further modification" of the Schedule.® In

its reply, the Division noted that "[i]n the light of [Mexico's] request”, the WTO Language Services
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13. Mexico argues that the inclusion in the United States' panel request of WTO legal provisions
that did not form part of the request for consultations is inconsistent with Article 6.2 of the DSU.
Pursuant to Article 4.4 of the DSU, the United States was required to indicate, in its request for
consultations, the "legal basis' for its complaint, including the provisions with which a measure is
alleged to be inconsistent. Pursuant to Article 6.2 of the DSU, the United States was required not only
to indicate the"legal basis' of its complaint in its panel request, but to do so in a manner "sufficient
to present the problem clearly”. Thus, according to Mexico, the only difference between the request
for consultations and the panel request is that the latter should contain a brief statement by the
complaining party of the legal basis already identified in the former, in order to "present the problem
clearly”. The "legal basis" itself, however, remains unchanged from the request for consultations to

the panel request.

14. Mexico submits that its interpretation of Articles 4.4 and 6.2 of the DSU is based on the
customary rules of treaty interpretation codified in Articles 31 and 32 of the Vienna Convention on
the Law of Treaties (the "Vienna Convention”).*® Mexico points out that, in the light of Article 31 of

the Vienna Convention, the "ordinary meaning"®

of the term "legal basis’ must be the same in both
Article 4.4 and Article 6.2 of the DSU. Mexico argues that, on the basis of this "ordinary meaning", it
is clear that an increase in the number of allegations of inconsistency with WTO provisions cited in
the pand request, compared with the request for consultations, does not alter the "legal" nature of
such allegations, but does alter the "basis' of the complaining party's claims. For example, Mexico
explains that a panel request with claims resting on two articles of the GATT 1994 would not have
the same "basis' as a request founded on seven articles of the GATT 1994. Moreover,
supplementary means of interpretation, as provided for in Article 32 of the Vienna Convention,
confirm the above interpretation. Mexico points, in particular, to the fact that the requirement of a
"legal basis' in panel requests—existing at the time of the 1988 Montreal Ministerial Conference
during the Uruguay Round—was subsequently included, after the 1990 Brussels Ministeria

Conference, as arequirement of requests for consultations.

15. Mexico states that the Appellate Body has not yet considered the question whether the legal
basis set out in the request for consultations can be expanded in the panel request. However, Mexico
refers to the decision of the Appellate Body, in US— Carbon Sesl, that the legal basis of a complaint
cannot be established at a stage later than the pane
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the present case, such that the legal basis of a complaint cannot be included in a panel request if it was

not included first in the request for consultations.

16. Alternatively, if the Appellate Body upholds the finding of the Panel, Mexico alleges that the
legal grounds posited by the United States in its panel request are not "sufficiently inter-related” to
justify their inclusion in the panel request without having been included in the request for

consultations.*

17. Consequently, Mexico requests the Appellate Body to reverse the Panel's finding that the
legal provisions alleged in the panel request to have been violated need not be identical to those
identified in the request for consultations. Mexico further requests the Appellate Body to find that
those claims set out for the first time in the United States panel request were not properly before the

Panel and, accordingly, to reverse the Panel's findings on those claims.

2. Economia's Injury Determination

@ The Use of a Period of Investigation Ending in August 1999

18. Mexico appeals the Panel's finding that the use of a period of investigation ending in
August 1999 for purposes of the injury analysis is inconsistent with Articles 3.1, 3.2, 3.4, and 3.5 of
the Anti-Dumping Agreement.

19. Mexico submits that the Pand's finding regarding the remoteness of the period of
investigation is beyond the terms of reference of this dispute. The scope of the dispute derives from
the terms of reference and from the panel request submitted by the United States. The claim made by
the United States in its panel request is that Mexico violated Article 5.1 of the Anti-Dumping
Agreement by not examining recent data, because the purpose of an anti-dumping investigation is to
determine whether dumping is occurring at the present time. Mexico alleges, however, that the Panel
disregarded the United States claim and "reconstructed” the argument differently.** Instead of
considering whether Mexico had violated Article 5.1, the Panel decided, on the basis of other articles
of the Anti-Dumping Agreement, that the purpose of an anti-dumping investigation is to determine
whether dumping is occurring at the present time, and that Mexico had examined a period that was
not relevant for this determination, thereby breaching Articles3.1, 3.2, 3.4, and 3.5 of the Anti-

Dumping Agreement.

““Mexico's appellant's submission, para. 25 ("los preceptos juridicos no tienen la relacién suficiente
entre si como para poder ser insertados en la solicitud de grupo especial sin estar incluidos en la solicitud de
consultas").

“bid., para. 39 ("reconstruyd").
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20. Mexico contends that, even if the Panel had acted consistently with the terms of reference
applicable to the dispute, the Panel nevertheless erred because it required that the period of data
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based on positive evidence. According to Mexico,
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27. Thus, Mexico contends that the use of a six-month period from 1997, 1998, and 1999 in the

injury analysis was consistent with Articles 3.1 and 3.5 of the Anti-Dumping Agreement, and
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3. Economia's Dumping Determination

@ The Application of the Anti-Dumping Order to Farmers Rice and
Riceland

33. Mexico appeals the Panel's finding that Mexico acted inconsistently with Article 5.8 of the
Anti-Dumping Agreement because Economia did not terminate the investigation in respect of the two

exporters that were found not to have been dumpi
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36. Mexico contends that the Panel "ignore[d]"® the context of Article 5.8, in particular,
Article 3.3 of the Anti-Dumping Agreement. According to Mexico, Article 3.3 confirms that the
relevant margin of dumping under Article 5.8 is the margin established in relation to the imports from
each Member. Mexico further argues that the Panel's interpretation of Article’5.8 leads "to a
manifestly absurd and unreasonable result” that would make the application of anti-dumping measures

unmanagesble.>

37. Mexico also submits that, even if the de minimis margin of dumping had to be calculated for
each individual exporter or producer, Mexico did not act inconsistently with the Anti-Dumping
Agreement because Economia terminated its investigation when it was satisfied that the United
States' exporters had a dumping margin of zero per cent. According to Mexico, Economia was unable
to determine with certainty whether the dumping margin was de minimis until the final determination
was made. Mexico argues that, because Economia terminated the investigation at that stage in respect

of Farmers Rice and Riceland, it complied with Article 5.8.

38. Consequently, Mexico requests the Appellate Body to reverse the Panel's finding that Mexico
acted inconsistently with Article 5.8 of the Anti-Dumping Agreement in its anti-dumping
investigation.

(b The Application of a Facts Available-based Dumping Margin to
Producers Rice

39. Mexico appeals the Pandl's finding that Mexico acted inconsistently with Article 6.8, read in
the light of paragraph 7 of Annex Il to the Anti-Dumping Agreement, because Economia calculated a
margin of dumping on the basis of the facts available for Producers Rice, an exporter that did not

export long-grain white rice to Mexico during the period of investigation.

40. Mexico alleges that the Panel did not act in accordance with the terms of reference applicable
to the dispute, arguing that the United States did not make a claim on the basis of Article 6.8 and
Annex |1, but, rather, rested its claim on Article 9.4 of the Anti-Dumping Agreement. Mexico
contends that, as the Panel rejected the United States' contention that the margin of dumping should
have been calculated in accordance with Article 9.4, the Panel should have found that the United
States' argument was without merit and that, as a result, Mexico did not act inconsistently with the

Anti-Dumping Agreement. For Mexico, the Panel exceeded its terms of reference in moving on to

M exico's appellant's submission, para. 126 (“ignor[6]").
51
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analyze whether Mexico calculated the margin of
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44, Mexico also contends that, under Article 6.8, Economia was entitled to calculate a margin of
dumping based on the facts available for the exporters and producers that were not investigated,
because it met its obligations under Articles 6.1 and 6.10, and the exporters and producers that were

not investigated did not provide the necessary information.

45, Consequently, Mexico regquests the Appellate Body to reverse the Pane's findings of
inconsistency with Articles 6.1, 6.8, 6.10, and 12.1 of the Anti-Dumping Agreement, and paragraph 1
of Annex |1 thereto.

4, The Foreign Trade Act

€)] Preliminary Issues

46. Mexico submits that the Panel made two errors with respect to each of the United States "as
such” claims against the FTA: (i) in ruling on these claims notwithstanding the United States failure
to establish a prima facie case; and (ii) in concluding that each of the challenged FTA provisions
was "mandatory", notwithstanding that Article 2 of the FTA gives Economia discretion to ensure that

those provisions are interpreted consistently with the WTO agreements.

47. Mexico contends that the Pandl ruled on the United States' challenges to provisions of the
FTA where the United States had failed to make a prima facie case of inconsistency with respect to
any of the challenged provisions. According to Mexico, the United States' submission of the texts of

the relevant provisions was insufficient to make a prima facie case, because the United States was
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49, Mexico aleges that the Panel erred in its findings with regard to the FTA because it
"disregarded"®* Mexico's arguments concerning the relevance of Article 2 of the FTA, which
establishes that provisions of the FTA may not be applied in a manner inconsistent with the provisions
of international treaties or agreements entered into by Mexico. In the light of Article 2, Mexico
submits that the provisions of the FTA do not mandate that the investigating authority act in a
particular way, but, instead, give it discretion to act in a manner consistent with the WTO agreements.
Had the Panel properly considered Mexico's arguments relating to Article 2, Mexico argues, the Panel
would have concluded that the challenged FTA provisions are "discretionary” rather than "mandatory”

and, consequently, that they are not inconsistent with the Anti-Dumping Agreement or the SCM
Agreement.

50. In the light of the above, Mexico requests the A
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(© Article 64

53. Mexico appeals the Panel's finding that Article 64 of the FTA is inconsistent, as such, with
Article 6.8 of the Anti-Dumping Agreement, paragraphs 1, 3, 5, and 7 of Annex Il thereto, and
Article 12.7 of the SCM Agreement.

54. Mexico argues that Article 6.8 of the Anti-Dumping Agreement and Article 12.7 of the SCM
Agreement permit an investigating authority to calculate margins of dumping or subsidization for
parties that do not supply the necessary information. According to Mexico, if an interested party did
not appear in the investigation or did not export during the period of investigation, this means that the
exporter in question did not provide the information necessary for determining whether there is a
margin of dumping or subsidization. Viewed in this light, Mexico argues, Article 64 is not WTO-
inconsistent because it provides for margins to be calculated on the basis of the facts available where
interested parties do not provide the necessary information, including where interested parties do not

appear in the investigation or do not export during the investigation period.

55. Mexico argues that Article 64 is consistent with paragraph 3 of Annex Il to the Anti-
Dumping Agreement inasmuch as that paragraph establishes the obligation to take into account all
verifiable information. If an exporter does not provide the necessary information, however, there is
no verifiable information to be taken into account, and, thus, recourse to facts available in the absence

of such information is not inconsistent with the stated obligation.

56. Mexico argues that Article 64 is consistent with paragraph 5 of Annex Il to the Anti-
Dumping Agreement inasmuch as that paragraph provides that the investigating authority shall not
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imply that, if their margins are de minimis, an anti-dumping or countervailing duty will, in fact, be

imposed on them.

61. With regard to the element of "representativeness' provided for in Article 68, Mexico asserts
that there are no treaty provisions prohibiting the showing of a"representative" volume of export sales

as a prerequisite to the calculation of amarginin
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meaning of the Spanish text of the article in question. Specifically, Mexico contends that the Panel's
reliance on the English trandation led it to conclude—incorrectly—that Article 93V mandates the

imposition of finesin certain circumstances.

67. Mexico aso aleges that the Panel failed to analyze those additional elements of Article 93V
that indicate clearly that the provision is not mandatory. According to Mexico, Article 93V expressly
provides that fines shall be imposed only when Economia itself considers that the remedial effect of
anti-dumping or countervailing duties is being undermined; and, even if Economia considers this to
be the case, it is required to hear the arguments of the alleged offender and it may then conclude that
the impact of the anti-dumping or countervailing duties has not been affected, in which case no fine

n55

would be imposed. Thus, Mexico argues, it is "illogical"™ to assume, as the Panel did, that Economia

has no discretion to impose afine.

68. Accordingly, Mexico reguests the Appellate Body to find that the Panel failed to comply with
its obligations under Article 11 of the DSU and to reverse the Panel's finding that Article 93V of the
FTA isinconsistent, as such, with Article 18.1 of the Anti-Dumping Agreement and Article 32.1 of
the SCM Agreement.

(9) Articles 68 and 97

69. Mexico argues that nothing in Article 68 of the FTA bears any relation to the prohibition
alleged by the United States against the conduct of reviews while judicial proceedings are ongoing.
Similarly, with respect to Article 97of the FTA, Mexico alleges that the provision does not prevent
Economia from undertaking reviews as required by the Anti-Dumping Agreement and the SCM
Agreement. According to Mexico, because neither of the challenged provisions contains the
prohibition alleged by the United States, the Panel should have found that the United States had not

made a prima facie case of inconsistency with respect to either Article 68 or Article 97.

70. Mexico further argues that Articles 68 and 97 of the FTA are consistent with Articles 9.3
and 11.2 of the Anti-Dumping Agreement and Article 21.2 of the SCM Agreement, because those
provisions require that reviews be granted upon request only once a duty becomes definitive. The
Panel understood these provisions of the Agreements to require reviews once duties have been
imposed by a final determination following an investigation. Mexico submits that this interpretation
is in error, however, because duties become definitive only upon the conclusion of judicial
proceedings. Mexico contends that this ensures legal certainty for exporters, who are not required to

pay the duties until the exporter has had an opportunity to exhaust its appeals of the definitive

*Mexico's appellant's submission, para. 283(c) ("il6gico").
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measure and the final liability of the exporter is thereby established. Because duties are not definitive
before that point, and Articles 68 and 97 do not prevent reviews once judicial proceedings have
concluded, Articles 68 and 97 are not inconsistent with Mexico's obligations under the Anti-Dumping

Agreement or the SCM Agreement.

71. Consequently, Mexico requests the Appellate Body to reverse the Panel's finding that
Articles68 and 97 of the FTA are inconsistent, as such, with Articles 9.3 and 11.2 of the Anti-
Dumping Agreement and Article 21.2 of the SCM Agreement.

B. Arguments of the United States — Appellee

1. Article 6.2 of theDSU 1
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the complaint sufficient to present the problem clearly”
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a determination of injury based on positive evidence and involving an objective examination. Finaly,
with respect to Mexico's argument that the Panel should have found that its interpretation was
"permissible’ under Article 17.6(ii) of the Anti-Dumping Agreement, the United States maintains
that it is not clear how Mexico's interpretation differs from the Panel's interpretation of the anti-

dumping provisions at issue.

79. Consequently, the United States requests the Appellate Body to uphold the Panel's finding
that Mexico acted inconsistently with Articles 3.1, 3.2, 3.4, and 3.5 of the Anti-Dumping Agreement
because Economia based its injury determination on a period of investigation that ended more than

15 months before the initiation of the investigation.
(b) The Use of Six-Month Periodsin the Injury Analysis

80. The United States agrees with the Panel's finding that Economia’s decision to "ignore" half
the injury data for each of the years in the period of investigation was inconsistent with Articles 3.1
and 3.5 of the Anti-Dumping Agreement.** According to the United States, Mexico's arguments on
this issue "mischaracterize” the Panel's legal findings, "disregard” its factual findings, and provide "no
basis* for reversing the Panel's conclusi ons.® The United States observes that, whereas Economia
established a three-year period of investigation and collected data for the entirety of that period, it
disregarded half the data it had collected. The United States submits that it established a prima facie
case that Economias approach was inconsistent with Articles 3.1 and 3.5 of the Anti-Dumping
Agreement, and that Mexico failed to provide a convincing and valid reason explaining its approach

and thereby rebutting the prima facie case.

81. The United States underscores that the Panel based its findings on Economia’s own published
determinations. It adds that, as factua findings, these points are not within the scope of appellate
review. According to the United States, the Appellate Body should also reject the table submitted in
paragraph 83 of Mexico's appellant's submission, because there is no uncontroverted basis to conclude
that the data in Mexico's table accurately reflect the true level of imports of long-grain white rice
during the three-year period of investigation regarding injury.

82. In the light of the above, the United States requests the Appellate Body to uphold the Panel's
finding that Mexico acted inconsistently with Articles 3.1 and 3.5 of the Anti-Dumping Agreement
by limiting itsinjury analysis to only six months of the years 1997, 1998, and 1999.

%United States' appellee's submission, para. 53.
®|pid., para. 55.
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deciding.®” The United States underscores that it specifically cited paragraph 7 of Annex I to the
Anti-Dumping Agreement in the panel regquest, and explained in its submissions to the Panel why it
considered that the margin of dumping applied to Producers Rice was inconsistent with paragraph 7 of

Annex 1.

92. Accordingly, the United States requests the Appellate Body to uphold the Panel's finding that
Mexico acted inconsistently with Article 6.8 of the Anti-Dumping Agreement and paragraph 7 of

Annex Il thereto in its application of afacts available-based dumping margin to Producers Rice.

(© The Requirement that Economia ldentify Exporters or Producers
Covered by the Investigation

93. The United States agrees with the Panel's analysis of the scope of Article 6.10 of the Anti-
Dumping Agreement. According to the United States, the Pa
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obligation for the exporting government to identify exporters and producers covered by the
investigation. Finally, the United States submits that the Panel properly found that Economia acted
inconsistently with Article 12.1 of the Anti-Dumping Agreement by failing to provide notice that it
had initiated an investigation to each of the interested parties known to have an interest in the
investigation.

96. The United States, therefore, requests the Appellate Body to uphold the Panel's finding that
Mexico acted inconsistently with Articles 6.1, 6.8, 6.10, and 12.1 of the Anti-Dumping Agreement
and paragraph 1 of Annex Il thereto in its application of a facts available-based dumping margin to
the United States producers and exporters that it did not investigate.

4, The Foreign Trade Act

€)] Preliminary Issues

97. The United States submits that, although Mexico argues that the Panel failed to address
Mexico's arguments concerning Article 2 of the FTA, Mexico concedes in its appellant's submission
that the Pand did, in fact, address them. Furthermore, according to the United States, Mexico
emphasized before the Panel that each of the actions required by the challenged FTA provisions was
consistent with Mexico's WTO obligations. In this respect, the United States argues, Mexico fails to
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100. Inaddition, the United States contends that, contrary to Mexico's assertion, the panel report in
Argentina — Poultry Anti-Dumping Duties does not support Mexico's interpretation of the treaty.
According to the United States, Mexico is "taking the Argentina — Poultry Anti-Dumping Duties
language out of context and ignoring other language in that report which undermines its own position

and plainly supports' the Panel's findings.”

101.  Consequently, the United States requests the Appellate Body to uphold the Panel's finding
that Article 53 of the FTA isinconsistent, as such, with Article 6.1.1 of the Anti-Dumping Agreement
and Article 12.1.1 of the SCM Agreement.

(© Article 64

102. The United States contests Mexico's argument that the Panel should have found Article 64 of
the FTA consistent with paragraph 3 of Annex Il to the Anti-Dumping Agreement because that
paragraph requires investigating authorities to take information into account only if it is "verifiable".
The United States submits that Article 64 requires Economia to apply the highest facts available-
based margin to firms that did not appear in the investigation or did not export the subject

merchandise during the period of investigation. T
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ensure that the interested party is aware that the investigating authority may make a determination
based on the facts available if the party fails to supply the requested data. Article 64, however,
reguires Economia to apply the highest fact available-based marginin all cases, even if the authority
fails to provide the notice required by paragraph 1 of Annex II. Regarding paragraph 7 of Annex I,
the United States argues that it permits an investigating authority to base its findings on secondary
sources—such as the petition—provided that the investigating authority does so "with specia
circumspection”, including by checking other, independent sources. According to the United States,
Article 64 is inconsistent with paragraph 7 of Annex Il because it requires Economia to apply the
highest facts available-based margin in all cases, thereby preventing Economia from exercising

special circumspection.

105. In view of the above, the United States requests the Appellate Body to uphold the Panel's
finding that Article 64 of the FTA is inconsistent, as such, with Article 6.8 of the Anti-Dumping
Agreement and paragraphsl, 3, 5, and 7 of Annex |l thereto, and Article 12.7 of the SCM

Agreement.
(d) Article 68

106. The United States contends that the Panel correctly found that Article 68 of the FTA is
inconsistent, as such, with Article 5.8 of the Anti-Dumping Agreement and Article 11.9 of the
SCM Agreement because it requires Economia to conduct reviews of exporters and producers that
were investigated and found not to be dumping or receiving countervailable subsidies. According to
the United States, Mexico's arguments in response to the Panel's findings are similar to the arguments

it raised above with respect to Farmers Rice and Riceland™, and are "similarly without merit"."

107. The United States argues that, contrary to Mexico's assertion, the Panel addressed—and
rejected—Mexico's argument that Article 5.8 of the Anti-Dumping Agreement cannot be the basis for

a finding of inconsistency with respect to Article
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118. Regarding Article 97, the United States agrees with the Panel that, contrary to Mexico's
assertion, a product becomes subject to "definitive" duties at the time that an anti-dumping or
countervailing measure is imposed, and not only when the final liability for the duties is subsequently
determined. The United States argues that Article 11.2 of the Anti-Dumping Agreement further
supports the Panel's finding because, when Article 11.2 is interpreted in the context of Article 11.1, it
is clear that the term "imposition of the definitive duty" in Article 11.2 refers to the imposition of the

anti-dumping or countervailing duty measure itself.

119. The United States requests the Appellate Body to uphold the Panel's finding that Articles 68
and 97 of the FTA are inconsistent, as such, with Articles 9.3 and 11.2 of the Anti-Dumping
Agreement and Article 21.2 of the SCM Agreement.

C. Arguments of the Third Participants
1. China
@ Article 6.2 of the DSU

120.  China submits that the Appellate Body has determined that, contrary to Mexico's argument,
there is no requirement of identity between a request for consultations and a panel request. In the
absence of such a requirement, the relevant question is whether the addition of certain WTO
provisions in a panel request has "expanded the scope of the dispute”.® In this respect, China refers
to the decisions of the Appellate Body in Brazl — Aircraft and US— Certain EC Products, arguing
that resolution of this issue requires the Appellate Body to examine whether new legal provisions
added by the United States in the panel request have changed the "essence" of, and are "separate” and
"legaly digtinct" from, the measures and the legal provisions expressed in the request for

consul tations.®
(b) Economias Injury and Dumping Determinations

121.  China submits that the alleged silence of the Anti-Dumping Agreement regarding the
selection of the period of investigation for making an injury determination does not provide Mexico

with "unfettered" discretion in selecting this period.®” China agrees with the Panel that the

®Chinas third participant's submission, para. 7.
®|bid., para. 8 (quoting Appellate Body Report, Brazl — Aircraft, paras. 127, 130, and 132; and
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authority to seek out actively that information. Finally, the European Communities submits that the
fact that the establishment of a country-wide margin of dumping is expressly associated in
Article 3.3(a) with the de minimis rule in Article 5.8 demonstrates that interpreting the term "margin
of dumping" in Article 5.8 as referring to the country-wide margin of dumping constitutes the correct

interpretation of that latter provision.

129. The European Communities agrees with the Panel's finding that Article 9.4 of the Anti-
Dumping Agreement does not apply to situations other than sampling. Also, the European
Communities considers, as did the Panel, that an investigating authority would, in principle, be

entitled to use the facts available in the calculation of a margin of dumping for a producer that did not
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Issues Raised in This Appeal

The following issues are raised in this appeal:

(@

(b)

(©)

whether the Panel erred, under Article 6.2 of the Understanding on Rules and

Procedures Governing the Settlement of Disputes (the "DSU"), in finding that the

clams in the United States panel request which were not "indicat[ed]" in the

consultations request did not fall outside the Panel's terms of reference;

with respect to the injury determination by the Ministry of Economy of Mexico

("Economia’):

(i)

(i1)

(iii)

(iv)

whether the Panel exceeded its terms of reference in concluding that
Economias use of a period of investigation ending in August 1999 was
inconsistent with Articles 3.1, 3.2, 3.4, and 3.5 of the Agreement on
Implementation of Article VI of the General Agreement on Tariffs and
Trade 1994 (the "Anti-Dumping Agreement”);

whether the Panel erred in finding that Economias use of a period of
investigation ending in August 1999 resulted in a failure to make a
determination of injury based on "positive evidence", as required by
Article3.1 of the Anti-Dumping Agreement, and that, as a consequence,

Mexico acted inconsistently with Articles 3.2, 3.4, and 3.5 of that Agreement;

whether the Panel erred in finding that, in limiting the injury analysis to six
months of the years 1997, 1998, and 1999, Economia failed to make a
determination of injury that involved an "objective examination" as required
by Article 3.1 of the Anti-Dumping Agreement, and that, as a conseguence,

Mexico acted inconsistently with Article 3.5 of that Agreement; and

whether the Panel erred in finding that Economias injury anaysis with
respect to the volume and price effects of dumped imports was inconsi stent

with Articles 3.1 and 3.2 of the Anti-Dumping Agreement;

with respect to Economia's dumping determination:

(i)

whether the Panel erred in finding that Mexico did not terminate immediately
the investigation in respect of Farmers Rice Milling Company ("Farmers

Rice") and Riceland Foods, Inc. ("Riceland") because Economia did not



WT/DS295/AB/R

Page 38

(d)

(i)

(iii)

exclude them from the application of the definitive anti-dumping measure, as

required by Article 5.8 of the Anti-Dumping Agreement;

whether the Panel exceeded its terms of reference in concluding that
Economia calculated a margin of dumping on the basis of facts available for
Producers Rice, in a manner inconsistent with Article6.8 of the Anti-
Dumping Agreement read in the light of paragraph 7 of Annex Il to that

Agreement; and

whether the Panel erred in finding that, with respect to the exporters that
Economia did not investigate, Mexico acted inconsistently with Articles 6.1,
6.8, 6.10, 12.1, and paragraph 1 of Annex Il to the Anti-Dumping Agreement;

and

with respect to the provisions of the Foreign Trade Act of Mexico (the"FTA"):

(i)

whether the Panel erred in considering that a prima facie case had been

made out concerning the consistency of the challenged provisions of the FTA
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(vi) whether the Panel erred in finding that Article 89D of the FTA is

inconsistent, as such, with Article 9.5 of the
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Through consultations, parties exchange information, assess the
strengths and weaknesses of their respective cases, narrow the scope
of the differences between them and, in many cases, reach a mutually
agreed solution in accordance with the explicit preference expressed
in Article 3.7 of the DSU. Moreover, even where no such agreed
solution is reached, consultations provide the parties an opportunity
to define and delimit the scope of the dispute between them.'®
(emphasis added)

The Appellate Body has aso emphasized this objective of consultations in finding that, with respect
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139.  Based on this understanding, we turn now to consider whether the legal basis in the United
States' panel request may reasonably be said to have evolved from the legal basis indicated in its
regquest for consultations, and that the essence of the complaint has not changed. As an initial matter,
we note that Mexico identifies 13 treaty provisions included by the United States in its panel request
that Mexico says did not form part of the legal basis identified in the request for consultations.’® Of
these 13, the Panel exercised judicial economy in relation to claims under two provisions (Article 1 of
the Anti-Dumping Agreement and Article VI:2 of the General Agreement on Tariffs and
Trade 1994 (the"GATT 1994"))!® and made no findings relating to two other provisions (Article 4.1
of the Anti-Dumping Agreement and Article 12.5 of the SCM Agreement). In other words, the Panel
made no findings of inconsistency—and indeed, undertook no analysis at all—with respect to four of
the 13 claims that Mexico alleges on appeal were not properly identified by the United States in the

reguest for consultations as part of th