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I. INTRODUCTION 

A. COMPLAINT OF KOREA 

1.1 On 30 June 2003, Korea requested consultations with the US pursuant to Article 4 of the 
DSU, Article 30 of the SCM Agreement, and Article XXII of the GATT 1994, with regard to the DOC 
Preliminary and Final subsidy determinations on Dynamic Random Access Memory Semiconductors 
from Korea, published in the Federal Register on 7 April 2003 and 23 June 2003, respectively, the 
ITC Preliminary injury determination published in the Federal Register on 27 December 2003, and 
any subsequent determinations made during the ITC's injury investigation on DRAMS and DRAM 
Modules from Korea.1 

1.2 On 18 August 2003, Korea requested further consultations with the US pursuant to the same 
provisions cited in its initial request, with regard to anC17 1.5 -0.83531counsthvailTj
2duty ord 0  TD 231 Tc 0.2988  Tw ( publ( respectively,) Tj
60 0  T166urderm5 Tw er cons board (in the )FederativelTc 0  Tw (1.2) Tj
13.5 0121TC) Tj
82.5 0 9D 0.18f7 0.1875  Tw ( ) Tj
3.75 0  TD 070228  Tc 0.6647 4.6(1.2) Tj
1( ) Tj
 0  Tw (ITC) Tj
18 03Tj
24.75 0  TD 0.05Tw ( ) Tj
3 0  11 -0.1402  Tc 1.0777  Tw (June 2003) Tj
46.5 0  TD 0.66urdermj
3 0  ons wi Tj
4612  Tc 1.0777  Tw (June 2003) Tj
46.5 0  Tj
3 0  T 0  TD -21 Tc 0.2988  Tw ( publ Tj
3.73 Tc 1.0777  Tw (June 2003)  TD -0.5 0  TD 0.0 TD -0.1043975  Tw  TordTj
2.o ) Tj
 Tj
14N9r  un ( lyTj
2measu Tj at Tj
18 1770.1499  Tc 03j
93 044112.5 0 337275  Twissue)Fed 5.25  TD 
-402.75 -12.45ested fu232er cons'656  Tc 0minations
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any relevant special or additional rules or procedures of the covered agreement or 
covered agreements which are at issue in the dispute, after consulting with the parties 
to the dispute.  The Chairman of the DSB shall inform the Members of the 
composition of the panel thus formed no later than 10 days after the date the 
Chairman receives such a request. 

1.8 On 5 March 2004, the Director-General accordingly composed the Panel as follows:5 

Chairman: Mr. Hardeep Puri 

Members: Mr. John Adank 
  Mr. Michael Mulgrew 

1.9 China, the European Communities, Japan and Chinese Taipei reserved their third-party rights. 

C. PANEL PROCEEDINGS 

1.10 The Panel met with the parties on 23-24 June 2004 and on 21-22 July 2004. The Panel met 
with third parties on 24 June 2004.  

1.11 The Panel submitted its Interim Report to the parties on 17 Noveh0  Tc 0  Tw (1.11)  its e at is90n5 0  T75 0  T  T75 0982  TTc 0.6thuhuhuhuh25D 0.091l7with4. Tp7 I a g a i n s t  D R A M S  f r o m  K o r e a , . 1 1 1 4

 MM   .525  3 of 11.25  Tf
0  Tc 0.1875  Tw ( ) T19  its  TD -0.0275  Tc 0  Tw (Chair Tj
9.75 0  TD -0.0525  -  ) Tj0    T  T750c w ( ) Tj
22.5 02.3D /F0 11.25  Tf
-0.1445  Tc 0.332  Tw (China, the European Communities, Japan and C1443c 1.3128943 Tw (IntTjtwo product0 concerne14by7) Tjin TDtigate ts were (1)Europe6.053  Tc 1.201c 1.319838 TD -0.0DRAMSINGS)42TD -0.23440.35w ( ) Tj
22.5 0, 525   TD 0  Tc 0143 TTc 0.6705huhuhuhortheadef
 8542T2  80  is90n548 TD -24.75Tc 1.20514 0  0 3283 Tw (I f4) TjHarmonize14Tariff SchTDule  f4 me31
24 0  T67..18US 0  Tc4HTSUS)Europ48053  Tc 1.2414.75 0  828huhuhuh;.1114(2)pEurop47
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2.4 Exporters concerned were Hynix Semiconductor, Inc. and Samsung Electronics Co., Ltd.11 

2.5 The ITC published a Preliminary injury determination on 27 December 200212 and a Final 
injury determination on 11 August 2003. 13 The DOC published a Preliminary Determination on 
7 April 2003 with an affirmative finding for Hynix Semiconductors, 
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(g) Article 15.2 and 15.4 because inter alia , the ITC improperly and inconsistently 
defined the domestic industry; 

(h) Article 22.3 because inter alia, the ITC’s injury determination did not set forth in 
sufficient detail the ITC's findings and conclusions on all material issues of fact and 
law; 

(i)  Article 1.1 because inter alia, the DOC failed to demonstrate the existence of a 
financial contribution by the Government of Korea with respect to the October 2001 
restructuring at issue in its subsidy investigation; 

(j)  Article 1.1 because inter alia, the DOC failed to demonstrate the existence of a 
financial contribution with respect to the other discrete transactions at issue; 

(k) Article 1.1 because inter alia, the DOC erroneously assumed that every Korean 
private financial institution involved in its subsidy investigation was under the 
direction or entrustment of the Government of Korea even without sufficient evidence 
regarding that particular bank; 

(l)  Articles 1.1 and 14 because inter alia,  the DOC failed to demonstrate that a benefit 
was conferred on the respondent Hynix, given available market benchmarks among 
Hynix’s creditors; 

(m) Articles 1.1 and 14 because inter alia, the DOC disregarded market benchmarks for 
measuring benefit established by a foreign bank operating in the Korean market that 
extended financing to Hynix during the period of investigation; 

(n) Articles 1.1 and 14 because inter alia
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3.2 Korea also requests the Panel to recommend that the US terminate the countervailing duty 
order immediately. 20  

B. UNITED STATES 

3.3 In its first submission, the United States requests that the Panel reject Korea's claims in their 
entirety.  With respect to Korea's request for a specific recommendation by the Panel, the US responds 
that should the need for recommendations arise, the Panel should reject the recommendations 
requested by Korea. 21 

IV. ARGUMENTS OF THE PARTIES 

4.1 The arguments of the parties as submitted, or as summarized in their executive summaries as 
submitted to the Panel, are attached as Annexes (see Table of Annexes, page iv). 

4.2 The parties' answers to questions from the Panel, their comments on each other's answers, and 
other documents submitted at the request of each other are also attached as Annexes. 

V. ARGUMENTS OF THE THIRD PARTIES 

5.1 The arguments of those third parties which have made submissions to the Panel, as submitted 
or as summarized in their executive summaries, are attached as Annexes (see Table  of Annexes, 
page iv). 

VI. INTERIM REVIEW 

6.1 On 17 November 2004, we submitted the Interim Report to the parties. Both parties submitted 
written requests for the review of precise aspects of the Interim Report. Parties also submitted written 
comments on the other party's comments. Neither party requested an interim review meeting. 

6.2 
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DOC reliance on record evidence (para 7.90 and note 101 of the Interim Report) 

6.6 The US requests a revision to accurately reflect the fact that the DOC's reliance on certain 
evidence did appear in the Decision Memorandum.  In order to avoid any error in this regard, we have 
deleted the relevant parts of the Interim Report. 

Demand (para. 7.368 of the Interim Report) 

6.7 The US argues
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ten-month period",26 the objective of which "was the complete financial restructuring of Hynix in 
order to maintain the company as an ongoing concern."27 

7.8 The DOC found that these financial contributions were provided by four public bodies and a 
larger number of private bodies entrusted or directed by the GOK.  We shall refer to Hynix's public 
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private body is entrusted or directed by the government, an investigating authority must demonstrate 
an explicit and affirmative government action addressed to that particular private body, entrusting or 
directing a particular task or duty.  If we find that Article 1.1(a)(1)(iv) does not require an explicit act 
addressed to a particular entity entrusting or directing a particular task or duty, Korea's claims also 
require us to consider the more factual issue of whether the DOC properly found that there was 
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7.20 The US asserts that definitions of the word "direct" include "Cause to move in or take a 
specified direction; turn towards a specified destination or target"; "Give authoritative instructions to; 
to ordain, order (a person) to do (a thing) to be done; order the performance of"; "Regulate the course 
of; guide with advice";  and "Inform or guide (a person) as to the way; show or tell (a person) the way 
(to)"; and "govern the actions ... of."34  According to the US, there is entrustment or direction by the 
government when a government "gives responsibility to", "orders", or "regulates the activities of" a 
private body such that one or more of the type of functions referred to in subparagraph (iv) is carried 
out. 

7.21 The US submits that, although Korea cites essentially the same dictionary definitions, it does 
not proffer an interpretation of the meaning ofUS;  orde915 Tw (thebasns o") To  Th Korea cit.Tw 62  Tw (t5 0(12) Tj
10.5 0 
-0.0812  Tc 0.2687  Tw (The ) Tj
21.75 0 81  Tc 0.082109  Tc 0(US) Tj
14.2.0753 TD -ead.75 oc") Tj12.03  Tw  Tc (") Tj
4.51 "

, or ";  a  i o n u  T j j 
 1 4 . 2   T D  - 0 . 1 3 3 8 3 . 7 5  0  a m o u n t  T c  0 sw  Tc (tf fu meani0j
3.75 0  TD -0.1275  Tc 0.315  Tw (; ) Tj
6.7550  TD -0.13 -0.09clearTc (") Tj
-408y; show or tell (261aph (iv) isunambiguous Tf
-58838  Tw (government e activitie) Tj
110.25 0  TD -0.09  Tc 0  Tw 5") Tj
3.75 5.25  TD /F0 6.75  Tf
0.318
15.75 0  7.0tation Tc (") Tj2707  Tw (; order the performance of) Tj
117.751Tc 0.307509  Tc 0 specificTc ("compor 
14rried )08y; s0356  Tw (regulates the activitie) Tj
110.25 0  TD -0.09  Tc 0  Tw 6" 2748644tationof pla 3916es, bues(, )A0 T l 
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specificity.  The US therefore asserts that if "a" financial contribution were interpreted to mean 
government direction to "a" particular bank, then specificity would be considered always in the 
context of, for example, an individual bank’s loan to "a" beneficiary, with the result that the subsidy 
would always be specific.  The US submits that the Panel should reject Korea’s "a"/singular argument 
because it would render Article 2 of the SCM Agreement a nullity.  The US also asserts that Korea’s 
"a"/singular argument overlooks the fact that use of the singular does not rule out a meaning that 
encompasses the plural of that term.  The US notes in particular that the definition of the term "body", 
as used in "a private body" in subparagraph (iv), provides that the term "body" may refer to a singular 
entity or more than one entity.39  According to the US, therefore, the plain meaning of the text of 
Article 1.1(a)(1)(iv), does not rule out government entrustment or direction of a particular "group" of 
private bodies. 

7.25 The US submits that Korea’s reliance on US - Export Restraints for its bank-by-bank, 
transaction-by-transaction evidentiary standard also is misplaced, since US - Export Restraints 
addressed a very different issue; i.e., whether a hypothetical restriction on exports could constitute 
entrustment or direction under Article 1.1(a)(1)(iv).  According to the US, the US - Export Restraints 
report is therefore of limited (or no) relevance to the instant dispute, in which there is a voluminous 
body of evidence that the GOK affirmatively caused, and gave responsibility, to private entities to 
provide loans, equity infusions, and debt forgiveness to save Hynix from bankruptcy. 

7.26 The US disagrees with Korea's argument that the phrase in subparagraph (iv) – "in no real 
sense, differs from practices normally followed by governments" – means that the private body must, 
in effect, become "the instrumentality of the government" and that "any discretion" left to the private 
body would mean that "the action can no longer be imputed to the government."40  The US 
understands Korea to argue that one must gauge the behaviour of private bodies to know whether 
there was government entrustment or direction.  The US submits that Korea’s focus on the motives of 
Hynix’s creditors is incongruous with its recognition that the "perceived" or "confirmed" reaction by 
private entities "cannot be the basis on which the Member’s compliance with its treaty obligations 
under the WTO is established."41  The US asserts that the existence of a government financial 
contribution – whether direct or indirect – is determined with reference to the actions of the 
government. 

(ii) Evaluation by the Panel 

7.27 The parties disagree as to the circumstances under which an investigating authority could 
properly determine that a government has entrusted or directed a private body to make a "financial 
contribution" in the sense of Article 1.1(a)(1)(iv).42  Korea submits that an authority must demonstrate 
an explicit and affirmative government action addressed to a particular party to perform a particular 
task or duty.  The US considers that there is no need to have express proof of private body-by-private 
body, transaction-by-transaction, entrustment or direction, arguing that entrustment or direction can 
be established on the basis of broader evidence. 

                                                 
39 See The New Shorter Oxford English Dictionary (1993). (The US notes that "body" may refer to the 

singular, e.g.,"an individual, a person," or the plural, e.g., "an aggregate of individuals ") (Exhibit US-89); see 
also Appellate Body Report, United States – Countervailing Measures Concerning Certain Products from the 
European Communities, WT/DS212/AB/R, adopted 8 January 2003, para. 108 [hereinafter "US – Countervailing 
Measures on Certain EC Products"] (the US notes that, while discussing "a benefit" to "a recipient", the 
Appellate Body stated that "a recipient" could mean more than one entity).  

40 Korea First Written Submission, para. 375. 
41 Korea First Written Submission, para. 383. 
42 There is no disagreement between the parties concerning the DOC's determination that the relevant 

acts that private bodies were allegedly entrusted or directed to undertake constitute "financial contributions." 
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necessarily delegated to someone; and, by the same token, someone is necessarily 
commanded, and he is necessarily commanded to do something.  We therefore do not 
believe that either entrustment or direction could be said to have occurred until all of 
these three elements are present.   

8.30 Having said that, it is clearly the first element – an explicit and affirmative 
action of delegation or command – that is determinative.  The second and third 
elements – addressed to a particular party and of a particular task – are aspects of the 
first.  Any assessment of whether delegation or command has occurred would 
necessarily be in reference to that which has been delegated or commanded and in 
reference to the one to whom it has been delegated or commanded.  As aspects of and 
flowing from the first element of the definition, the second and third elements provide 
further support for our view that the action must be an explicit and affirmative act of 
delegation or command.  We note, in this regard, that the "entrusts or directs" 
language in subparagraph (iv) is followed by the language "a private body to carry 
out . . . ", which is similar to that which we have used to describe the second and third 
elements of the definition of entrustment or direction.  Thus, the subsequent language 
in subparagraph (iv) confirms our view of the requirement of an explicit and 
affirmative action.44 

7.31 As noted by the panel in US – Export Restraints, the dictionary meaning of the word "entrust" 
is, inter alia, to "give (a person, etc.) the responsibility for a task . . . Commit the . . . execution of (a 
task) to a person . . . ."45  The word "direct" is defined, inter alia , as to "[g]ive authoritative 
instructions to; order (a person) to do . . . order the performance of."46  We agree with the US – Export 
Restraints panel that "[i]t follows from the ordinary meanings of the two words "entrust" and "direct" 
that the action of the government must contain a notion of delegation (in the case of entrustment) or 
command (in the case of direction)."47 

7.32 The US – Export Restraints panel also found that "both the act of entrusting and that of 
directing therefore necessarily carry with them the following three elements: (i) an explicit and 
affirmative action, be it delegation or command; (ii) addressed to a particular party; and (iii) the object 
of which action is a particular task or duty."48  The parties disagree on this aspect of the panel's 
findings.  Korea relies on this finding to argue that there can be no finding of entrustment or direction 
in the absence of an explicit act whereby a particular task or duty is delegated to a specific person, or 
whereby a specific person is commanded to perform a particular task or duty.  The US denies that the 
act of delegation or command need be explicit, or addressed to a specific person. 

7.33 Regarding the first element identified by the US – Export Restraints panel, we agree that the 
delegation or command inferred by the terms "entrustment" and "direction" must take the form of an 
affirmative act.  The object of a Member's responsibility should be its acts, as such, rather than the 
reactions to or consequences of those acts, as these reactions and consequences may simply be the 
result of happenstance or chance.49  That being said, we see nothing in the text of Article  1.1(a)(1)(iv) 
that would require the act of delegation or command to be "explic it".  Although the particular facts of 
the US – Export Restraints case may have caused that panel to employ the term "explicit", no such 

                                                 
44 US – Export Restraints, paras  8.28-8.30, (footnotes omitted). 
45 The New Shorter Oxford English Dictionary, Volume 1, 1993, Clarendon Press, Oxford. 
46 Id. 
47 US – Export Restraints, para. 8.29. 
48 Ibid. 
49 Like the US – Export Restraints panel, "we do not see how the reaction of private entities to a given 

governmental measure can be the basis on which the Member's compliance with its treaty obligations under the 
WTO is established" (see US – Export Restraints, para. 8.34). 



WT/DS296/R 
Page 16 
 
 

 

qualification is included in the terms of Article 1.1(a)(1)(iv).  In our view, the affirmative act of 
delegation or command could be explicit or implicit, formal or informal.  50 

7.34 As to the issue of whether or not the act of delegation or command must be addressed to a 
specific individual, we agree with the US – Export Restraints panel that, of the three elements it 
identified in the extract cited above, the first element, i.e. the affirmative action of delegation or 
command, is determinative.  As the panel noted, the second and third elements – addressed to a 
particular party and of a particular task – are aspects of the first, in the sense that assessment of 
whether delegation or command has taken place would of necessity involve an examination of both 
who allegedly has been entrusted or directed to act, and what the action or task in question is.  

7.35 Since the second and third elements identified by the US – Export Restraints panel are aspects 
of the first element, we consider that the manner, or degree of detail in which the addressee and object 
of the act of delegation or command is specified will depend on the form that the act of delegation or 
command may take.  Thus, while a greater degree of specificity may be expected in respect of  TD -0.13e of s5 Tj
16706D -0.12583 Tc 1.6legmplicita are the act of delegation o,lar task.50

iv).  In  Tw (i.3 ) Tj
374.
6 0  TD -0.0777  Tc 1.01epend (ofthe form tich the addressee an373  Tw (of the act of delegation 1.3 ) Th ) Tj
0 -1206TD -0.138381Tc 0.3126  Tw commascribbe expl thdegree odoesfetheptedon ius,fspecngn resas beeat asstrusted f ded sressed tect 
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issue, the evidence must demonstrate that each private entity allegedly providing, or participating in, a 
financial contribution was entrusted or directed by the government to do so.54   

The context of the terms "entrusts or directs" 
 
7.36 Korea states that it has stressed the "who" that is being entrusted or directed because the 
entrustment or direction must apply to "a private body".  According to Korea, this contextual language 
"1.-18
16.5 0 .Th6167rding to that argut s -24.7584-0.2Tc 0  Tw1692 Tw (1.06
16.5 08.5 0 f61 -1o do so.) Treaers--1public.75 0his thatof entaD -0.,rivate r direction si0  TD -0.2 "entate5  TD -0.2344  Tc 0  1126 Tw (Th572916.5 0)ublic.75 0hl lidiovi0hlrrelevaTh3434ate body54

K o 0 0 3 4 a t e  b o d i r e n  s i 0   T D   d y 2 0 99iTc 79ng entru enualngT tppens,rivateihed.T  r direction si0  TD -0.2 "edyTh880stment o.75 0,2 sTh304116.5 0  A60 i2 099ng entrthaTj
--1loan, ntr i 0cand.T 'save'--1compan0  TD 215.03  Tc -0.987887.36i v )  w o u 4  5 4
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be sold off just to follow market principles."61  The US asserts that in May 2001, a senior KEB official 
stated that, "[i]f Hynix is placed under receivership, Korea’s exports will be severely battered 
[because] Hynix accounts for 4 per cent of exports.  As far as I know, the government is now working 
out a series of powerful measures to ensure the survival of Hynix Semiconductor."62  The US asserts 
that a Chong Wa Dae63 official stated that, "[w]e are doing what is deemed necessary to save 
companies leading the countries [sic ] strategic industries."64  According to the US, the perception in 
the Korean banking community was that Hynix was "too big to fail".65  

7.50 The US submits that the DOC considered this and other evidence of the GOK’s policy to 
prevent the failure of Hynix.  The US asserts, for example, that the DOC noted that Economic 
Ministers held several meetings in late 2000 and early 2001 where senior government officials 
determined what measures could be taken by the government to assist Hynix.  According to the US, 
the evidence before the DOC indicated that as early as November 2000, the GOK began pursuing a 
policy (and taking specific actions) to prevent the failure of Hynix. 

7.51 We find that an objective and impartial investigating authority could properly have found that 
the GOK had a policy to save Hynix on the basis of the evidence described above.  Although this 
policy may well explain the participation of public body, Group A, creditors in the four financial 
contributions at issue, it is not sufficient to attribute to GOK the participation of the private body, 
Group B and C, creditors by virtue of Article 1.1(a)(1)(iv) of the SCM Agreement.  
Article  1.1(a)(1)(iv) is not concerned with the establishment of government policy.  It is concerned 
with affirmative governmental acts of delegation or command.  Although the DOC may have relied 
on the existence of a GOK policy to save Hynix as context for evaluating the alleged affirmative 
government acts at issue, the existence of a GOK policy to save Hynix in and of itself could not 
properly be treated as evidence of government entrustment or direction.  Something more is required, 
in the sense of evidence of implementation of that policy vis-à-vis private bodies through affirmative 
government acts of delegation or command.  We consider that the DOC was of the same view, since it 
first examined whether or not there was a GOK policy to support Hynix's restructuring, and then 
considered whether there was a pattern of practices on the part of GOK to act upon that policy.66  

(ii) GOK Control Over Hynix's Creditors 

7.52 Korea submits that the DOC failed to establish that GOK exercised control over Hynix's 
creditors.  The US asserts that GOK did exercise such control, through its multiple roles as lender, 
owner, legislator and regulator.  

The GOK's role as lender/signalling  

7.53 Korea notes that the DOC found that: 

"[t]he Fast Track programme was [] vital to the success of Hynix' and other Hyundai 
companies financial restructuring, and the KDB's involvement sent a clear signal that 

                                                 
61  The State Activism toward the Big Business in Korea, 1998-2000: Path Dependence and Institutional 

Embeddedness, Jiho Jang, University of Missouri-Columbia (April 2001) (Exhibit US-17). 
62  Creditors Deny Hynix Receivership Rumors, KOREA TIMES (4 May 2001) (Exhibit US-26). 
63 The Panel understands that this is a reference to the official residence of the President of ROK, also 

known as the Blue House. 
64  Chong Wa Dae Defends Hyundai Rescue, KOREA TIMES (7 February 2001) (Exhibit US-27); see 

also   The State Activism toward the Big Business in Korea, 1998-2000: Path Dependence and Institutional 
Embeddedness, Jiho Jang, University of Missouri-Columbia (April 2001) (Exhibit US-17). 

65  Financial Experts Report, Meeting 2, at 7 (Exhibit GOK-30). 
66 Decision Memorandum, page 49 (Exhibit GOK-5). 



 WT/DS296/R 
 Page 21 
 
 

 

the government stood behind the programme and would take dramatic steps to ensure 
the restructuring effort moved forward."67 

7.54 Korea submits that evidence of government signalling (through the provision of KDB loans) 
is legally irrelevant to the issue of entrustment or direction.  According to Korea, the fact that a 
government may desire and approve of a certain outcome does not and cannot establish entrustment or 
direction. 

7.55 The US submits that KDB is a public body, and that the KDB’s role as Hynix’s primary 
lender significantly underscored the GOK’s support for the company.  According to the US, the 
KDB’s presence as a lender was a signal to Korean "private" banks that a particular investment 
decision had the GOK’s blessing, and that a company was backed by the GOK.  The US asserts that 
the KDB also played a critical role in managing the KDB Fast Track Programme.  The US argues that 
only six companies participated in the KDB Fast Track Programme, four of which were current or 
former Hyundai affiliates.68 

7.56 In considering the DOC's analysis of the GOK's role as lender, we note the US statement that 
"[t]he DOC never found that signalling in and of itself amounted to entrustment or direction.  Rather, 
the DOC considered the government’s creation of the KDB Fast Track Programme – which benefit
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7.66 Regarding the Public Funds Oversight Act, Korea submits that the US mischaracterizes the 
role of the MOU.  According to Korea, the MOUs were about improving transparency, and ensuring 
some degree of prudential management over the banks that had to receive public funds.  As the 
DOC’s verification report makes clear, the purpose of the MOUs is to ensure that the banks are 
operated in accordance with sound business principles.  Korea submits that the GOK is acting to 
ensure that the public funds that have been injected in the bank are put to good use and the bank is 
placed on a sound financial footing.  Korea asserts that, far from being an instrument of government 
control, the MOUs are a means to limit and ultimately eliminate GOK involvement.  Korea also 
argues that the MOUs did not allow for intervention in the day-to-day decisions of the banks.  Korea 
also submits that many Korean banks simply did not have any such MOU.  In particular, Korea notes 
that Kookmin did not have an MOU, despite the US argument to the contrary. 

7.67 Korea submits that the US makes several serious mischaracterizations regarding the CRPA.  
Korea asserts that the US argument that the Creditors' Council gave only limited options ignores the 
context of the restructuring.  According to Korea, in the context of restructuring, the creditors either 
hammer out an agreement that most can accept, or the company goes into bankruptcy.  Korea asserts 
 thee  T32serts  TwDa1r1369  .in Tc eected inthat tieport may9jt allow for inte1 argument 1566nteaTc 0  Tw ( US od use ac 0.2439  Tw (c -0.voss esnterat  arvaluthey  (hammTc eecte18338.25 0  TD -041025  T2.4438  Twer oue ) Tj
3097.5 -12.75  TD -020232  Tc 870284  Tw ( imps mgoeperhover  can allrding the companvosfailcy.  KoresouOvetaFundg the re ( US argument tt ) Tj
0 -12.75  TD -0.1467  Tc 1.9214  Twbure thae creditory did not have anKorl choicgoebecad usd in anevement ey ( had tw fgceiv (some btPA.  ) TT* f
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of a real choice, since each of the three was structured to maximize benefits to Hynix and to minimize 
the creditors’ abilities to exercise basic creditor rights.  The US argues that even the third option was 
highly favourable  to Hynix because it required creditors to forgive their debt on very unfavourable  
terms.  Specifically, creditors that exercised the third option could only exercise their appraisal rights 
for 25 per cent
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exercise of its shareholder rights.  We do not co
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7.83 The US asserts that neither Hynix nor the GOK informed the DOC that option 3 creditors 
could, or indeed had, sought mediation under the CRPA, despite a specific request for detailed 
information on option 3.  The US asserts that, in the underlying investigation, the GOK stated in its 
questionnaire response that option 3 banks received a zero coupon debenture based on the value of 
their secured debt and the liquidation value of their unsecured debt.  The US submits that the Panel is 
precluded from considering the fact that three of the four option 3 banks sought mediation, and from 
reviewing the terms offered under that mediation.  The US considers that this is new information that 
was not on the record before the DOC. 

7.84 We agree with the US that our review of the DOC's determination should be confined to facts 
actually recorded on the DOC's record of investigation.  Although there is no evidence to suggest that 
the DOC record contained information regarding the terms ultimately agreed under the mediation 
procedure, the record clearly did contain the CRPA, and the possibility of mediation is clearly set 
forth in Article 29(5) of that statute.  With Article 29(5) on the record, at the very least we would 
expect an impartial and objective investigating authority to take that provision into account, and 
explain how, notwithstanding the possibility of Article 29(5) mediation, "controlling" creditors were 
still able to "set the terms for all banks." 

7.85 In addition to Article 29(5) of the CRPA indicating the possibility of mediation, there was 
also evidence on the DOC's record indicating that the mediation provisions had actually been invoked 
by three creditors in respect of the October 2001 restructuring.  In particular, the last paragraph of 
page 40 of the Notes to Financial Statements attached to Hynix's 2001 Audit Report, which was on 
the DOC record (and submitted to the Panel by the US in Exhibit US-125), provides: 

According to [CRPA], any creditor financial institutions who is dissatisfied with the 
creditor banks resolution is entitled to apply for mediation to Mediation Committee.  
Based on this clause, three creditor banks, including Korea First Bank, raised 
objection to the terms of reimbursement of remaining debts after debt to equity swap 
and debt exemption, five-year debentures with no interest.  Accordingly, [Hynix] 
recognized [won] 80,100 million of other payables as current liabilities. 

7.86 In our view, this statement should have put the DOC on notice that a request for mediation 
had been filed, and that the terms offered to the three option 3 creditors might be changed.  Again, this 
evidence is inconsistent with the DOC's determination that creditors "controlling" the Creditors' 
Council were able to "set the terms for all banks." 

7.87   Although the GOK questionnaire response should perhaps have made a reference to the 
request for mediation by three of the four option 3 creditors, we consider that there was in any event 
sufficient information on the record to bring into question the DOC's determination that creditors 
"controlling" the Creditors' Council were able to "set the terms for all banks."  In these circumstances, 
we do not consider that an objective and impartial investigating authority could properly have found, 
on the basis of the CRPA, that "the terms on which these creditor banks terminated their relationship 
with Hynix were dictated by the banks that mattered in this case, namely the large government-owned 
and controlled creditors 
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7.88 At para. 71 of its replies to the Second Set of Panel Questions, the US seeks to support its 
arguments regarding the CRPA by referring to an article published in the Dong-A Daily.  However, 
the US has not referred to any part of either the Preliminary Determination, the Final Determination 
or the Decision Memorandum where the DOC addresses this article.  Nor have we been able to find 
any reference to this provision in these documents.  Accordingly, we consider that the US argument in 
respect of this article constitutes ex post rationalization which, in accordance with our standard of 
review, we decline to consider. 

7.89 In addition, the US seeks to rely on two alleged statements by GOK officials regarding the 
purpose of the CRPA.99  One statement was allegedly made by GOK officials at verification.  The 
other statement was allegedly reported in the Korea Times.  We do not consider that statements 
regarding the purpose of the CRPA should take precedence over our interpretation of the provisions 
thereof.  Thus, even if statements were made to the effect that the purpose of the CRPA was to 
prevent banks from being able to avoid participating in restructurings, this does not change the fact 
that Article 29(5) of the CRPA provides a meditation mechanism that undermines the ability of 
dominant creditors in the Creditors' Council to dictate the terms on which other creditors participate in 
the restructuring.  In this regard, we agree with the statement by the panel in Brazil – Aircraft 
(Article 21.5 –
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7.93 The DOC found that meetings of the Economic Ministers resulted in communications to 
KEIC and KEB, with an instruction that the results should be "carried out perfectly."101  According to 
the DOC, "[t]hese results included a 'resolution of special approval' by the FSC to increase certain 
banks' ceiling limits for single borrowers, as requested by the KEB on behalf of Hynix' creditors."102  
The DOC found that the FSC subsequently provided loan limit waivers.  One loan limit waiver was 
for KDB, KEB and KFB to participate in the December 2000 syndicated loan.  Another was a blanket 
waiver provided for any bank that participated in the KDB Fast track Programme.  A third waiver was 
for Woori Bank relating to its D/A financing to Hynix.  The DOC concluded that, through these 
meetings, the GOK "took early and affirmative steps to secure Hynix’ survival."103  The DOC also 
concluded that "[t]hese meetings signalled the GOK’s determination that Hynix would not be allowed 
to fail."104 

7.94 Korea submits that the DOC read too much into the Ministers’ meetings and resulting actions 
in reaching the conclusion that they reflected the beginning of a ten-month conspiracy by the GOK to 
restructure Hynix.  Korea asserts that, as the DOC acknowledges, the actions taken resulted in 
communications only to: (1) KEIC to resume export insurance (i.e., make available export insurance) 
for Hynix; and (2) the KEB, that it proceed with an application to the Financial Supervisory 
Commission for a waiver of the applicable lending limits on KEB with respect to Hynix.105 

7.95 According to Korea, the communication to KEIC constituted a command or delegation by one 
government entity (the Economic Ministers) to another government entity (KEIC).  As such, Korea 
asserts that it cannot constitute evidence of entrustment or direction, which concerns government 
action vis-à-vis private bodies.  The Ministers simply resolved a regulatory issue about the 
permissibility of insuring certain kinds of transactions. 

7.96 With regard to the communication to KEB, Korea asserts that the guidance offered by the 
GOK was for KEB to seek a lending limit waiver in respect of KEB’s desire to participate in the 
December 2000 syndicated loan.  Korea asserts that the communication did not command KEB or any 
other Hynix creditor to provide financing to Hynix.  According to Korea, the syndicated loan had 
already been fully contemplated by KEB and other Hynix creditors, with Citibank organizing the 
effort from early November 2000, well before the date of the Economic Ministers’ documents.  Korea 
submits that, at most, DOC has identified evidence of KDB, KEB and KFB being allowed to do 
something.  There is no evidence that these banks were being forced by the GOK to extend new credit 
to Hynix. 

7.97 The US asserts that in a November 2000 meeting, the Economic Ministers concurred on a 
"resolution of special approval" by the FSC to increase certain banks' ceiling limits for single 
borrowers, as requested by the KEB on behalf of Hynix's creditors.106  The US argues that the FSC 
approved three credit limit increases for Hynix' creditors "in order to allow them to participate in the 
Hynix restructuring process."107  The US argues that the first waiver was for the KDB, KEB and KFB, 
thereby ensuring the existence of enough participants to raise the 800 billion won December 2000 
syndicated loan.  The US argues that the second was a blanket waiver provided for any bank that 
participated in the KDB Fast Track Programme.  The US asserts that the FSC granted this blanket 
waiver without any regard to the commercial considerations pertaining to the individual banks.  The 
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7.106 Korea challenges the DOC's reference to alleged GOK threats against KFB, KorAm and Hana 
Bank.  Korea also challenges the US allegation that GOK disciplined credit rating agencies, and 
mandated attendance at creditor meetings. 

Threats against creditors 

KFB 
 
7.107 The DOC found that "[t]here were also numerous statements on the record relating to the 
GOK's pressure on KFB [] to participate in the Fast Track programme."117 

7.108 Korea raises questions regarding the reliability of the press accounts relied upon by the DOC 
to make this finding.  In particular, Korea submits that ultimately KFB declined to participate in the 
Fast Track Programme, and in fact did not participate in the Fast Track Programme, and exercised its 
appraisal rights in the October restructuring.  Korea asserts that the behaviour of KFB undermines the 
credibility of the US allegations.  According to Korea, KFB's actions are hardly consistent with the 
US theory of coercion from the Government of Korea.  

7.109 The US asserts that the DOC considered "numerous statements on the record relating to the 
GOK's pressure on KFB (which was, at that time, 51 per cent owned by Newbridge Capital, a US 
company) to participate in the Fast Track Programme."118  The US argues that on 4 January 2001, 
KFB had rejected a government call for participation in the Hynix bailout, reflecting its assessment 
that increased credit to Hynix was not commercially warranted.  The US asserts that Wilfred Horie, 
Chief Executive Officer of KFB, observed at the time that KFB’s "opposition is the result of sticking 
to strict principles for profit making.  All told, [the KFB directors] said the purchase of the bonds of 
insolvent firms would push the bank into further managerial hardship. "119  The US asserts that Horie 
viewed the GOK’s request for participation in the Hynix restructuring and recapitalization measures 
as coercive, complaining that "[i]t is nonsense for the government to force the banks to undertake the 
corporate bond.  Such issue should be left to the banks’ discretion."120  According to the US, the FSS 
bluntly responded that, "[a]t the moment, we will ask [KFB] to undertake Hyundai’s bond one more 
time.  But if the bank rejects again, leading to the collapse of related companies, we will hold the bank 
responsible."121  The US asserted that Yong-hwa Chong, Information Director at the FSS, openly 
threatened that "[s]evere sanctions will be imposed by adding the banks’ willingness to support public 
policy as a category to the evaluation of bank management."122 

7.110 The US submits that a 



 WT/DS296/R 
 Page 35 
 
 

 

agencies would cut ties with Korea First."125  The US submits that, according to Bloomberg, the 
government even threatened to demand that one of KFB’s main corporate customers (the SK Group) 
cease doing business with the bank.126 

7.111 According to the US, the press reported that Wilfred Horie later confirmed that "[t]here was 
someone [at the FSS] who was very angry with the bank’s decision.  And it’s true that someone 
within the government was talking to our clients."127  Horie further elaborated, explaining that "[a]t 
some point he [the FSS official] can make our life very miserable.  Their comment directly to me was:  
‘We have no desire nor do we have the right to insist that you do things against your will, but this is 
Korea and you should cooperate as much as you can’."128 

7.112 The US asserts that, in its Final Determination, the DOC noted there were multiple press 
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refused to participate in the GOK programme at the request of the FSS, the FSS applied pressure to 
KFB and "strongly urged" KFB to participate in the plan lest it risk losing some of its clients.132  
According to the US, other Hynix creditors facing similar pressure from the GOK are likely to have 
capitulated, as did KFB. 

7.116 While the US has cited from a number of articles on the DOC record, we note that the DOC 
only made express reference to a limited number of these articles.133  We shall therefore focus on the 
evidence that the DOC actually referred to in its Preliminary and Final Determinations, and Decision 
Memorandum. 

7.117 We note that the DOC referred to a newspaper article in which Mr. Lee, reportedly an 
executive vice president and chief credit officer at the KFB, stated that the FSS had expressed 
"extreme displeasure" towards the KFB's failure to participate in the Fast Track Programme.134  That 
same article quoted an FSS official as saying that he had "strongly urged" the KFB to participate, and 
also warned the KFB that "by not complying, it may be putting itself at a risk of losing its clients."135  
There is nothing on the record to suggest that the FSS disputed the accuracy of these quotes.  Nor 
does Korea challenge their accuracy.  In our view, these quotes, and in particular the implied threat 
that there would be an adverse impact on KFB's relationship with its clients if it did not cede to the 
wishes of the GOK, are sufficient for an objective and impartial investigating authority to properly 
find government entrustment or direction in respect of KFB.136 

KorAm 
 
7.118 The DOC stated that a June 2001 Dow Jones article "reported that KorAm Bank, a bank 
without substantial GOK ownership, reversed its decision not to participate in the Hynix June 2001 
convertible bond offering that was part of the May restructuring programme after the FSS warned of a 
possible sanction against KorAm if it did not participate."137 

7.119 Korea submits that the press reports of alleged coercion of KorAm relied upon by the DOC 
are inaccurate, and denied at the time by KorAm officials.  Korea asserts that the mistaken press 
reports and the KorAm denials were provided to the DOC, but were brushed aside.  

7.120 The US submits that the DOC found that the GOK made threats against KorAm Bank when 
the bank refused to participate in the May 2001 restructuring.  The US asserts that the bank had 
refused, contending that Hynix had failed to deliver a written pledge to use its best effort to reduce its 
debt.  According to the US, the FSS severely rebuked KorAm, with one FSS official stating: "If 
KorAm does not honour the agreement, we will not forgive the bank."138  The US asserts that the "

 indnctal invtrucent, and tubmectivg tha bank ho tatimgher taudi.  According to the US
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official predicted that the bank would extend credit to Hynix even without the Hynix memorandum 
pledging to reduce its debt:  "We don’t think KorAm will break the agreement.  In particular, the bank 
yesterday expressed its intention to extend financial support to the semiconductor maker even if 
Hynix fails to submit the memorandum."139  The US submits that, as a result of the threats, KorAm 
Bank capitulated and reversed its decision in a single day. 

7.121 While the US has referred to a number of quotes in newspaper articles regarding the alleged 
coercion of KorAm, only one of those articles was referred to by the DOC.140  That was a June 2001 
article published by Dow Jones.  According to the DOC, that article "reported that KorAm Bank, a 
bank without substantial GOK ownership, reversed its decision not to participate in the Hynix 
June 2001 convertible bond offering that was part of the May restructuring programme after the FSS 
warned of a possible sanction against KorAm if it did not participate."141 

7.122 Considered in isolation, such a report might well enable an objective and impartial 
investigating authority to properly find government entrustment or direction.  In the instant case, 
however, we note that the DOC record contained an alternative explanation of KorAm's conduct, and 
evidence from a KorAm official that KorAm had not refused to participate in the convertible bond 
offering.  In particular, the record contained a submission by Hynix 142 to the effect that: 

the issue was simply whether Hynix had provided KorAm with the necessary legal 
documentation to complete the convertible bond transaction.  At one point, Hynix 
apparently had not provided the necessary paperwork and KorAm at that point 
delayed its purchase of its portion of the convertible bonds that it had committed to 
buy.  But once Hynix provided the necessary legal paperwork, KorAm followed 
through on its promise to buy a portion of the convertible bonds.  In fact, the Korea 
Times article that seems to have been the original source for all the reports (sic) that a 
KorAm official specifically denied the allegation that they refused to buy the 
convertible bonds, and made clear the dispute was basically about the legal 
paperwork requirement.137 (emphasis in original) 
______________ 
 137  Kim, KorAm Reluctantly Continues Financial Support for Hynix, Korea Times, 
21 June 2001 (Petition, at tab 52). 
 

7.123 We note that the Korea Times article 143 referred to in the above extract stated inter alia: 

:
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existence of such conflicting evidence, and sought to explain how nevertheless its finding of 
government entrustment or direction was warranted.  The DOC failed to do this. 

Hana Bank 
 
7.125 Korea challenges the DOC's reliance on a press report which, according to the DOC, "notes 
that the FSS threatened to fine Hana Bank if it failed to provide emergency liquidity to [Hyundai 
Petrochemical]."145  Korea submits that the allegations about Hana Bank's dealings with Hyundai 
Petrochemical have nothing to do with Hynix, or any specific transactions involving Hynix. 

7.126 The US asserts that the DOC noted an April 2001 Korea Herald  report that the FSS 
threatened to fine Hana Bank if it failed to provide emergency liquidity to Hyundai Petrochemical, 
which was a part of the Hyundai Group that was going through the corporate workout process.  
According to the US, while this report discussed Hyundai Petrochemical, the GOK’s policies during 
this investigation period were aimed at the corporate and financial restructuring of the entire Hyundai 
Group. 

7.127 Concerning the relevance of alleged coercion of Hana in respect of a company other than 
Hynix, we note that the DOC relied on the fact that "the GOK's policies during this period were aimed 
at the corporate and financial restructuring of the entire Hyundai Group, including Hynix's 
predecessor, HEI, which was part of that group."146  Irrespective of the alleged scope of GOK's 
policies, however, we note that the financial contributions under review by the DOC related 
exclusively to Hynix.  Although we consider that evidence of entrustment or direction in respect of 
one financial contribution concerning Hynix might also serve as evidence of entrustment or direction 
in respect of another financial contribution concerning Hynix, alleged entrustment or direction of 
Hana Bank in respect of its dealings with companies other than Hynix would generally be of less 
evidentiary value in the context of an investigation of Hana Bank's dealings with Hynix. 

7.128 The value of such evidence becomes further diminished when one considers the form that the 
evidence took.  In this regard, the Korea Herald  report relied on by the US does not appear to have 
been on the DOC's record.  We make this inference from the fact that, in these proceedings, the US 
merely submitted a paper in which the author has inserted a footnote referring to the relevant Korea 
Herald report.  The US has not submitted the Korea Herald report itself.  The relevant footnote refers 
to "a report that the [FSS] had threatened to fine Hana Bank KRW 6 billion if it fails to provide a 
promised KRW 11.9 billion of emergency liquidity to Hyundai petrochemical by 19 April 2001 
(Korea Herald, 21 April 2001)."147 

7.129 Since the Panel has no reason to believe that the DOC had the actual Korea Herald  article 
before it when making its determination, we proceed on the basis that the DOC relied on the footnote 
contained in the abovementioned paper.  If that is so, we note that the DOC had no means of gauging 
the accuracy of the report, and was unaware of the context in which the alleged threat was made.  In 
addition, we note that the footnote provided no details of the powers that the FSS could allegedly 
exercise against renegade creditors.  An objective and impartial investigating authority would not 
have treated a simple reference to a footnote in an article as sufficient proof of such a significant issue 
as government entrustment or direction. 

7.130 In light of the above, we consider that the DOC's analysis could not properly support a 
finding of widespread coercion of Hynix's creditors.  While the DOC could properly find coercion in 

                                                 
145 Decision Memorandum, page 60 (Exhibit GOK-5). 
146 Id.. 
147 See footnote 5 in Corporate Structuring and Reform: Lessons from Korea, William P. Mako, 

Exhibit US-70. 
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restructuring.  Indeed, it is presumably for this reason that there is no reference to the alleged coercion 
of credit rating agencies in the findings of the DOC set forth in the Preliminary Determination, the 
Final Determination, or the D4 al edu0.566lxlandumj
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- Maintain the letter of credit-based export credit line at $530 million until the end of 
2001; 

 
- Agree to a one-year grace period for bank credits of 300 billion won, including bank 

account based loans and general fund loans; 
 
- Sign a written "covenant" that they would assist Hynix;160 and 

 
- Confirm their intention to aid the Hyundai firms.161 

 
7.139 The US notes that during verification the DOC confirmed that at least one FSC official was 
present at the March 2001 meeting, and that the official was invited by the KEB "to urge creditor 
banks to execute the resolutions made by creditors."162  The US submits that the verification report 
further explains that the FSC attended the meeting to exert pressure on the banks.  It states: 

The creditors felt that, if an FSS person was there, it might facilitate a resolution ....  
According to the FSC/FSS, the creditors thought that, if there was a regulator there, 
the other creditors who no longer wanted to participate in the restructuring plan might 
change their minds and go along with the wishes of the rest of the creditors.163 

 
7.140 The US submits that the GOK itself stated that the FSC official attended the meeting to "act 
as a witness" so that "creditors could no longer back out" of any prior commitments they had made.164  
According to the US, the evidence before the DOC therefore indicates that GOK officials from the 
FSC were present at this meeting for the express purpose of pressuring Hynix’s creditors to comply 
with the GOK’s policy of assisting Hynix.  The US also asserts that record evidence suggests that 
there were at least three additional meetings where GOK officials met directly with one or more of 
Hynix’s creditors to obtain their agreement on assisting Hynix. 

7.141 We note that many of the arguments and evidence advanced by the US in these proceedings 
were not referred to in any of the DOC documents before us.  In particular, the DOC did not find that 
creditors were required to sign written agreements, to agree to a one-year grace period, or to attend 
meetings with the FSS.  Such US arguments/evidence therefore constitute ex post rationalization 
which we shall also exclude from our review.165  In its Decision Memorandum, the only reference 
made by the DOC to the March 2001 meeting was a statement that the FSS166 official attended the 

                                                 
160  The Grace Period Decision for Three Affiliates of Hyundai Group - Stories of Inside and Outside, 

KOREAN SEOUL ECONOMIC DAILY (11 March 2001) (translated version) ("The Financial Supervisory Service 
(FSS) and Korea Exchange Bank talked to individual banks, but talks did not work.  Hence the FSS told the 
bank presidents to sign on the support plan to enforce it in the form of a covenant.") (Exhibit US-79). 

161  See Never-ending Aid for Hyundai, KOREA TIMES (12 March 2001) ("A high-ranking official of the 
Financial Supervisory Commission attended a meeting of creditor bank presidents on Saturday, an unusual 
occurrence in itself, and confirmed one by one their intention to aid the Hyundai firms, proving the 
government’s intention to help Hyundai.") (emphasis added) (Exhibit US-80). 

162  Government of Korea Verification Report at 19 (Exhibit US-12). 
163  Government of Korea Verification Report at 18 (Exhibit US-12). 
164  Decision Memorandum at 41 (Exhibit GOK-5). 
165 Similarly, we note that Korea has not disputed an argument by the US that the abovementioned  

FSS press release relied upon by Korea (see para. 7.136 supra) was not on the record of the DOC.  Nor has 
Korea claimed that it was not on the DOC's record as a result of any oversight by the DOC.  Accordingly, we 
also exclude the contents of that press release from our review. 

166 Although the DOC referred to an FSC official, Korea asserts that the official actually worked for the 
FSS.  Korea asserts that FSS is not a governmental organization, but a special public corporation affiliated with 
FSC functioning as an executive arm of the FSC. In light of our finding regarding the DOC's treatment of this 
issue, we do not consider it necessary to resolve this particular disagreement between the parties.  
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meeting "at the request of the lead creditor bank 'to urge creditor banks to execute resolutions made 
by creditors'."167  In our view, the fact that a regulatory authority attends a meeting of creditors at the 
request of the lead creditor in order to urge – and not instruct – creditor banks to execute resolutions 
made by creditors would not allow an investigating authority to properly conclude that such 
attendance amounted to governmental entrustment or direction of creditors to participate in the 
restructuring.  The fact that the resolutions at issue in these proceedings had already been "made by 
creditors" prior to the attendance of any FSS/FSC officials would indicate to an impartial and 
objective investigating authority that the officials' attendance could not have caused those resolutions 
to be adopted. 

(iv) The DOC's single programme approach 

7.142 The DOC found: 

Rather than view each of the measures taken by the financial institutions that 
participated in Hynix' restructuring as separate events, these actions are appropriately 
examined as part of a single programme that occurred over a short, ten-month period.  
The objective of this programme was the complete financial restructuring of Hynix in 
order to maintain the company as an ongoing concern.  Each of the measures taken 
over the period from December 2000 through October 2001 [] reflected a pattern of 
GOK practices to ensure the continued viability of Hynix.  Many of these events were 
overlapping and had the effect of reinforcing each other with respect to the goal of 
keeping Hynix operating. (footnote deleted)168 

7.143 The DOC's decision to treat all four financial contributions as part of a "single programme" is 
important, as it effectively enabled the DOC to rely on evidence of alleged entrustment or direction of 
a creditor in respect of one financial contribution as evidence of alleged entrustment or direction of 
that creditor in respect of the three other financial contributions. 

Arguments of the Parties 
 
7.144 According to Korea, the timing of the different events contradicts the DOC theory of a single 
programme.  Korea asserts that the most significant aspect of Hynix’s restructuring -- Hynix’s 
October 2001 restructuring -- occurred almost one year after the initial financial transactions.  Korea 
submits that the October 2001 restructuring had no meaningful connection to the earlier transactions.  
According to Korea, at the time of the May 2001 restructuring, Hynix advisors, industry experts, and 
the global financial markets all expected the DRAM market to recover, as it had in prior cycles, rather 
than develop as the worst year in DRAM market history.  Korea asserts moreover that no one 
expected the downturn to be reinforced and exacerbated by the terrorist attack of 11 September 2001, 
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7.150 Regarding the GOK, the DOC notes that the GOK's February 2003 questionnaire response 
referred to "a several stage financial plan developed and implemented by SSB over the 2000-2001 
period."172  However, since the October 2001 restructuring was not part of the SSB plan, any 
reference by the GOK to the SSB plan should not have led to any inferences by the DOC regarding 
the GOK's position vis-à-vis the October 2001 restructuring. 

7.151 There is therefore no basis for the US argument that "GOK and Hynix conceded – in fact 
argued – that the various bailout phases were part of a single overall restructuring programme for 
Hynix."  While the GOK and Hynix may have argued that three of the financial contributions were 
part of an overall restructuring programme, the US has not produced evidence to the effect that the 
GOK and Hynix argued that the October 2001 restructuring was part of an overall restructuring 
programme. 

7.152 Furthermore, we note that a number of creditors that had participated in the initial 
Citibank/SSB restructuring proposal did not participate in the October 2001 restructuring, or at least 
not in the same manner.  We have already noted that certain Group B and C creditors sought 
mediation under option 3.  Furthermore, certain creditors that had provided new funds under the initial 
Citibank/SSB proposal declined to provide new funds under the October 2001 restructuring (by 
choosing option 2).  This indicates that at least certain creditors were operating under different 
conditions in respect of the October 2001 restructuring compared to the three earlier financial 
contributions under the Citibank/SSB proposal.  This would suggest that these creditors did not 
consider themselves to be acting under a "single programme" in respect of all four financial 
contributions. 

7.153 In addition, we note that the DOC found that the objective of the "single programme" was the 
complete financial restructuring of Hynix, and essentially included any act of restructuring within that 
programme.  However, it is not necessarily true that any act of restructuring will form part of the same 
"programme" as other acts of restructuring, simply because they all pursue the same objective.  
Indeed, the DOC's argument is circular, since it determines that certain acts are part of a "single 
programme" on the basis of the objective of that programme, even before the very existence of the 
programme has been established. 

7.154 Finally, we note the DOC's assertion that each of the financial contributions could be linked 
by the fact that they "reflected a pattern of GOK practices to ensure the continued viability of 
Hynix."173  On the basis of the Decision Memorandum, we understand such "pattern of GOK 
practices" to be a reference to GOK entrustment or direction. 174  In light of the preceding analysis, 
however, we consider that the DOC determination contained little evidence of GOK entrustment or 
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certain sectors or in a manner in which New Kookmin otherwise would not in the 
absence of the government policy.178 
 

7.159 The US submits that the second filing, made in June 2002, contained the following statement: 

The Korean government promotes lending to certain types of borrowers as a matter of 
policy, which we may feel compelled to follow.  The Korean Government has 
promoted, and, as a matter of policy, may continue to attempt to promote lending to 
certain types of borrowers.  It generally has done this by requesting banks to 
participate in remedial programmes for troubled corporate borrowers and by 
identifying sectors of the economy it wishes to promote and making low interest 
loans available  to banks and financial institutions who lend to borrowers in these 
sectors.  The government has in this manner promoted low-income mortgage lending 
and lending to high technology companies.  We expect that all loans made pursuant to 
government policies will be reviewed in accordance with our credit review policies.  
However, government policy may influence us to lend to certain sectors or in a 
manner in which we would not in the absence of the government policy.179 

 
7.160 According to the US, the filing of these prospectuses in September 2001 and June 2002 link 
the statements therein, concerning government influence over bank lending decisions, to the DOC’s 
period of investigation.  The US asserts that the DOC found that they were "very telling with regards 
to GOK influence over bank lending decisions."180 

7.161 The US submits that the prospectuses constitute direct evidence from one of the Hynix 
creditors that, notwithstanding the protestations of the GOK and Hynix to the contrary, the GOK was 
still in the business of directing the lending decisions of banks.  The US also submits that the 
prospectuses refute arguments made by the GOK and Hynix during the investigation that the banks 
with lower levels of government ownership, such as Kookmin, were not subject to government 
direction. 

7.162 The US notes Korea's arguments that, according to the lawyers that drafted the Kookmin 
prospectus, the language "was in no way meant to imply government control over Kookmin lending 
decisions",181 and that the DOC "did not even attempt to address this evidence."182  The US submits 
that Korea is wrong on both accounts.  The US asserts that the DOC explicitly addressed Hynix’s and 
the GOK’s arguments that the language in Kookmin’s US SEC prospectus was not meant to imply 
government control over Kookmin’s lending decisions: 

Hynix and the GOK attempt to discredit the meaning of the Kookmin US SEC 
prospectus by arguing that the language was not meant to imply GOK control over 
Kookmin’s lending decisions, that it relates to potential future actions, and that 
Kookmin’s statements are totally unrelated to the Hynix restructuring.  The timing of 
the September 2001 US SEC prospectus, however, clearly links the statements about 
government influence over bank lending decisions to the POI.  Moreover, the plain 
reading of these documents, along with documents examined at verification, connect 
the government’s influence over Kookmin and the government objective to rescue 

                                                 
178  Kookmin Bank Prospectus
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anonymous "expert" the DOC interviewed in Seoul.  In discussing the October restructuring package, 
the DOC notes the following in its Decision Memorandum:  

The independent experts interviewed by the Department noted the important role 
played by these [GOK owned or controlled] banks in Hynix’ restructuring and the 
GOK’s influence in this process through them.  According to one expert: 

{T}he government was aware of the {Hynix} workout process and could influence 
the government-owned banks and the {KDB}.  In the creditors’ meetings, the other 
state owned banks and the specialized banks persuaded other creditor banks to 
participate in the various restructuring decisions. At one point, however, a number of 
commercial banks, including Kookmin, Hana, and Shinhan, were no longer willing to 
provide fresh capital to Hynix and decided to take losses on their exposure instead.  
The expert stated that had this happened before the financial crisis, the GOK would  
have forced all of Hynix’ creditors to provide fresh capital to the company.  In this 
case, however, the GOK influenced only government-owned banks.  According to the 
official, the future fate of Hynix now rests with the state-owned banks, i.e., the KEB, 
KDB, Chohung, and Woori.  He further noted that management level officers at the 
KEB, Hynix’ lead bank, talk with government officials, so there is an indirect channel 
through which the government can influence these creditors.193 

7.170 Korea submits that government "influence" does not amount to entrustment or direction in the 
meaning of Article 1.1(a)(1)(iv) of the SCM Agreement.  In addition, Korea asserts that the above 
expert statement actually undercuts the DOC’s theory, since it provides further evidence that (even if 
"influence" does amount to entrustment or direction) the GOK could not and did not "influence" 
commercial banks such as Kookmin Bank, Hana Bank, and Shinhan Bank.  Korea submits that, at the 
very best, the DOC has perhaps established some link between alleged GOK action and the GOK-
owned and - -
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creditors.  Indeed, the DOC acknowledged that the one expert it quoted in its Decision Memorandum 
"did not state that bank (sic) not owned by government were subject to the GOK influence."195 

7.173 However, we agree with Korea's first argument that evidence of government "influence" does 
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7.182 Concerning Hynix's creditworthiness, Korea notes that Hynix's creditors included Korean and 
foreign private bodies.  Korea asserts that the DOC incorrectly found that the Korean private bodies 
were entrusted or directed by GOK to participate in the Hynix restructuring.  Korea asserts that these 
Korean private bodies should, therefore, have been used by the DOC as market benchmarks for the 
purpose of assessing whether or not the "financial contributions" by public bodies conferred a 
"benefit."  Failing that, Korea argues that the DOC should at least have used Citibank, a foreign 
creditor, as a market benchmark, since the DOC did not find that Citibank had been entrusted or 
directed by GOK to participate in the Hynix restructuring. 

7.183 Regarding Hynix’s equityworthiness, Korea asserts that the DOC dismissed as irrelevant the 
fact that in June 2001 Hynix made a successful equity offering of $1.2 billon.  Korea acknowledges 
that if market circumstances had changed between June 2001 and October 2001, such change might 
provide some reason to reject the specific prices paid for equity at an earlier point in time.  Korea 
argues, however, that whatever one thinks about the price level of the GDS issuance, the fact that 
Hynix was able to raise $1.2 billion in equity from the international capital markets is a relevant fact 
that the DOC should have considered. 

7.184 Korea also complains that the DOC dismissed out of hand all of the third party studies 
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that Citibank was influenced by the significant and continuing involvement of the GOK in propping 
up Hynix, rather than by its belief that Hynix was a commercially worthy credit risk in its own right; 
Citibank and SSB were the exclusive financial advisors to Hynix, and reaped significant fees from 
this engagement; and evidence showed that Citibank’s involvement with Hynix was viewed by 
Citibank as a stepping stone toward a larger and more lucrative role in helping the GOK to resolve 
other structural problems in the Korean financial market.  The US submits that other "unusual 
aspects" relevant to Citibank’s decision to participate in the syndicated loan include the fact that 
despite its long involvement in the Korean financial market dating back to the 1960s, Citibank was 
not a lender to Hyundai Electronics or Hynix prior to the December 2000 Syndicated Loan.  The US 
further asserts that Citibank did not extend any financing to Hynix other than in GOK entrusted and 
directed restructurings (and was not a participant in the KDB Fast Track Program).  The US also 
submits that Citibank’s participation in those restructurings was on the same terms as were applicable 
to government entrusted and directed participants, and that Citibank also did not seek internal credit 
approval for its portion of the syndicated loan until after Korean banks had committed to the 
arrangement.  The US further submits that Citibank did not base its lending decisions on independent 
credit analyses that a commercial bank normally would consider, but rather upon the assessment of 
Hynix that SSB prepared for purposes of advancing a plan to restructure Hynix’s debt. 
 
7.187 The US asserts that the DOC properly determined that the June 2001 GDS issuance did not 
demonstrate that Hynix was equityworthy at the time of the October 2001 restructuring, as a result of 
the "extreme differences in the condition of the global DRAMs market ... and Hynix's financial state 
at the time of the two equity infusions."200 

7.188 Regarding Korea’s argument that Hynix should not be considered unequityworthy because its 
creditors relied upon reports prepared by Salomon Smith Barney, the Monitor Group, and Arthur 
Anderson, the US asserts that the DOC found that these studies, prepared at the request of Hynix or its 
creditors, were not a reasonable basis for determining that Hynix was equityworthy.  The US submits 
that the DOC determined that the SSB and Monitor Group studies were not prepared to answer the 
question of whether Hynix was equityworthy, but focused instead on presenting options for ensuring 
Hynix’s survival, which is different than assessing whether Hynix would provide its investors with a 
reasonable rate of return within a reasonable period of time.  The US asserts that the DOC also found 
that the SSB study was based upon assumptions regarding the DRAM market that were inconsistent 
with the consensus view held by neutral industry analysts, which viewed the DRAM industry as being 
in a significant slump, with no recovery imminent.  The US argues that, accordingly, the reports could 
not reasonably be used as evidence of whether investment in Hynix was consistent with the usual 
practice of private investors and could not have been reasonably relied upon by the government and 
government-directed banks in deciding whether to convert debt into equity.  The US also asserts that 
Hynix’s creditors could not have relied on the Arthur Anderson report, as the report was not finished 
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justified based only the potential for future return.  The US asserts that the DOC has considered and 
rejected on many occasions the argument that inside investors should be held to a different investment 
standard than outside investors, since the prevailing economic theory for explaining normal 
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(b) Where the granting authority, or the legislation pursuant to which the granting 
authority operates, establishes objective criteria or conditions governing the eligibility 
for, and the amount of, a subsidy, specificity shall not exist, provided that the 
eligibility is automatic and that such criteria and conditions are strictly adhered to.  
The criteria or conditions must be clearly spelled out in law, regulation, or other 
official document, so as to be capable of verification. 

(c) If, notwithstanding any appearance of non-specificity resulting from the 
application of the principles laid down in subparagraphs (a) and (b), there are reasons 
to believe that the subsidy may in fact be specific, other factors may be considered. 
Such factors are: use of a subsidy programme by a limited number of certain 
enterprises, predominant use by certain enterprises, the granting of disproportionately 
large amounts of subsidy to certain enterprises, and the manner in which discretion 
has been exercised by the granting author ity in the decision to grant a subsidy.  In 
applying this subparagraph, account shall be taken of the extent of diversification of 
economic activities within the jurisdiction of the granting authority, as well as of the 
length of time during which the subsidy programme has been in operation. 

(i) Arguments of the parties 

7.193 Korea submits that the DOC’s determination of specificity is inconsistent with Article  2.  
Korea asserts that the DOC supports its finding of specificity with respect to Hynix’s financial 
restructuring over the period investigated on three fundamental grounds:  The first ground relates to 
largely secondary evidence of the GOK’s interaction, at various stages, with Hynix creditors and 
Hynix’s financial restructuring.  The second ground offered by the DOC relates to the level of 
financial restructuring occurring at Hynix and other Hyundai Group companies under the CRPA, 
relative to other CRPA companies.  The third and final ground relates to the level of lending to Hynix 
and other Hyundai Group Companies by KDB and KEB, specifically.  Korea argues that none of 
these grounds withstand serious scrutiny. 

7.194 Korea asserts that because the DOC’s analysis of entrustment or direction was flawed, it 
cannot support a finding of specificity.  Korea also argues that the DOC’s analysis attempts to 
collapse two distinct requirements, whereas the obligation in Article 1.2 to find specificity is separate 
and distinct from the obligation in Article 1.1(a)(1) to find a "financial contribution."  Korea 
acknowledges that the same facts might be relevant to both inquiries, but the decision by the 
competent authorities must clearly and explicitly discuss how the facts satisfy each of these 
obligations.  Korea argue that none of the four factors listed in Article 2.1(c) justif ies the DOC 
decision to turn a finding of "financial contribution" into a finding of specificity.  According to Korea, 
these factors relate to the extent to which the subsidy at issue has been utilized, and are irrelevant to 
alleged government plans to "save" a company. 

7.195 Korea also submits that the level of financing received by Hynix under the CRA/CRPA 
framework, by itself, is irrelevant to the issue of specificity.  Korea notes the DOC's argument that the 
debt restructuring data provided by GOK covering CRPA workouts revealed that Hynix and Hyundai 
Group companies accounted for "a disproportionately large share of the debt restructurings for all 
companies" under the CRPA.204  Korea asserts that the quantitative level of Hynix restructuring 
(whether grouped with Hyundai Group companies or not) is, by itself, irrelevant to the issue of 
specificity.  Korea argues that, to avoid ridiculous outcomes, the term use in Article 2.1 of the SCM 
Agreement must be read to have both a quantitative and qualitative component.  In this regard, what is 
being used under the CRPA is not the amount of debt restructuring specifically, but the framework 
itself.  Korea asserts that Hynix was just one company out of over 100 different companies ushered 

                                                 
204 Decision Memorandum, at 18-19 (Exhibit GOK-5). 
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through the framework by its cred
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subsidy, contrary to Korea's argument that the term "use" must be read to have both a "quantitative 
and qualitative component."205
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D. ITC INJURY INVESTIGATION 

7.210 Korea claims that the US acted inconsistently with: 

• Article 15.1 because inter alia, the ITC determinations on injury and causation were not 
based on positive evidence and an objective assessment of the effects of allegedly 
subsidized imports; 

 
• Article 15.2 because inter alia, the ITC determinations improperly assessed the 

significance of the volume effects of subject imports; 
 
• Article 15.2 because inter alia , the ITC determinations improperly assessed the 

significance of the price effects of subject imports; 
 
• Article 15.4 because inter alia, the ITC failed to consider all factors relevant to the 

overall condition of the domestic industry; 
 
• Article 15.5 because inter alia, the ITC failed to demonstrate the requisite causal link 

between subject imports and injury; 
 
• Article 15.5, because inter alia , the ITC improperly assessed the role of other factors, 

and improperly attributed the effect of other factors to the allegedly subsidized imports; 
and 

 
• Article 15.2 and 15.4 because inter alia, the ITC improperly and inconsistently defined 

the domestic industry. 
 

7.211 In light of our findings in respect of subsidization, it is not strictly necessary for us to consider 
Korea's claims against the ITC's Final Injury Determination.  We shall do so
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determination of the volume of dumped imports, and their effect on prices 
(Article  3.2), investigations of imports from more than one country (Article 3.3), the 
impact of dumped imports on the domestic industry (Article 3.4), causality between 
dumped imports and injury (Article 3.5), the assessment of the domestic production 
of the like product (Article 3.6), and the determination of the threat of material injury 
(Articles 3.7 and 3.8). The focus of Article 3 is thus on substantive obligations that a 
Member must fulfil in making an injury determination.217 

7.218 The parties agree that our interpretation and application of Article 15.1 should be guided by 
the abovementioned Appellate Body rulings.  The parties also agree that Article 15.1 informs the 
more detailed obligations set forth in the remainder of Article 15.  We shall be guided by these 
statements by the Appellate Body in determining whether or not the ITC’s injury determination is 
consistent with paragraphs 2, 4 and 5 of Article 15 of the 
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Figure 8  America’s Market Share by Supplier Brand 
 

 1998 1999 2000 2001 2002 Change 
’98-02 

Micron 17.9% 21.0% 27.0% 26.2% 25.7% +7.8 
Infineon 3.5% 6.7% 7.4% 11.5% 14.8% +11.3 
Combined 21.4% 27.7% 34.4% 37.7% 40.5 +19.1 

Samsung 22.7% 22.5% 23.7% 28.3% 34.4% +11.7 

Hynix 15.8% 15.2% 13.6% 10.6% 10.4% -5.4 

All Others 40.1% 35.7% 28.2% 23.3% 13.5%  
 
7.223 Korea asserts that the data show that over the past few years the Hynix brand has been losing 
market share in the Americas market.  Korea also asserts that the market share data show absolutely 
no correlation between shipments from Hynix and any deterioration of Micron’s and Infineon’s US 
market positions, since Micron and Infineon gained significant market share, while Hynix lost market 
share. 

7.224 Korea also asserts that, even focusing on subject import data (as opposed to data concerning 
the Hynix brand, which includes both Hynix's US domestic and imported shipments), the evidence 
before the ITC establishes that the market share of subject imports remained small throughout the 
investigation period, and actually declined at the end of the period.  Korea submitted the following 
chart to the Panel.  Korea asserts that the chart is based on the evidence before the ITC that presents 
the respective market shares of US producers, Hynix and non-subject suppliers.  According to Korea, 
the data in the chart consists of the public market share data contained in the ITC’s determination (at 
page C-3) for US production plus a Hynix market share calculated from the volume of Hynix’s 
shipments to the US from Korea, which Hynix has agreed to make public in order to assist the Panel’s 
analysis.  Korea states that the total market share of non-subject suppliers was simply derived by the 
following calculation:  100 per cent minus US producers’ market share minus Hynix’s market share. 

Figure 9.  US Market Shares 
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were more than three times larger than Hynix’s imported volume; and non-
subject imports were more than six-and-a half times larger than Hynix’s imports
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it did not determine that the increase in the absolute volume of subsidized imports was significant.226  
Since Article 15.2 provides that "[n]o one or several of these factors can necessarily give decisive 
guidance", the fact that the ITC did not find that there was a significant increase in the absolute 
volume of subsidized imports is not per se inconsistent with Article 15.2 of the SCM Agreement. 

7.235 Korea challenges the entirety of the ITC's determination regarding volume effects.  However, 
given the scope of Article 15.2, we sha ll focus on Korea's claims concerning the ITC's determination 
that "the increase in th[e] volume [of subsidized imports] over the period of investigation relative to 
production and consumption in the US is significant."227  We shall not consider the ITC's 
determination that the absolute volume (but not any increase therein) of subsidized imports was 
significant.  

7.236 Since Korea argues that "what is important when analyzing the volume of DRAMs shipments 
is to examine the increased shipments relative to consumption",228 we shall begin by examining 
Korea's claim against the ITC's determination that the volume of subsidized imports was "significant" 
relative to domestic consumption. 

The volume of subject imports relative to domestic consumption 

7.237 The first point to be made in respect of Korea's arguments is that Article 15.2 of the SCM 
Agreement is concerned with the volume of "the subsidized imports", or "subject imports" in ITC 
parlance.  This is because Part V of the SCM Agreement provides relief for injury caused by 
subsidized imports.  It does not provide relief for injury caused by non-subsidized imports.  Nor does 
it provide for relief from injury caused by goods that are not imported at all.  In contrast, many of 
Korea's arguments concerning market share relate to the volume of Hynix shipments by brand, i.e., 
including both Hynix subject imports and Hynix's US production.  Since Korea's brand analysis does 
not focus on the relative market share of "subsidized imports", as required by Article 15.2 of the SCM 
Agreement, it provides no basis for finding that the ITC's determination that the volume of subject 
imports was "significant" relative to domestic consumption is inconsistent with Article 15.2. 

7.238 That being said, we acknowledge that, in addition to its brand analysis, Korea also argues that 
the volume of subject imports (rather than subject brand) was not "significant" relative to domestic 
consumption.  Korea submits that Hynix's import market share fell in both 2002 and the beginning of 
2003, that non-subject imports consistently dwarfed subject imports, and that the increase in non-
subject imports was almost five times larger than the increase of subject imports.  The factual basis 
for Korea's arguments is contained in Figure 9 of Korea's first written submission, set forth at para. 
7.224 supra.  The US disputes the reliability of the Figure 9 data, whereas Korea asserts that it 
represents a reliable proxy given the US failure to provide the Panel with the confidential information 
actually relied on by the ITC. 

7.239 Before turning to the substantive issue at hand, we note that Korea has not raised any claims 
under Article 12.4 of the SCM Agreement concerning the designation of the relevant information by 
the ITC as confidential.  We also note that, pursuant to that provision, the US is precluded from 
disclosing confidential information "without specific permission of the party submitting it."  We 
considered it would only be appropriate and necessary229 to request the relevant confidential 
                                                 

226 The US argues at para. 303 of its First Written Submission that the ITC found that "the increase in 
th[e] volume [of subsidized subject imports] absolutely ... was significant."  We see no such finding in the ITC's 
Final Injury Determination, however. 

227 Final Injury Determination , page 20, (Exhibit GOK-10). 
228 Korea's First Written Submission, para. 93. 
229 We note that Article 13.1 of the DSU provides in relevant part that "[a] Member should respond 
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information from the US if Korea had established a basis for its case using the "proxy" data set forth 
in the abovementioned Figure 9.  However, we consider that Korea failed to do so.230 

7.240 We note that the data submitted by Korea in Figure 9 shows that the market share of US 
shipments of Hynix subject imports ranged from 6.7 to 9.0 to 8.9 per cent from 2000 to 2001 to 2002, 
falling to 5.8 per cent in the first quarter of 2003. 

7.241 Korea asserts that the nominal increase in subject imports' market share (relative to apparent 
domestic consumption) should not have been determined by the ITC to be "significant" for three 
reasons.  First, because Hynix import market share fell in both 2002 and the beginning of 2003.  
Second, because non-subject imports consistently dwarfed subject imports.  Third, because the small 
increase in subject imports could not be considered significant in light of the much larger increase in 
non-subject imports. 

7.242 Regarding the alleged decrease in the market share of subject imports from 2002 to the first 
quarter of 2003, we note that Korea has not challenged the ITC's finding that the weight accorded to 
the 2003 data should be reduced because it "is related to the pendency of this investigation."231  In 
light of this finding, which undermines the relevance of the 2003 data, we consider that the ITC could 
properly have reduced the weight it accorded to interim 2003 data.  Accordingly, we shall not 
consider Korea's interim 2003 data in our findings.  Instead, we focus our findings on Korea's 2000 – 
2002 data, which show an increase in subject imports' market share from 6.7 to 8.9 per cent. 

7.243 Concerning Korea's argument that non-subject imports "dwarfed" subject imports, we recall 
that Article 15.2 requires (in relevant part) a consideration of whether there is a significant increase in 
the volume of subsidized imports relative to domestic consumption.  Since non-subject imports are 
only one part of total domestic consumption, the volume of subject imports relative to the volume of 
non-subject imports is not determinative of the relevant issue.232  The same is true in respect of 
Korea's argument concerning the rate of increase in subject imports compared to the rate of increase 
in non-subject imports.  Neither the volume of non-subject imports, nor the increase in the volume of 
non-subject imports, detracts from the fact that there was an increase in the market share of subject 
imports.  Furthermore, we agree with the US that, in emphasizing the increase in subject import 
market share of 2.2 percentage points, Korea is focusing on the percentage-point increase, ignoring 
that this was equivalent to an increase in market share of a certain percentage magnitude over the 
period of investigation.  Indeed, the 2000 – 2002 increase of 2.2 percentage points represents an 
increase in subject import market share of 32.8 per cent.233  We do not consider that Korea has 
established that an increase in subject import market share of this magnitude could not properly be 
considered significant. 

7.244 Korea argues instead that the increase in market share of subject imports should be viewed in 
the context of the closure of HSMA.  In other words, Korea considers that the ITC should have taken 
into account the fact that the increase in market share of subject imports (by comparison to domestic 
consumption) was largely accounted for by the fact that Hynix's subject imports were replacing sales 
                                                 

230 In assessing Korea's arguments concerning Figure 9, we do not take into account the US arguments 
that such data is unreliable.  In the absence of confidential data being made available by the US, we consider 
that Korea is entitled to build its case as best it may.  It is unrealistic to expect Korea to use data of a quality 
equivalent to that available to the ITC.  

231 Final Injury Determination , page 21, (Exhibit GOK-10). 
232 It would appear that Korea's arguments regarding non-subject imports really concern the issue of 

whether the ITC improperly attributed injury caused by non-subject imports to subject imports.  Our analysis of 
Korea's non-attribution arguments is set forth at paras 7.350-7.371 infra. 

233 In addition, Korea has not rebutted the US argument that subsidized subject imports maintained 
their market share better than domestic producers.  In the context of Article 15.2, which concerns the impact of 
imports on the domestic industry, this is a relevant consideration. 
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made by Hynix's Eugene facility.  We do not accept this argument, however, because Article 15.2 of 
the SCM Agreement is concerned with the volume of subsidized imports.234  Furthermore, the Korean 
argument is factually flawed, [BCI: Omitted from public version 235]  It was not, therefore, a simple 
case of swapping customers between Hynix's Korean and US facilities. 

7.245 Korea also argues that all of the increase in subject imports' market share occurred from 2000 
to 2001, prior to Hynix receiving the bulk of the alleged subsidies in the fourth quarter of 2001.  
However, Article 15.2 does not require an investigating authority to demonstrate that all of the subject 
imports covered by the period of injury investigation are subsidized.  As noted by the panel in 
Argentina – Poultry Anti-Dumping Duties, "the period of review for injury need only 'include' the 
entirety of the period of review for dumping."236  It is not necessary that the period of review for 
subsidization must mirror the period of review for injury. 

7.246 In light of the above, we do not consider it necessary or appropriate to request confidential 
information from the US.  Even accepting the data set forth in Korea's Figure 9, Korea has failed to 
persuade us that the ITC could not properly have found that the increase in the volume of allegedly 
subsidized imports was "significant" relative to domestic consumption. 

The volume of subject imports relative to domestic production 

7.247 In support of its determination that the increase in the volume of subject imports relative to 
domestic consumption was significant, we note that the ITC found that: 

[c]ompared to US production of uncased DRAMs, the ratio of total subject imports 
increased from *** per cent in 2000 to *** per cent in 2001, then declined to *** per 
cent in 2002, a level that was still *** that of 2000, and was *** per cent in interim 
2003 compared to *** in interim 2002.237  

7.248 Korea has not challenged any of the underlying data relied on by the ITC.  Nor has Korea 
denied that there was an increase in subject imports relative to domestic production.  In fact, Korea 
only addressed the ITC's determination regarding the volume of subject imports relative to domestic 
production at the Panel's second substantive meeting with the parties.  At para. 13 of its oral statement 
at that meeting, Korea stated: 

The US tries to shift focus away from this small change in share of domestic 
consumption by citing subject imports relative to domestic production.  But this 
alternative approach has only limited usefulness in this particular case, and therefore 
was not a focus of our earlier submissions.  This measure actually says more about 
changes in the denominator – the domestic production – than the numerator.  As US 
based companies become more global, it is quite natural that more of US 
consumption comes from offshore sources.  All four of the major DRAM companies 
producing in the US also have major operations overseas.  Moreover, domestic 

                                                 
 234 We note Korea's argument that the closure of HSME is relevant to the ITC's determination 
regarding the causal link between the allegedly subsidized imports and injury suffered by the domestic industry 
(see para. 236 of Korea's First Written Submission, and para. 194 of Korea's Second Written Submission).  In 
certain circumstances, the closure of HSME (and therefore the reason for the increase in subject imports) may 
well have had a bearing on causation.  ue  TD 0.1cTj
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production in 2001 is understated because the Hynix Oregon facility shut down for 
much of that year.  Finally, under this approach of measuring imports relative to 
domestic production, the non-subject imports also become much more important.  
The non-subject imports surged from about 59 per cent of domestic production in 
2000 to 102 per cent of domestic production in 2001.  Even if by this measure subject 
import share doubled from a much smaller initial level, the non-subject share in 2001 
was still more than six times as large.  (footnotes omitted) 

7.249 Korea's statement was made in response to assertions made by the US at para. 117 of its 
Second Written Submission.  At no time did Korea initiate any discussion of the ITC's determination 
regarding the volume of subject imports relative to domestic production.  Indeed, Korea itself 
acknowledged at our second substantive meeting with the parties that this issue "was not a focus of 
[its] earlier submissions."238  Considering that the burden is on Korea to establish a prima facie case in 
support of its claim against the ITC's determination that the volume of subject imports relative to 
domestic production is significant, we find this surprising.  We also note that Korea has entirely failed 
to substantiate its assertion that US production declined as a result of US production being moved 
offshore.  Nor has Korea argued that any such relocation of production facilities, if true, was not 
properly addressed by the ITC.  Regarding Korea's argument concerning the volume of non-subject 
imports relative to domestic production, we recall that Article 15.2 only requires (in relevant part) 
consideration of the volume of subsidized (as opposed to non-subsidized, or non-subject) imports 
relative to domestic production.239  For these reasons, we do not consider that Korea's arguments 
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market share simply cannot be reconciled with the ITC’s conclusion that Hynix’s prices significantly 
undersold US market prices, particularly at the end of the period being investigated.  Korea argues 
that, given that DRAMs are a commodity product, if that were true, Hynix would have increased its 
market share significantly, which it did not.  

7.254 Second, Korea argues that the ITC’s conclusion is also contrary to basic economic theory.  
Korea asserts that because Hynix was neither the highest cost producer nor the lowest cost producer, 
simple economics dictates that Hynix could not have determined the market price.  Korea argues that 
this is confirmed by the fact that, when responding to the ITC questionnaire, not a single 
purchaser/customer identified Hynix as the price leader in the DRAM market. 

7.255 Regarding the ITC’s price-comparison analysis, Korea acknowledges that Article  15.2 does 
not impose any specific methodology for analyzing prices.  However, Korea argues that a lowest price 
analysis is the most appropriate type methodology for commodity products such as DRAMs.  Korea 
asserts that a lowest price analysis shows that, overall, Hynix subject imports were the lowest price 
source only a small per cent of the time and that, the overwhelming majority of time, other suppliers 
were offering lower prices than Hynix.  Korea asserts that the ITC disregarded a lowest price analysis, 
and attached greater importance to a weighted-average subject import price to a weighted-average US 
producer price comparison instead. 

7.256 According to Korea, the ITC tries to dismiss the role  of non-subject import pricing by saying 
that the frequency of underselling by such imports was smaller and growing more slowly than 
underselling by subject imports.  Korea asserts that this argument glosses over two fundamental flaws.  
First, these patterns of underselling reflect average non-subject import prices, not individual non-
subject suppliers.  According to Korea, that the average non-subject price may be higher than 
domestic prices does not mean very much if there is an individual non-subject supplier that is 
underselling and offering the lowest price.  Second, these patterns of underselling need to be 
considered together with trends in market share.  Korea argues that if non-subject imports were large 
and significantly gaining market share as acknowledged by the ITC, the only objective conclusion is 
that the non-subject imports are having a significantly greater impact on the market.  Korea asks the 
Panel to request the ITC's confidential price underselling analysis from the US. 

7.257 Korea states that the ITC’s determination makes a half-hearted attempt to proclaim that even 
the lowest-price analysis (what the ITC calls a "disaggregated analysis ") supports its conclusion that 
subject imports had adverse price effects.  The ITC states that the lowest-price analysis demonstrated 
that Hynix’s price was the lowest-price some of the time, "or more often than" any other source.  
According to Korea, the ITC’s statement ignores the fact that the data distinguished import and 
domestic supply sources for the other suppliers whereas, on a combined (import plus domestic supply) 
brand basis, other suppliers had the lowest price more frequently.  Korea also argues that the ITC’s 
statement analyses each of the other suppliers individually, ignoring their combined effect. 

7.258 Korea submits that the ITC’s price depression analysis is flawed because it defies common 
sense to say that, for this commodity product, the absence of subject imports would allow domestic 
prices to be "substantially higher," even though the volume of non-subject imports in the market was 
six to seven times the volume of subject Hynix imports. 

7.259 The US submits that the ITC’s analysis of the price effects of subsidized subject imports is 
based on an objective examination and positive evidence and is otherwise consistent with the 
requirements of Articles 15.1 and 15.2 of the SCM Agreement.  The US asserts that, however 
measured, there was significant underselling by subsidized subject imports from Korea. 

7.260 The US argues that its weighted-average analysis was based on representative data that have 
not been challenged by Korea.  The US argues that, for the majority of possible comparisons, 
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subsidized subject imports undersold domestic like product at high margins (often over 20 per cent), 
and at increasing frequencies (from 51 per cent of possible comparisons in 2000 to 56 per cent in 
2001 and 70 per cent in 2002).  The US asserts that the conclusions drawn from this analysis are 
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7.291 It is by no means clear to us that the ITC failed to review the state of the domestic industry in 
the context of the business cycle.  In particular, the above determination indicates that the ITC 
acknowledged that poor performance by the domestic DRAM industry was not necessarily indicative 
of injury, but could simply be attributed to a downturn in the DRAM business cycle.  However, it is 
clear from the determination that the ITC concluded that this was not the case in the present case, 
since the principal indicator of injury, i.e., price declines, could not be attributed to the business cycle 
(because "the price decline in 2001 was the most severe in the DRAMs history", and was therefore 
greater than had been caused by the business cycle in the past).266 

7.292 Korea argues that "[u]nder [the ITC] an approach any industry in the ‘bust’ phase will always 
be deemed ‘injured,’ which is not an objective examination"267.  Korea's argument would seem to be 
premised on its view that the ITC should have concluded that negative trends resulted from the 
operation of the business cycle.  In other words, we understand Korea to argue that the ITC was only 
able to find injury because it failed to view the state of the domestic industry in the context of the 
business cycle.  However, to the extent that the ITC demonstrated that negative trends – such as price 
declines -  were caused by factors unrelated to the business cycle, viewing those trends in the context 
of the business cycle would not have precluded a finding of injury.  Thus, the fact that the ITC found 
injury does not necessarily mean that it failed to view the state of the industry in the context of the 
business cycle.  Korea's argument ignores the possibility that, even during the "bust" phase of the 
business cycle, a domestic industry could properly be found to be suffering injury caused by 
subsidized imports. 

7.293 We do not attach any relevance to the fact that the ITC's consideration of the business cycle is 
set forth in a part of the report of the Final Injury Determination other than the "Impact of SubjectTw ( othns,Tc 0.321hase o) Final I.

267



 WT/DS296/R 
 Page 79 
 
 

 

7.297 The ITC stated that "[b]oth fabbing operations and assembly operations warrant continuing ... 
capital spending to keep up with the latest product and process developments."269  The ITC also found 
that, although the domestic industry "continued to make substantial capital expenditures," such capital 
expenditures were "at increasingly lower levels, with reported capital expenditures decreasing from 
$1.8 billion in 2000 to $1.6 billion in 2001 and $*** in 2002; capital expenditures in interim 2003 
were $*** compared to $*** in interim 2002."270  This finding demonstrates both that the ITC 
assessed capital expenditures by the domestic industry, and that such capital expenditures were 
decreasing.  Indeed, Korea has not disputed that the domestic industry's capital expenditures were "at 
increasingly lower levels."  Although Korea submitted record evidence in support of an argument that 
Micron and Infineon continued capital spending during the downturn, this is not inconsistent with the 
ITC's finding that the domestic industry as a whole reduced capital expenditures over the period of 
investigation.  

Research and development 
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producer had been downgraded, whereas Korea has pointed to record evidence to the effect that two 
domestic producers apparently had ready access to capital markets at least in 2000 and 2001, there 
may be some basis for reasonable disagreement regarding the ITC's analysis of the domestic industry's 
access to capital markets.  However, we do not consider that the fact that two domestic producers may 
have had continued access to capital mar
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… the causal link required by Article 4.2(b), first sentence, of the Agreement on 
Safeguards is "a relationship of cause and effect such that increased imports 
contribute to ‘bringing about’, ‘producing’ or ‘inducing’ the serious injury."  More 
specifically, we said there that "{t}he word ‘causal’ means ‘relating to a cause or 
causes’, while the word ‘cause’, in turn, denotes a relationship between, at least, two 
elements, whereby the first element has, in some way, ‘brought about’, ‘produced’ or 
‘induced’ the existence of the second element."  We also explained that the word 
"link" indicates "that increased imports have played a part in, or contributed to, 
bringing about serious injury so that there is a causal ‘connection’ or ‘nexus’ between 
these two elements."278 

7.310 Korea asserts that in US – Steel Safeguards, the panel set forth a useful framework for testing 
the existence of a causal link.  Korea argues that, first, the panel examined trends in import volumes, 
charting those trends against various indicia of industry performance, including those specifically 
referenced under Article 4.2(a) of the Agreement on Safeguards (similar to those listed in Article 15.4 
of the SCM Agreement), to discern any correlation.  Second, where the correlation was not clear, the 
panel looked to other evidence of a causal relationship, including any relationship based on import 
pricing and other factors of competition.  Korea believes this approach, well grounded in Appellate 
Body jurisprudence on "causal link" for trade remedies, provides a useful framework for this case. 

7.311 Korea submits that the ITC’s Final Injury Determination did not establish any correlation 
between import volume and decline in domestic industry performance.  Korea argues that although 
the presence of a correlation may not be dispositive, as there may be other more significant factors 
that are causing material injury, the absence of a proper correlation between the subsidized imports 
and material injury strongly suggests that the subsidized imports are not the cause of the material 
injury. 279  According to Korea, the evidence before the ITC demonstrated that there was no correlation 
between the trends in subject imports and either the domestic industry’s market share or the domestic 
industry’s financial performance.  Korea argues that, to establish the requisite correlation, the data 
would need to demonstrate that the market shares of subject imports and domestic producers moved in 
opposite directions; that is, subject imports were gaining market share while domestic producers were 
losing.  According to Korea, the evidence before the ITC, however, actually demonstrate just the 
opposite:  Hynix was losing market share (on a brand basis) while Micron and Infineon gained market 
share.  Korea argues that the ITC may have thought the domestic industry was losing market share, 
but only because Micron and Infineon were choosing to produce more outside the US, and were 
winning more overall market share in the US by doing so.  Similarly, Korea asserts that the ITC may 
have thought Hynix was gaining market share, but only because the shutdown of the Oregon facility 
forced Hynix to temporary increase imports from Korea. 

7.312 The US submits that the ITC’s causation analysis is also based on positive evidence and an 
objective examination and is otherwise in accordance with US obligations under Articles 15.1 and 
15.5 of the SCM Agreement. 

7.313 The US asserts that Korea’s arguments concerning the ITC’s causation analysis in this 
investigation are predicated largely on Appellate Body reports issued in the context of the Safeguards 
                                                 

278 Appellate Body Report, US – Line Pipe at para. 209, Appellate Body Report, US – Wheat Gluten at 
para. 67. 

279 Korea asserts that in Argentina–Footwear (EC) , the Appellate Body ruled that that national trade 
authorities are required to find a correlation between the increased imports and any deterioration in the 
performance of the domestic industry before finding a causal link:  "In practical terms, we believe therefore that 
this provision means that if causation is present, an increase in imports normally should coincide with a decline 
in the relevant injury factors.  While such a coincidence by itself cannot prove causation…its absence would 
create serious doubts as to the existence of a causal link, and would require a very  compelling analysis of why 
causation is still present."  Appellate Body Report, Argentina – Footwear(EC) at paras. 144-145. 
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evaluated the relevant factors in the context of the business cycle and conditions of competition 
distinctive to this industry. 

(ii) Evaluation by the Panel 

7.317 
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7.321 In light of the above, we reject Korea's argument that the ITC failed to properly demonstrate 
the requisite causal link between subject imports and injury. 

5. Did the ITC properly comply with its obligation not to attribute to subject imports 
injury caused by other factors ? 

7.322 Korea submits that the ITC improperly assessed the role of other factors and therefore failed 
to ensure that it did not attribute the effects of other causes to subject DRAM imports in violation of 
Article 15.5 of the SCM Agreement.  Article 15.5 provides: 

It must be demonstrated that the subsidized imports are, through the effects of 
subsidies,  causing injury within the meaning of this Agreement.  The demonstration 
of a causal relationship between the subsidized imports and the injury to the domestic 
industry shall be based on an examination of all relevant evidence before the 
authorities.  The authorities shall also examine any known factors other than the 
subsidized imports which at the same time are injuring the domestic industry, and the 
injuries caused by these other factors must not be attributed to the subsidized imports.  
Factors which may be relevant in this respect include, inter alia, the volumes and 
prices of non-subsidized imports of the product in question, contraction in demand or 
changes in the patterns of consumption, trade restrictive practices of and competition 
between the foreign and domestic producers, developments in technology and the 
export performance and productivity of the domestic industry. (footnote omitted) 

(i) Arguments of the parties 

7.323 Korea asserts that, beyond the need to establish through positive evidence a causal link, the 
competent authorities must -?ond the need to  s8u6f/F5 11.2ndustic indus.25lthed6f1.25TD 0  Tnlems 
caused by other factors.  According to Korea, this obligation of "non-attribution" stand2nd2nd bedrock 
principle of WTO treaty text to avoid excessive trade re1.2ies.   

7.324 Korea notes that the non-attribution obligation is ic iunique to the SCM Agreement.  Korea 
notes that there is identical language contained in Article 3.5 of the AD Agreement
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imports can only be made if the injurious effects caused by all the different causal 
factors are distinguished and separated. Otherwise, any conclusion based exclusively 
on an assessment of only one of the causal factors – increased imports – rests on an 
uncertain foundation, because it assumes that the other causal factors are not causing 
the injury which has been ascribed to increased imports. The non-attribution language 
in Article 4.2(b) precludes such an assumption and, instead, requires that the 
competent authorities assess appropriately the injurious effects of the other factors, so 
that those effects may be disentangled from the injurious effects of the increased 
imports. In this way, the final determination rests, properly, on the genuine and 
substantial relationship of cause and effect between increased imports and serious 
injury. 285 

7.326
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The Role of Non-Subject Imports 
 
7.329 Korea asserts that the ITC improperly dismissed the adverse effects of an increasing and 
much larger volume of non-subject imports.  Korea asserts that DRAMs are a commodity product and 
the volume of non-subject imports in the US market dwarfed the volume of subject imports. 

7.330 Korea refers in this regard to the abovementioned Figure 9 market share data (see para. 7.224 
supra).  Korea asserts that the evidence before the ITC demonstrated that non-subject imports 
accounted for a six
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Capacity Increases 

7.333 Korea asserts that the ITC completely ignored large increases in DRAM capacity undertaken 
by suppliers other than Hynix.  Korea asserts that the ITC itself commented on the significance of 
capacity to the DRAM industry in the "Conditions of  Competition" section of its determination.  
According to Korea, the ITC appropriately recognized that both the timing and quantity of capacity 
increases can affect DRAM market pricing, and therefore profitability.  Korea argues, however, that 
the ITC then either completely forgot or deliberately ignored this very fact when analyzing the effect 
of other possible causes to the change in the domestic industry’s financial condition.  Korea asserts 
that, although the ITC received substantial information and data that demonstrated that other suppliers 
increased DRAM production capacity much more than did Hynix during the period examined, there is 
zero discussion of this information in the ITC discussion of factors that had an adverse impact on the 
domestic industry. 

Micron's "Admitted" Technological and Production Difficulties 

7.334 Korea asserts that the ITC completely ignored the "admitted" technological and production 
difficulties of Micron during the claimed period of injury. 

7.335 Korea asserts that the ITC had substantial information before it concerning the extreme 
importance to DRAM manufacturers of handling the constant pressure to introduce DRAMs produced 
with the newest technology.  According to Korea, the evidence before the ITC demonstrated that 
Micron gambled on future market positioning through an emphasis on 0.11 micron technology 
development, missing a stronger market for Double Data Rate (DDR) products based on the 0.13 
geometry in 2002.  Korea argues that, by Micron’s own account, this was a significant mistake.  
According to Korea, the evidence on the record demonstrates that at its winter analyst meeting in late 
January 2003, Micron CEO Stephen Appleton admitted that Micron’s most damaging misstep of 2002 
was its failure to be positioned with 0.13 micron production for a strengthening market for 256M 
DDR products: 

I think we were caught off guard . . . . It turned out that was the sweet spot of the 
market . . . . At the time we made the decision to focus on 0.11 {Micron products}.  
As a result that impacted us quite a bit. 290 

7.336 Korea asserts that the ITC effectively ignored this important information in its analysis of 
other factors that affected the condition of the domestic industry during the period.  Korea argues that, 
notwithstanding that Micron was the largest US DRAM supplier and notwithstanding that the 
evidence before the ITC contains admissions by Micron that its technological foibles harmed 
Micron’s financial performance ("impacted us quite a bit "), the ITC only addresses the evidence in the 
three sentences of footnote 177 of its determination: 

Hynix argues that Micron was harmed by poor business decisions, noting in particular 
its failure to position itself to be able to capitalize on a pocket of strong demand in a 
particular market segment in 2002. {cite omitted}  Whatever negative effect any 
particular decisions may have had on Micron, they could not explain the harm 

                                                 
290 See Prehr. Br., at 124-28 and Exhibit 2 (Articles Nos. 1 (Anthony Cataldo, Full of Remorse, Micron 

Pins Hopes on 0.11-Micron Tech, Electronic Engineering Times, 27 January 2003 (hereinafter "Full Remorse") 
and 20 (Julie Howard, Micron Blames ’02 Losses on Product Misstep; Analysts Pose Tough Questions for Chip 
Maker, Idaho Statesman, 25 January 2003 (hereinafter "Micron Blames ’02 Losses on Product Misstep") 
(Exhibit 
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experienced the DRAM products industry as a whole.  This harm was not isolated to 
Micron and was due mainly to lower prices.291 

7.337 Korea submits that the complete absence of any serious analysis concerning Micron’s 
"admitted" business mistakes demonstrates that the ITC did not comply with the requirement of 
Article 15.5 that an investigating authority separate and distinguish injury caused by other factors so 
as not to attribute that injury to the subsidized imports, or the Article 15.1 requirement of an objective 
examination. 

7.338 The US recognizes that the Appellate Body, when interpreting the language concerning the 
investigating authorities’ obligation in antidumping duty investigations not to attribute injury caused 
by other factors to the subject imports, has referenced the Safeguards Agreement, as well as other 
reports reviewing determinations of competent authorities under the Safeguards Agreement.  The US 
contends that in the DRAMs investigation, the ITC met the standards articulated by the Appellate 
Body in those other reports. 

Non-subject imports 

7.339 The US asserts that, although Korea would have this Panel believe that the ITC completely 
disregarded the absolute and relative increase of non-subject imports, the ITC evaluated the presence 
of non-subject imports, determining that non-subject imports were in the US market throughout the 
period of investigation and at absolute volumes that were higher than subsidized subject imports.  The 
ITC also recognized that some domestic producers were responsible for some of the non-subject 
imports.  The US asserts that, although the ITC determined that non-subject imports were responsible 
for "the bulk of the market share lost by domestic producers during the period of investigation",292 it 
identified two reasons why it  did not find the volume of non-subject imports as significant as 
otherwise would be suggested. 

7.340 First, the US argues that the ITC determined, after examining the composition of non-subject 
imports, that a significant portion of non-subject imports were Rambus and specialty DRAM products 
for which domestic producers had no significant production during the period of investigation.  The 
US asserts that, contrary to Korea’s arguments, non-subject imports were not as substitutable with 
subject or domestic DRAM products for product mix reasons.  The US notes that Hynix itself, in a 
joint submission filed with Korean producer Samsung, emphasized that Samsung, whose US 
shipments of DRAM products were an important portion of US shipments of non-subject imports 
during the period of investigation, offered products that "differ[ed] substantially"293 from, were not 
interchangeable with, and thus did not compete with products made by US producers. 

7.341 Second, the US asserts that even those non-subject imports consisting of "standard" products 
did not have the price effects that subsidized subject imports did during the period of investigation.  
The US argues that, although there is no requirement in the SCM Agreement for the investigating 
authority to collect such data, and, to US knowledge, most do not collect any pricing data on non-
subject imports, the ITC collected pricing data on non-subject imports in this investigation.  The US 
asserts that, according to that pricing data, while the frequency with which non-subject imports 
undersold domestic -produced DRAM products increased between 2000 and 2002, the underselling 
frequency by non-subject imports was lower than, and increased less than, the underselling frequency 
by subsidized subject imports between 2000 and 2002.  The US argues in particular that non-subject 
imports undersold the domestic industry in 46.6 per cent of instances in 2000, 47.7 per cent in 2001, 
and 60.7 per cent in 2002 whereas subsidized subject imports undersold the domestic industry in 

                                                 
291 Final Injury Determination, at 26, n. 177 (Exhibit GOK-10). 
292  See, e.g., 
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51.0 per cent of instances in 2000, 56.0 per cent in 2001, and 69.8 per cent in 2002.  The US asserts 
that, consistent with these figures, the ITC concluded that for these "standard" pricing products, 
subsidized subject imports undersold non-subject imports in a majority of instances.  The US argues 
further that, even based on a disaggregated analysis of the pricing data on these "standard" products 
by brand name and source, subsidized subject imports were the lowest-priced source more often than 
DRAM products from any other source, contrary to Korea’s assertions.  The US argues that the ITC 
also found that, while non-subject imports’ market share grew, the "primary negative impact" on the 
domestic industry was due to lower prices,294 and that subsidized subject imports, themselves, were 
large enough in volume, and priced low enough, to have a significant impact, regardless of the 
adverse effects caused by non-subject imports. 

7.342 The US submits that the ITC also evaluated other reasons for the price declines.  The US 
asserts that Korea argues that the price declines during the period of investigation were due to other 
factors (such as product life cycles and business cycle changes in demand and supply that led to 
"boom" and "bust" periods characteristic of this industry).295 The US submits that the ITC explicitly 
evaluated these factors in its determination. 

Product Life Cycle  

7.343 The US asserts that the ITC examined price trends in the DRAM industry and determined that 
they are generally correlated with the product life cycle, whereby prices start high for new, state-of-
the-art products, decline rapidly as the product becomes a commodity, and continue to decline until 
the product is replaced by the next generation of technology, unless the product becomes a "legacy" 
product in short supply. 

Demand 

7.344 The US asserts that, contrary to Korea’s repeated characterization of a "collapse" in demand 
(echoing Hynix’s argument in the agency proceedings),296 the ITC examined data received in response 
to questionnaires tailored to this investigation, and determined that apparent US consumption of 
DRAM products in terms of billions of bits increased from 98.8 million in 2000 to 146.7 million in 
2001 and to 186.9 million in 2002, and was 55.3 million in interim 2003 compared to 42.8 million in 
interim 2002.  According to the US, the ITC concluded that the "slowing in the growth of apparent US 
consumption" in the latter portion of the period of investigation might be due in part to a decline in 
the quantity of personal computers sold. 297  The US argues that the ITC identified 2001 as the first 
year for which the number of personal computers sold declined rather than increased, and it also 
examined other possible reasons identified by questionnaire respondents, such as a slump in the 
telecommunications and network industry and a general recession.298 

Supply 

7.345   The US asserts that, contrary to Korea’s contention2997725 0  TD -0.1731  T62
11.25 
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prices of non-subsidized imports of the product in question, contraction in demand or 
changes in the patterns of consumption, trade restrictive practices of and competition 
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and distinguished the injurious effects of other  known factors from those of the alleged subsidized 
imports.  We note that the Appellate Body has clarified that the ITC was "free to choose the 
methodology it [would] use" to separate and distinguish the injurious effects of other factors from 
those of the alleged subsidized imports.  We also note that Korea has acknowledged that the ITC was 
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Korea also relies on record evidence to argue that Samsung's RAMBUS DRAMs (which are non-
subject imports) do not account for a significant proportion of its overall DRAM production.  
However, the ITC record also contained evidence (US reply to Question 17 from the Panel after the 
first substantive meeting) to the effect that Hynix and Samsung jointly submitted a brief to the ITC 
stating that non-subject imports included products that "differ[ed] substantially from and were not 
interchangeable with products made by US producers", and that "[n]o domestic producer makes 
Rambus chips."312  In these circumstances, and especially on the basis of the joint submission by 
Hynix and Samsung, we consider that an objective and impartial investigating authority could 
properly have determined that (1) 20 per cent of non-subject imports were not interchangeable with 
either subject imports or domestic industry shipments, and (2) the effect of non-subject imports on the 
domestic industry relative to that of subject imports was less than a simple volume-



 WT/DS296/R 
 Page 95 
 
 

 

boom/bust business cycle and product life cycle, and that these business and product life cycles could 
not account for the totality of the price declines suffered by the domestic industry.  The ITC's analysis 
of supply and capacity considerations, and their impact on the business cycle, is set forth in a section 
entitled "Supply Considerations."  This analysis has not been challenged by Korea.  Nor has Korea 
alleged that the capacity increase it refers to occurred outside of the normal business cycle.317  In a 
later part of the report, entitled "Price Effects of the Subject Imports", the ITC determined that 
"[w]hile slowing demand played some role, together with the operation of the DRAMs business cycle 
and product life cycles, the unprecedented severity of the price declines that occurred from 2000 to 
2001 and persisted through 2002 indicated that supplier competition was an important factor."318  In 
this way, the ITC explained that capacity increases, and the business cycle, could not account for the 
totality of the injury suffered by the domestic industry, because that injury was caused primarily by 
price declines that were not caused by the business cycle.  In particular, the ITC determined that 
"product-specific data showed price declines of 70 to 90 per cent from late 2000 through 2001",319 and 
noted that "[t]he parties agreed that the price decline in 2001 was the most severe in DRAMs 
history."320  Furthermore, there was record evidence to the effect that such declines were greater than 
the 20 to 40 per cent average annual price declines reported by Hynix and Micron. 321 

7.362 In this way, we consider that the ITC properly separated and distinguished the injurious 
effects of alleged subsidized imports from the injurious effects of capacity increases by non-Hynix 
suppliers, since it showed that such capacity increases (inherent in the DRAM business cycle) did not 
account for the totality of the injurious price declines suffered by the domestic industry. 322 

7.363 In light of the above, we reject Korea's argument that the ITC ignored changes in relative 
capacity when analyzing other factors affecting the domestic industry. 

Decline in demand 

7.364 Korea argues that the domestic industry was adversely affected by a drop in demand for 
products that use DRAMs, such as personal computers, and that this drop in demand led to a decrease 
in the rate of growth of demand for DRAMs.  Korea asserts that the injury suffered by the domestic 
industry was caused by such decrease in demand, rather than alleged subsidized imports.  Korea 
argues that Hynix imports have virtually nothing to do with the level of demand.  Korea submits that 
the ITC ignored record information regarding declining demand for products that use DRAMs. 

7.365 The ITC acknowledged that there was a decline in the growth of US apparent DRAM 
consumption, and that such decline "may be due in part to a decline in the quantity of personal 

                                                 
317 To the contrary, Korea's evidence of capacity increase is taken from findings made by the ITC  

concerning the boom-bust nature of the DRAM business cycle. See para. 264 of Korea's First Written 
Submission. 

318  See, e.g., Final Injury Determination, at 24-25 (Exhibit GOK-10). 
319  See, e.g., Final Injury Determination, at 24-25, I-11 (Exhibit GOK-10). 
320 Final Injury Determination , page 24, (Exhibit GOK-10).  Korea has not challenged this statement. 
321 Hearing Transcript (Mr. Tabrizi, Hynix witness) at 267-68 (Exhibit US-94).  At the first substantive 

meeting, Korea argued that Micron and Hynix had reported annual average declines, which could have included 
individual instances of price declines up to 90 per cent.  Korea did not present any evidence in support of this 
argument.  In its reply to Question 23 from the Panel after the first substantive meeting, the US demonstrated, 
with reference to Exhibit US-121, that none of the historical price data submitted by Hynix showed price 
declines as high as 90 per cent.  Accordingly, Korea has failed to demonstrate that the ITC erred in finding that 
price declines ranged as high as 90 per cent. 

322 While Korea emphasises that other suppliers increased their capacity more than Hynix, we do not 
consider that the relative capacity increases of Hynix imports and non-subject imports are relevant to the extent 
that the ITC has shown that increased capacity (no matter what source) does not account for the totality of the 
injurious price effects suffered by the domestic industry.  
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computers sold."323  The ITC also determined that "[w]hile slowing demand played some role, 
together with the operation of the DRAMs business cycle and product life cycles, the unprecedented 
severity of the price declines that occurred from 2000 to 2001 and persisted through 2002 indicated 
that supplier competition was an important factor."324 

7.366 Although the ITC clearly acknowledged the negative impact of slowing demand (in part 
resulting from the decline in demand for PCs), we do not consider that the ITC properly explained 
how it ensured that the injury caused by such decline in demand was not attributed to alleged 
subsidized imports.  In particular, although the ITC acknowledged that it played "some role" in the 
state of the domestic industry, it did not explain what that "role" was, nor how that "role" differed 
role
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boom-bust nature of the business cycle is caused by discrepancies between supply and demand.330  
However, Korea's argument is different, in that it is addresses the injurious effects of a slowing of the 
growth in demand unrelated to the business cycle, i.e., caused by the decline in demand for products 
using DRAMs such as PCs.  The fact that such slowing demand is distinct from the operation of the 
business cycle is confirmed by the ITC referring separately to "slowing demand" and "the operation of 
the DRAMs business cycle" in the same sentence.  In the absence of any meaningful explanation of 
the nature and extent of the injurious effects of the slowing in demand, it is not apparent from the face 
of the Final Injury Determination whether, or how, the ITC separated and distinguished the injury 
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6. Did the ITC properly define domestic industry, subject imports and non-subject 
imports? 

(i) Arguments of the parties 

7.372 Korea claims that the ITC defined the subject imports and domestic industry inconsistently, 
preventing a proper examination of imports under Article 15.2, or the domestic industry under 
Article  15.4, of the SCM Agreement. 

7.373 Korea asserts that the evidence before the ITC demonstrated that for some DRAM producers, 
the assembly/casing stage is often undertaken in a different country from where the design and wafer 
fabrication are done.  Korea asserts that an important question in the case, therefore, became what was 
the appropriate country of origin of a DRAM for which production occurred in two countries; that is, 
whether a particular DRAM shipment is to be considered a Hynix product from Korea, a product of 
the US or a "non-subject" import from another country. 

7.374 Korea notes that the DOC ruled that subject merchandise only includes those Hynix DRAMs 
for which  the wafer was fabricated in Korea.  The DOC ruled that if a Hynix DRAM was "fabbed" in 
Korea but underwent assembly/casing in another country, the finished DRAM would still be 
considered "subject merchandise"  --  allegedly subsidized imported DRAMs from Korea.  Korea 
notes that, with respect to US produced DRAMs, the ITC adopted the same "wafer fabrication 
controls" approach that the DOC utilized for defining subject merchandise.  The ITC ruled that a 
DRAM would be considered "  or a 
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at HSME, but cased in Korea (since Hynix had no casing facilities in the US), were not in the scope of 
the investigation or subject to any eventual countervailing duty order. 

7.379 The US asserts that the ITC defined shipments of "domestic" products to include "DRAMs 
and DRAM modules made from (1) United States fabricated dice, regardless of assembly location, 
and (2) Samsung Korean-fabricated dice that were assembled in the United States (***), and (3) 3rd-
source-fabricated dice that were assembled in the United States."332  The US asserts that the ITC 
defined shipments of "non-subject" imports to include "Samsung Korean-fabricated and 3rd-source-
fabricated dice that were not cased in the United States."333 

7.380 The US claims that Korea is asking the Panel to find that the ITC was required to use a 
methodology that is not required by the SCM Agreement and that is internally inconsistent.  The US 
asserts that the methodology used by the ITC in this investigation was consistent with the SCM 
Agreement, internally consistent, and avoided data errors.  The US argues that the ITC, applying its 
normal six-factor test, examined whether certain production-related activities, if conducted in the US, 
were sufficient to warrant treating the companies engaging in those activities as domestic producers.  
The US asserts that, as part of this inquiry, the ITC considered whether assembly of uncased DRAMs 
into cased DRAMs constituted sufficient production-related activities to include companies that 
assembled uncased DRAMs into cased DRAMs in the domestic industry.  The US asserts that the ITC 
found that assembly operations involved sufficient production-related activity to constitute domestic 
production, and noted the absence of any dispute that the output of DRAM assembly operations – 
cased DRAMs – were part of the domestic like product.  The US submits that, in light of its finding 
that assembly operations were sufficient production-related activities to constitute domestic 
production, the ITC included companies that assembled DRAMs in the US in the domestic industry, 
and treated the output of those operations – cased DRAMs – as shipments of the domestic industry. 

7.381 The US notes that Korea does not dispute the ITC’s application of its six-factor test to 
determine what activities were sufficient to warrant treating the companies engaging in those 
activities in the US as domestic producers.  The US also notes that Korea does not dispute the ITC’s 
definition of the domestic industry as those producers that fabricate DRAMs in the US and those 
producers that assemble DRAMs in the US, but not module "packagers" or fabless design houses.  
The US notes, therefore, that Korea does not challenge the ITC’s determination based on Article 16 of 
the SCM Agreement.  The US argues that, instead, Korea would have the ITC define the domestic 
industry for certain purposes as "producers of the domestic like product," but then abandon that 
definition when it comes to calculating industry shipments.  According to the US, however, having 
found what constituted domestic production, having defined the domestic industry as producers of the 
domestic like product engaged in those production activities, and having found no basis to exclude 
any producer from the domestic industry, it was objective for the ITC to have applied the same, rather 
than a different, definition of the domestic industry for purposes of calculating the shipments of the 
domestic industry.  The US argues that including companies in the domestic industry and in turn 
relying on their compiled financial information for one purpose while applying a different definition 
of domestic production for purposes of assessing trade data (i.e., US shipments, market share, etc.) 
would be anomalous. 

(ii) Evaluation by the Panel 

7.382 The ITC defined the domestic industry as the producers of a domestic like product.  As a 
result, the question arose as to what activities constitute domestic production activities, i.e., when 
could an entity be said to be producing a domestic like product.  The ITC determined that both 
fabbing and assembly/casing constitute domestic production activities.  Such determination meant that 

                                                 
332  See, e.g., Final Injury Determination, at 6-11, 17 n.103, Table IV-5 n.1 (Exhibit GOK-10). 
333  See, e.g., Final Injury Determination, at 6-11, Table IV-5 n.2 (Exhibit GOK-10). 
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7. Conclusion 

7.387 In light of the above, we find that the ITC's Final Injury Determination did not properly 
ensure that injury caused by one known factor other than the allegedly subsidized imports was not 
attributed to the allegedly subsidized imports, contrary to Article 15.5 of the SCM Agreement.  We 
therefore conclude that the ITC's Final Injury Determination, and the Final Countervailing Duty 
Order based thereon, are inconsistent with Article 15.5 of the SCM Agreement, and that the US is 
therefore in violation of that provision. 

7.388 We reject Korea's claims that the US violated: 

• Article 15.2 because inter alia, the ITC determinations improperly assessed the 
significance of the volume effects of subject imports; 

• Article 15.2 because inter alia , the ITC determinations improperly assessed the 
significance of the price effects of subject imports; 

• Article 15.4 because inter alia, 
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account for the fact that representatives of the US domestic industry are never permitted to attend any 
part of the verification proceedings. 

7.398 The US is of the view that, while Article 12.6 gives Korea the right to object to the 
investigations conducted within its territo
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7.409 Korea’s claims concern the propriety of the DOC’s investigation, and the consistency of the 
DOC’s determinations of GOK entrustment or direction and specificity with Articles 1 and
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H. THE LEVY OF COUNTERVAILING DUTIES – ARTICLE 19.4 OF THE SCM AGREEMENT AND 
ARTICLE VI.3 OF THE GATT 1994 

7.416 Korea claims that the US has levied countervailing duties in excess of the value of alleged 
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come into play.  Korea argues that the decision by the US to impose the countervailing duty order in 
this case thus violates Article 10 and 32.1. 

7.423 The US asserts that Korea’s claims under Articles 10 and 32.1 of the SCM Agreement are 
dependent claims, in that they depend upon a finding of an inconsistency with an obligation contained 
in some other provision of the SCM Agreement or GATT 1994.  The US asserts that, because the US 
has not acted inconsistently with any such other provisions, the countervailing duty order is, by 
definition, not inconsistent with Articles 10 or 32.1. 

7.424 We note that Korea's Article 10 and 32.1 claims are dependent on its claims against the DOC 
subsidy determinations and the ITC's injury determinations.  Thus, to the extent that we reject those 
claims, there is no basis to find that the ITC's injury determinations are inconsistent with Articles 10 
and 32.1.  To the extent that we uphold those claims, we do not consider it necessary to make a 
finding under Articles 10 and 32.1. 

J. ARTICLE 22.3 OF THE SCM  AGREEMENT 

7.425 Korea submits that the ITC's Final Injury Determination failed to comply with Article 22.3 of 
the SCM Agreement, which provides: 

Each [public] notice shall set forth, or otherwise make available through a separate 
report, in sufficient detail the findings and conclusions reached on all issues of fact 
and law considered material by the investigating authorities. 

7.426 Korea asserts that the ITC's public determination failed to provide sufficient detail on 
important issues regarding the volume and price effects of the alleged subsidized imports, and the 
causal link between alleged subsidized imports and the injury to the domestic industry. 

7.427 The US submits that the ITC's Final Injury Determination complied with Article 22.3. 

7.428 We note that Korea's Article 22.3 claim is dependent on its claims under Articles 15.1, 15.2 
and 15.5 of the SCM Agreement.  Thus, to the extent that we reject those claims , there is no basis to 
find that the ITC's Final Injury Determination  is inconsistent with Article 22.3.  To the extent that we 
uphold those claims , we do not consider it necessary to make a finding under Article 22.3.  Since the 
ITC's Final Injury Determination is inconsistent with Article 15.5 in respect of part of the ITC's non-
attribution analysis, the adequacy of the ITC's public notice in respect of that part of its non-
attribution analysis is immaterial.347 

VIII. CONCLUSIONS AND RECOMMENDATION  

8.1 For the reasons set forth above, we conclude that the DOC's Final Subsidy Determination, the 
ITC's Final Injury Determination, and the Final Countervailing Duty Order based thereon, are 
inconsistent with Articles 1, 2 and 15.5 of the SCM Agreement.  We therefore conclude that the US is 
in violation of those provisions of the SCM Agreement. 

8.2 For the above reasons, we reject Korea's claims that the US violated: 

• Article 2 in so far as Korea's claim concerns the DOC's finding the alleged subsidies 
provided by Group A creditors were specific; 

                                                 
347 We note that such an approach is consistent with that adopted by previous panels, including 

Guatemala – Cement II (para. 8.291, note 48), Appellate Body Report, EC – Bedlinen (Article 21.5 – India) 
(para. 6.259), and Argentina – Poultry Anti-Dumping Duties (para. 7.293).  





 


