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WORLD TRADE ORGANIZATION
APPELLATE BoDY
China — Measures Affecting Trading Rights AB-2009-3
and Distribution Services for Certain
Publications and Audiovisual Entertainment Present:
Products
Hillman, Presiding Member
China, Appellant/Appellee Oshima, Member
United States, Other Appellant/Appellee Ramirez-Hernandez, Member
Australia, Third Participant
European Communities’, Third Participant
Japan, Third Participant
Korea, Third Participant
Separate Customs Territory of Taiwan, Penghu,
Kinmen and Matsu, Third Participant

. Introduction
1. China and the United States each appeals certain issues of law and legal interpretations

developed in the Panel Report, China — Measures Affecting Trading Rights and Distribution Services
for Certain Publications and Audiovisual Entertainment Proditts "Panel Report").> The Panel
was established to consider a complaint by the United States concerning a series of Chinese measures

regulating activities relating to the importation and
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Accession Working Party Report")® because, by limiting trading rights to wholly Chinese State-owned
enterprises, the measures restrict the right of enterprises in China, foreign enterprises, and foreign
individuals, to import the relevant products into China.® The United States alleged violations of
paragraphs 5.1 and 5.2 of China's Accession Protocol, and of paragraph 1.2 of China's Accession
Protocol to the extent that it incorporates commitments referred to in paragraphs 83 and 84 of China's
Accession Working Party Report.’

3. Additionally, the United States claimed that certain of China's measures are inconsistent with
Article XVI and/or Article XVII of the General Agreement on Trade in Servidd® "GATS")

because they:

@ prohibit foreign-invested enterprises in China from engaging in certain types of

distribution of reading materials and electronic distribution of sound recordings;

(b) limit the commercial presence for the distribution of AVHE products within China to

Chinese-foreign contractual joint ventures with majority Chinese ownership; or

(©) impose on those foreign-invested enterprises in China that are permitted to engage in
the distribution of AVHE products or certain reading materials requirements that are

more burdensome than those applicable to domestic distributors.?

4, Finally, the United States claimed that certain of China's measures are inconsistent with
Article I11:4 of the General Agreement on Tariffs and Trade 1994 "GATT 1994") because they:

@) restrict the distribution of certain imported reading materials within China by
requiring that, unlike the situation for like domestic products, distribution be
conducted only by wholly Chinese State-owned enterprises, only through

subscription, and only to subscribers approved by the Chinese Government;

(b) limit to wholly Chinese-owned enterprises the distribution of certain imported

reading materials, while the distribution of like domestic products is not so limited,;

) discriminate against imported sound recordings intended for electronic distribution
within China by subjecting them to more burdensome content review requirements

than like domestic products; or

SWT/ACC/CHN/49 and WT/ACC/CHN/49/Corr.1.
®Panel Report, para. 2.3(a).

"Panel Report, para. 3.1(a).

®panel Report, paras. 2.3(b) and 3.1(b) and (c).



WT/DS363/AB/R
Page 3

(d) discriminate against imported films for theatrical release by limiting the distribution
of such imported films to two wholly Chinese State-owned enterprises, while the

distribution of like domestic products is not so limited.’

5. The Panel addressed each of the Chinese legal instruments challenged by the United States.*
The Panel considered procedural objections raised by China and found that claims in respect of
several measures were not within the Panel's terms of reference in accordance with the requirements
of Article 6.2 of the Understanding on Rules and Procedufggverning the Settlement of Disputes
(the "DSU")." The Panel also determined that two of the instruments challenged by the United States

were not "measures" within the meaning of Article 3.3 of the DSU.*
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6. The Panel then considered whether China's measures are consistent with China's trading
rights commitments in paragraphs 1.2, 5.1, and 5.2 of China's Accession Protocol and in

paragraphs 83(d) and 84(a) and (b) of China's Accession Working Party Report. China's trading
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commitments under the Accession Protocol".® Instead, the Panel "proceed[ed] on the assumption that
Article XX(a) is available to China as a defence for the measures [the Panel had] found to be
inconsistent with [China's] trading rights commitments under the Accession Protocol" and examined,
based on that assumption, “whether the relevant measures satisfy the requirements of
Article XX(a).""" The Panel determined that none of the provisions of China's measures that it had
found to be inconsistent with China's trading rights commitments are "necessary to protect public
morals™ within the meaning of Article XX(a) of the GATT 1994, and that China therefore had not

established that the provisions are justified under that exception.*®
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9. Regarding the distribution of AVHE products, the Panel found that several provisions
permitting distribution by foreign-invested contractual joint ventures only when the Chinese partner

holds a majority share are inconsistent with Article XV1:2(f) of the GATS.? With respect to certain
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1. Arguments of the Participants and the Third Participants
A. Claims of Error by China — Appellant
14. China's appeal concerns three aspects of the Panel Report. First, China appeals the Panel's

finding that China's trading rights commitments under paragraphs 1.2 and 5.1 of China's Accession
Protocol and paragraphs 83(d) and 84(a) and (b) of China's Accession Working Party Report, which
apply only to trade in goods, apply to China's measures concerning films for theatrical release and

unfinished audiovisual products®
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content of films and the services related to such content. China claims that, in so finding, the Panel
committed errors of law and legal interpretation, and failed to conduct an objective assessment of the
facts before it, in violation of Article 11 of the DSU. Because the Panel's findings of inconsistency

regarding Article 30 of the Film Regulatiorand Article 16 of the Film Enterprise Rulevere based on
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content, and are not about goods. The plain wording of Articles 1, 2, 5, 24 through 29, and 31 of the
Film Regulationindicates that this measure focuses on content that can be commercially exploited,
rather than on "the material used for the[] exploitation.*” In China's view, the Appellate Body has the
authority to, and should, examine these other Articles in the Film Regulationin order to determine the
meaning and scope of Article 30. The Appellate Body has, in prior disputes, found that the
assessment of the WTO-consistency of municipal law is a process of legal characterization, and thus

an issue of law subject to appellate review under Article 17.6 of the DSU.“® Moreover, China
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provisions are inconsistent with China's trading rights commitments in paragraphs 1.2 and 5.1 of
China's Accession Protocol and paragraphs 83(d) and 84(a) and (b) of China's Accession Working
Party Report.

(b) Article 5 of the 2001 Audiovisual Products Regulatiamd Article 7
of the Audiovisual Products Importation Rule

22. China asserts that the Panel erred in finding that Article 5 of the 2001 Audiovisual Products
Regulationand Article 7 of the Audiovisual Products Importation Ruleshich concern unfinished
audiovisual products® imported for publication, are inconsistent with China's obligation under
paragraph 1.2 of China's Accession Protocol and paragraph 84(b) of China's Accession Working Party
Report to grant in a non-discretionary manner the right to trade. China seeks to have these findings

reversed on the specific ground that the Panel erred in finding that China's obligation to grant in a
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Should the Appellate Body do so, China further requests the Appellate Body to complete the analysis
and find that China's measures are justified under Article XX(a) of the GATT 1994,

25. China points out that cultural goods and services have a very specific nature "[a]s vectors of

identity, values and meaning"®

, in that they do not merely satisfy a commercial need, but also play a
crucial role in influencing and defining the features of society. Noting that this specificity of cultural
goods has been affirmed by the UNESCO Universal Declaration on Cultural Diversitgnd by the
UNESCO Convention on the Protection and Promotion of the Diversity of Cultural Expressions
nbl

China requests the Appellate Body to be "mindful™" in the present appeal of the specific nature of

cultural goods.
(@) The State-Ownership Requirement

26. China requests the Appellate Body to reverse the Panel's finding that the requirement in
Article 42(2) of the Publications Regulatiorthat publication import entities be wholly State-owned
(the "State-ownership requirement”) is not "necessary to protect public morals” in China within the
meaning of Article XX(a) of the GATT 1994. China alleges that the Panel misrepresented China's
arguments relating to the State-ownership requirement, and that these misrepresentations result in
errors of law and a failure by the Panel to make an objective assessment of the matter before it, in
violation of Article 11 of the DSU.

27. China alleges that the Panel mistakenly reduced an argument that China made to "a mere 'cost

analysis"'®

and failed to recognize that China's argument in fact related to the balance reached
between the performance of a public policy function and the cost associated with performing this
public policy function. China asserts that it explained to the Panel that the Chinese Government could
not require enterprises with private investment in China to bear the substantial cost of performing the
public policy function of content review, but could require only those enterprises in which the State

owns all equity to bear the cost of conducting content review.%

28. China asserts that the Panel also misrepresented its argument that only wholly State-owned

enterprises are capable of satisfying the reqeg
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that its argument was not only about cost, but also about the capacity to perform content review in a
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(c) The Restrictive Effect of the Measures

30. China alleges that the Panel erred in extending its assessment of the restrictive effect of the
measures at issue, notably, to those wishing to engage in importing, in particular on their right to
trade. China contends that, in so doing, the Panel placed an "unsustainable burden of proof*® on
China. In China's view, the Panel's reasoning is circular because it relied on the restrictive effect of
the measures both in finding that the measures at issue constitute a violation of China's obligation to
grant the right to trade and in finding that the measures are not "necessary" within the meaning of
Article XX(a) of the GATT 1994. China contends that, by considering the restrictive effect of the

measures on those wishing to engage in importing in the context of both the analysis of consistency
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involvement is much more limited. China takes issue with the Panel's statement that the cost of
content review, if performed exclusively by the
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(e) Completion of the Analysis

34. Should the Appellate Body find that China's measures are "necessary" under Article XX(a) of
the GATT 1994, China requests the Appellate Body to complete the analysis and find that the
measures comply with the requirements of the chapeau of Article XX and that Article XX(a) is
available as a defence to a violation of China's trading rights commitments under its Accession

Protocol. China refers, in this regard, to the arguments that it ma
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Article 3.2 of the DSU in failing to apply the in dubio mitiusprinciple and not adopting an

interpretation that was less onerous to China.”
€) Article 31 of the Vienna Convention

38. China observes that, under Article 31 of the Vienna Conventign"ordinary meaning",
"context", and "object and purpose” cannot be considered in isolation from one another. Rather,
Avrticle 31 sets out a single rule and an integrated process of treaty interpretation requiring an analysis
not only of each of these elements, but also of the interaction of the various elements with each other.
Thus, the ordinary meaning of a term cannot and should not be finally determined before a panel has
examined such meaning in the relevant context and in the light of the object and purpose of the treaty.
According to China, the Panel failed to perform such a "holistic approach"” to treaty interpretation

when it interpreted the phrase "sound recording dist
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in fact inconclusive."® China maintains that the Panel should therefore have proceeded to examine
the two possible dictionary meanings in the light of the relevant context and the object and purpose of

the treaty.

40.
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of the term it seeks to interpret.®® It follows, in China's view, that, because the various dictionary
definitions were inconclusive, the Panel should have undertaken a careful examination of each

possible meaning in the relevant context and in the light of the object and purpose of the treaty.

42. Turning to the Panel's examination of the contextfor "Sound recording distribution services",
China claims that, in addition to its failure to engage in an analysis of context with respect to the
relevant alternative dictionary meanings, the Panel further erred in concluding that the various
elements that it examined as relevant context supported its original understanding of the ordinary
meaning of this phrase as encompassing the distribution of intangible sound recordings by electronic
means. Rather, argues China, a proper contextual analysis would also have been inconclusive. China
makes a number of specific arguments relating to the Panel's analysis of: (i) the other elements
inscribed under sector 2.D (Audiovisual Services) in China's GATS Schedule; (ii) sector 4
(Distribution Services) of China's GATS Schedule, as well as the GATS Schedules of other WTO
Members; and (iii) the relevant GATS provisions themselves.

43, China claims that the Panel's interpretation of the context provided by the heading
"Audiovisual Services" in China's GATS Schedule also appears inconclusive. This is so because the
Panel's finding that the relevant sector may extend to services relating to content not embedded in
physical products "does not rule out the possibility that China could have scheduled commitments
concerning services related only to physical products."®® As for the Panel's interpretation of the entry
"Videos (...) distribution services" in China's GATS Schedule, China submits that the Panel should
have relied on dictionary definitions from the time of China's accession to the WTO and taken note of
the use of the plural term "video tapes" in the entry in the 1991 Services Sectoral Classification List
that corresponds to this part of China's Schedule.”™ China maintains that, had the Panel done so, it
would have understood that the word "videos" in China's entry on "Videos (...) distribution services"
refers to countable, physical copies of content recorded on video tapes. Instead, the Panel erred in
finding that this entry extends to the distribution of intangibles. China adds that, even admitting that
the entry "Videos (...) distribution services" extends to intangibles, does not mean that all other
distribution commitments under sector 2.D also extend to intangibles. With respect to the sub-sector

"Cinema Theatre Services" (relating to the construction and renovation of cinema theatres) within
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insertion under sector 2.D of services that would normally fall under other sectors has not had the
effect of excluding services that would normally fall under sector 2.D and, on the other hand, the
Panel's conclusion that "Sound recording distribution services" includes the distribution of intangibles

unless indicated otherwise.

44, China also considers that the Panel's analysis of the respective coverage of sector 2.D
(Audiovisual Services) and sector 4 (Distribution Services) of China's GATS Schedule was flawed
and ignored the logic of China's Schedule. The Panel appeared to take the view that, had China's
relevant entries under "Audiovisual Services" been intended to cover exclusively audiovisual products
in physical form, they would have been inserted under "Distribution Services", where the distribution
of physical goods is generally covered. Yet, as China explained to the Panel, China's GATS Schedule
was structured so as to group subclasses of services relating to audiovisual products under sector 2.D
because of their audiovisual content, thereby enabling China to include limitations relating to content
review for all products under that specific sector. Indeed, in China's view, the Panel itself seems to
have acknowledged this logic when
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46. China submits that the Panel's analysis of object and purpose was flawed because the Panel
failed to take account of the existence of several alternative meanings of "Sound recording
distribution services". The Panel failed to identify properly the object and purpose of the treaty
relevant to the ordinary meaning espoused by China. The Panel failed, in particular, to take account
of important principles that would have provided relevant guidance in its interpretation, namely,
following the positive-list principle, the reaching of a balance of concessions, and the principle of
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(b) Article 32 of the Vienna Convention

49, China contends that the Panel's approach to Article 32 of the Vienna Conventioof the
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in 1999 does not, as such, suggest any intention on the part of China to undertake a specific

commitment on these services.

52. In the light of the above, China claims that the Panel failed to apply properly the customary

rules of treaty interpretation codified in Article 32 of the Vienna Conventigracted inconsistently with
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Panel properly found that these provisions of the Chinese measures relating to films for theatrical
release "either directly regulate who may engage in importing of 'hard-copy cinematographic films' or

necessarily affect who may engage in importing of such goods."*®®

55. The United States maintains that China's arguments on appeal "are premised on an artificial
dichotomy between film as mere content (which China contends is not a good) and the physical
carrier on which content may be embedded (which China views as a good)."**® However, the United
States emphasizes that its claim in this dispute concerns measures regulating the importation of an
integrated product—a film for theatrical release—which consists of a carrier medium containing
content. The United States argues that, contrary to China's assertion that the United States shifted the
focus of its claim from "films for theatrical release” to "hard-copy cinematographic films", the good
subject to the United States' claim—hard-copy cinematographic film used for projecting motion

pictures—has always been a tangible good.

56. The United States highlights that China stated before the Panel that "only entities designated
by [China's State Administration on Radio, Film and Television] SARFT can import foreign films for
public show".*® China further submitted that, "[i]f the importation of such foreign motion picture
requires importation of exposed and developed cinematographic film containing such motion picture,

"1 In the United States' view, these

the importation entity will import such cinematographic film.
statements prove that China's measures affect the importation of a good and that they are inconsistent
with China's trading rights commitments due to their restrictions on who may import the good.
Moreover, arguing that the measures are focused on content and not on the importation of hard-copy
cinematographic films amounts to asserting that goods containing content should not be treated as

goods. Such logic would imply that measures regulating books, which also contain content, would
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material (i.e., physical medium) on which the film is printed, or the film stock."**®
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provide the service in question"*", and argues that China concedes in this statement that films for

theatrical release are goods.

60. Finally, the United States submits that the Panel's finding on the applicability of China's
trading rights commitments to the measures concerning films for theatrical release would not
undermine China's right to conduct content review. The United States stresses that China has not
invoked Article XX(a) of the GATT 1994 as a defence with respect to the United States' claims that
the measures concerning films for theatrical release are inconsistent with China's trading rights
commitments. Moreover, even if China had invoked such a defence before the Panel, it would have
failed because the restriction on who may import films does not contribute to the protection of public
morals in China. The United States emphasizes that it has not challenged in this dispute China's right
to prohibit the importation of specific goods that do not pass the content review, and thus this right is
not being undermined. The United States argues that granting trading rights to all enterprises would

not prevent China from barring the importation of specific products carrying prohibited content.

(b) Article 5 of the 2001 Audiovisual Products Regulatiamd Article 7
of the Audiovisual Products Importation Rule

61. The United States requests the Appellate Body to uphold the Panel's findings that Article 5 of
the 2001 Audiovisual Products Regulatiemd Article 7 of the Audiovisual Products Importation Rule
are subject to, and inconsistent with, China’s obligation to grant in a non-discretionary manner the
right to trade under paragraph 1.2 of China's Accession Protocol and paragraph 84(b) of China's
Accession Working Party Report.

62. The United States recalls that the Panel rejected China's argument that the measures
concerning unfinished audiovisual products are not subject to China's obligation to grant in a
non-discretionary manner the right to trade. On appeal, China dos not repeat the arguments that it
made before the Panel—that the measures concerning unfinished audiovisual products do not regulate
trade in goods, but rather regulate trade in services. Rather, the United States notes, China merely
asserts that the Panel's analysis of the 2001 Audiovisual Products Regulatiand the Audiovisual
Products Importation Rulés in error to the extent it incorporates the analysis related to films for

theatrical release.

129ynited States' appellee's submission, para. 135 (quoting China's appellant's submission, para. 242).
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63. The United States underlines that, as the Panel also noted, unfinished audiovisual products are
classified under both the 2007 Harmonized System* and China's own Schedule of Concessions for
goods.'?? This supports the Panel's finding that unfinished audiovisual products are goods. The Panel
rightly found that Article 5 of the 2001 Audiovisual Products Regulati@would necessarily affect
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misrepresent China's argument relating to the cost of content review. By stating that, in China's view,
privately owned enterprises cannot be expected to pay for performing a public interest function'?, the
Panel fully captured China's argument. The Panel further noted that non-State-owned publication
import entities could be expected to face cost-based incentives related to content review and respond

to dissuasive sanctions just as State-owned enterprises do under the current Chinese measures, and
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(b) The Exclusion of Foreign-Invested Enterprises

68. The United States requests the Appellate Body to uphold the Panel's findings that the
provisions™® prohibiting foreign-invested enterprises from engaging in the importation of the relevant
products do not make a material contribution to the protection of public morals in China. The United
States disagrees with China that the Panel's findings concerning the exclusion of foreign-invested

131 in error because the Panel relied on its

enterprises from importing are "by necessary implication
finding with respect to the State-ownership requirement to conclude that the provisions excluding
foreign-invested enterprises from importing do not contribute to the protection of public morals in
China. Rather, according to the United States, because the Panel's analysis and finding set out in
relation to the State-ownership requirement were correct, and since the Panel's reasoning was based
on a necessary implication from that finding, the Panel's analysis of China's measures excluding

foreign-invested enterprises was also correct.

69. Regarding China's argument that foreign-invested enterprises "may not have" the required
understanding and knowledge of the applicable standards of public morals to ensure the level of
protection sought by China, the United States asserts that it is not clear that China presented this
argument to the Panel. In addition, the United States argues that China's concern that such enterprises
"may not have" certain qualifications does not logically lead to the conclusion that these enterprises
do not or could not have these qualifications. Regarding China's allegation that the Panel's finding on
the exclusion of foreign-invested enterprises contradicts the finding made earlier by the Panel—that
requiring qualified review personnel contributes materially to the protection of public morals in
China—the United States contends that there is no contradiction because China provides no reason to
believe that foreign-invested enterprises would be unable to hire such personnel. The United States
adds that the Panel found, instead, in its analysis of the State-ownership requirement, that foreign-

invested enterprises could attract qualified personnel.**









WT/DS363/AB/R
Page 33

75. In addition, the United States asserts that the proposed alternative would be essentially the
same as the one described by the wholly State-owned China National Publications Import and Export
(Group) Corporation (the "CNPIEC") in its 2006 report on operations. The fact that the CNPIEC has
implemented such a system serves to rebut China's argument that implementing such a system would
raise substantial technical difficulties for the Chinese Government.'**  The United States
acknowledges that the number of publications to be reviewed by the Government would increase
under the suggested alternative. However, the United States maintains that import statistics for
audiovisual products, for which the Chinese Government conducts content review pursuant to
Article 28 of the 2001 Audiovisual Products Regulatj@emonstrate that Chinese authorities are able

to perform content review of a large number of publications.'*?
(e) Completion of the Analysis

76. The United States submits that the Appellate Body should reject China's request to complete
the analysis. China's request is conditioned upon the Appellate Body finding that China's measures
are "necessary" within the meaning of Article XX(a) of the GATT 1994, which the United States has
argued that the Appellate Body should not do.

77. In addition, the United States emphasizes that China bears the burden of proof with respect to
each of the three issues in respect of which it requests completion of the analysis: (i) whether the
other alternative measures proposed by the United States are "genuine™ and "reasonably available"*;
(ii) whether China's measures satisfy the requirements of the chapeau to Article XX of the
GATT 1994; and (iii) whether Article XX(a) is available to China as a defence to an inconsistency
with its obligation to grant the right to trade under its Accession Protocol. Although China refers to
its arguments before the Panel, it has not met this burden because it has not identified, for any of those
three issues, factual findings by the Panel or undisputed facts that would enable the Appellate Body to
complete the analysis. Rather, China has left to the Appellate Body "the entire burden"*** of
identifying the means to complete the analysis, and may have placed the United States in the position
of having to respond for the first time to the asserted factual basis for completion of the analysis
during the oral hearing in the appeal. Thus, contends the United States, the Appellate Body should

not complete the analysis on any of these issues.

141
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3. The Scope of China's GATS Schedule Entry on "Sound Recording
Distribution Services"

78. The United States requests the Appellate Body to uphold the Panel's finding that China's
commitment on "Sound recording distribution services" in sector 2.D of its GATS Schedule includes

the electronic distribution of sound recordings. This finding led the Panel to hold that the relevant
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terms in the abstract, but it examined which of the meanings was to be attributed to the relevant term
in China's GATS Schedule. China's arguments do not establish that the Panel erred in its analysis of
ordinary meaning. To the contrary, asserts the United States, the Panel record fully supports the
Panel's conclusion that the ordinary meaning of the term "Sound recording distribution services" in
China's GATS Schedule encompasses the distribution of sound recordings through both physical and
non-physical media.

81. The United States also argues that the Panel correctly concluded that the relevant context
supported the Panel's interpretation of the ordinary meaning of "Sound recording distribution
services" as covering the distribution of sound recordings through both physical and non-physical
media. The United States emphasizes that, contrary to China's assertions, the Panel did not rely on

n149

any element of the context as "conclusive", and the Panel did not "rule out™™ the possibility that

China could have scheduled commitments covering only physical products.

82. Regarding the interpretation of the term "distribution”, the United States argues that the Panel
correctly found that this term encompasses the distribution of intangible products. As the GATS itself
makes clear, the term "distribution” is not limited to the distribution of goods or tangible objects.
Article XXVIII(b) of the GATS defines the supply of a service as including its "distribution”, and
services are not tangible objects. The United States adds that, in this part of its analysis, the Panel
specifically examined, and properly rejected, China's argument that the meaning of "distribution"
should be limited to the distribution of physical goods.

83. The United States agrees with the Panel's analysis of the sector heading "Audiovisual
Services" in China's GATS Schedule, and in particular with its observation that this heading does not
limit entries falling within its scope to services relating only to physical products. Regarding the entry
"Videos (...) distribution services" in China GATS Schedule, the United States disagrees with China
that the Panel should have relied upon the definition of the term "video" offered by dictionaries edited
at the time of the conclusion of China's accession negotiations. Such an argument is untenable for the
purpose of determining whether a particular technological means for supplying a service is covered by
a Member's GATS commitments.*® The United States recalls its argument before the Panel that the

GATS is technologically neutral in the sense that it does not contain any provisions that distinguish

“United States' appellee's submission, footnote 119 to para. 87 (quoting China's appellant's
submission, para. 134).

0The United States adds that, following China's logic, a commitment on "videos" undertaken in 2002
would not encompass DVDs, even though DVDs had alrea
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between the different technological means through which a service may be supplied, as well as the
observation by the panel in US — Gamblingthat a market access commitment entails that other
Members' service suppliers enjoy the right to supply a service through all means of delivery unless
otherwise specified in the relevant Member's Schedule.”®* The United States submits that, if China
had wanted to exclude the distribution of sound recordings through electronic means from its
commitment on "Sound recording distribution services", it could have explicitly done so in its
Schedule. Regarding the use of the plural "videos" instead of the singular "video" in China's GATS
Schedule, the United States points out that China's analysis appears to flow from a flawed premise,
because the relevant entry in the Services Sectoral Classification List is "video tape production and
distribution services", and the word "video" in this entry is used as an adjective rather than as a noun.
The United States adds that many nouns, such as "idea", can refer to intangible concepts that are

countable, whether they are referred to in the singular or in the plural form.

84. The United States claims that the Panel correctly found that the relationship between sector 4
(Distribution Services) and sector 2.D (Audiovisual Services) in China's GATS Schedule supports the

conclusion that sector 2.D includes the distribution of audiovisual products in non-physical form.
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86. Regarding the object and purpose of the GATS, the United States claims that none of the
arguments presented by China provides any guidance as to whether China undertook a commitment
on the electronic distribution of sound recordings. The preamble of the GATS cannot be read as
requiring an interpreter to depart from the customary rules of treaty interpretation codified in the

Vienna Conventignas this would not be consistent with Article 3.2 of the DSU. Moreover, the
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89. The United States observes that, in relation to the Panel's finding that Members were aware of
the technical and commercial viability of the electronic distribution of sound recordings at the time of
China's WTO accession, China has shifted its argument to state that "this fact alone does not establish
that they intended to make a commitment on such services."**? China's assertions that the distribution
of electronic sound recordings was not allowed in China at the time of its accession, and that China
did not adopt measures regulating the electronic distribution of sound recordings until 2003, were not

||ign0redlll53
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of the
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reasonably available alternatives", introduce "confusion".*®> For the United States, this is because the
term "necessary" appears to have been used in a different sense in the intermediate finding than in the
ultimate finding that the State plan requirement was not "necessary" given that a reasonably available

alternative measure had been identified.

93. As for the substance of the intermediate finding made by the Panel, the United States is of the
view that the Panel erred in finding that, in the absence of reasonably available alternatives, the State
plan requirement can be characterized as "necessary" to protect public morals in China. The United
States disputes, in particular, that the State plan requirement makes a material contribution to the
protection of public morals in China. Referring to the Appellate Body reports in US — Gamblingnd
Korea — Various Measures on Bgeiie United States maintains that the State plan requirement is not
significantly closer to the pole of "indispensable" than to the opposite pole of "simply making a

contribution".2¢3

94. The United States highlights multiple problems with the Panel's analysis of the State plan
requirement. First, the Panel did not actually examine the State plan, because China did not submit
the State plan, nor did it provide any information about the content of the State plan, or any past or
future plan. Instead, China simply stated that the State plan "concern[s] the quantity, geographical
and product coverage of publication import entities".*® The absence of information about the content
of the State plan meant that the Panel was precluded from assessing the actual State plan and its
impact, and was reduced to speaking in generalities. The United States emphasizes that the Panel
could not have properly weighed the contribution—if any—that the State plan made to achieving

China's objectives on the basis of the general assertions made by China.

95. Secondly, the United States contends that, because China did not provide the requested
information, the Panel could not know what China meant when it asserted that there was a "limited

number"®

of publication import entities, nor what rationale was used to justify such limit. The
United States also points to evidence that was before the Panel showing that, in 2006, there were 806
publishers of domestic books and electronic publications, almost 20 times more than the 42 approved

State-owned import entities in China.'®
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content review, it was unclear how China could argue that a large number of content reviewers would
undermine the consistency or quality of content review or affect whether the performance of that

review met the standard set by China.

96. Thirdly, the United States submits that the Panel failed to recognize the contradiction between
the requirement that publication import entities have branches in a large number of customs areas and
the rationale given for limiting the number of importing entities. Other evidence before the Panel
demonstrates that, while China appears to limit the number of publication import entities, it
simultaneously expands the number and location of actual content reviewers beyond such limited
numbers by requiring import entities to have branches that can cover many locations. This, according
to the United States, undermines the alleged benefits that the Panel presumed to flow from any limit
the State plan may place on the number of import entities, such as easier interaction between
Government authorities and the approved import entities to enhance consistency, and providing more

time to conduct annual inspections.

97. Fourthly, the United States contends that the Panel did not properly take into account the role
of the GAPP in content review. The Panel stated that a limitation on the number of publication import
entities would allow the GAPP to devote more time to conduct its annual ex postcontrols of
publication import entities' compliance with content review requirements. In the absence of
information regarding the nature of these annual inspections, however, it is, according to the United
States, impossible to assess how much of an additional burden—if any—would be caused by an
increase in the number of importing entities. For example, if the annual review involved actual
review of the imported publications, the workload for the GAPP would be a function of the number of
titles imported rather than of the number of publication import entities. The United States adds that,
because each branch of a publication import entity submits a report to the GAPP, the workload is at
least as much a function of the number of branches as it is a function of the number of entities

approved as publication import entities.

98. Finally, the United States takes issue with certain Panel statements regarding the restrictive
impact of the State plan requirement. In addition to the fact that the Panel could not have assessed
such restrictive impact in the absence of specific information on the State plan, the Panel's statement
that this requirement does not a priori exclude particular types of enterprises in China from
establishing an import entity is unclear. The State plan requirement might not exclude particular
types of enterprises from establishing an import entity, but it nevertheless is intended to limit the

number of publication import entities and thereby constitutes a restriction.
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99.
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102.
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104.  With respect to the United States' argument concerning the relationship between the
numerical limitation on publication import entities and the requirement for an extensive geographical
presence, China submits that this argument is premised on a misrepresentation of the way in which
inspections are carried out by the GAPP. According to China, it is the import entities themselves,
rather than the branches of the import entities, that are subject to annual review by the GAPP. The
various branches of import entities are obliged to submit inspection materials to the administration of
press and publication in their locality on an annual basis, and this local authority then issues an
examination opinion. Each branch must then submit its annual summary report and the local
authority's examination opinion to its parent company, which in turn submits them to the GAPP for
annual inspection. China also points to evidence it submitted demonstrating that, in cases of non-
compliance, it is the import entity itself, rather than any of its branches, that is subject to sanction

under applicable law.'™

105. Regarding the United States' argument that the total workload for the GAPP may be a
function of the number of titles imported rather than the number of publication import entities, China

contends that this argument is based on a misrepresentation of the character of the GAPP's annual
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E. Arguments of the Third Participants
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restrictiveness of that measure".*® Observing that WTO Members rely heavily on previous panel and

Appellate Body reports in relation to Article XX of the GATT 1994 in order to defend their measures
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who may import or export goods "where this is incidental (or necessary) to the regulation of the
relevant goods".*® The Panel in effect found that none of the measures at issue correspond to "core"
measures regulating trade, but left open the question of whether the measures are consequential,
incidental, and/or necessary to measures regulating trade in the relevant goods, that is, to measures
prohibiting certain content or requiring content review prior to importation. Because the availability
of Article XX(a) depends on the answer to this question, the European Communities considers that
the Panel erred in law by examining China's Article XX(a) defence on an arguendobasis. A detailed
substantive analysis under Article XX(a) should follow, and depend upon, a positive finding that
Article XX(a) applies—yet the Panel made no such finding. Before undertaking its Article XX(a)
analysis, therefore, the Panel should first have shown that "the measures found to be inconsistent with
[China's] trading rights commitments are incidental (in the sense of 'necessary’) to the regulation of
the relevant goods".® Moreover, the Panel's arguendoapproach was not helpful for effectively
resolving the dispute between the parties because China does not know whether it can adopt "less
GATT-inconsistent (less restrictive) alternative measures, such as those pointed out by the United

States"'®® without running the risk of a renewed and successful WTO challenge of such measures.

112.  With respect to the analysis of the "necessity" of the State-ownership requirement, the
European Communities does not believe that the Panel misrepresented China's arguments, erred in
law, or failed to make an objective assessment of the matter before it, in violation of Article 11 of the
DSU. The European Communities does not share China's position that the costs relating to a "public

policy function®

cannot be imposed on privately owned enterprises, and points to the example of
marketing approval procedures for pharmaceutical products or other highly regulated goods, the costs
of which are borne by private enterprises and then passed on to consumers. Privately owned
enterprises could also perform the task of content review if properly trained staff were employed.
Even if the activity of content review must be carried out by State entities, it does not follow that
prohibiting the importation of such products by privately owned enterprises is necessary for the
protection of public morals. Rather, explains the European Communities, privately owned enterprises
could, before importing or marketing the products, submit the products to be imported to the State

entity responsible for carrying out the content review, and pay that entity a fee.

113.  Concerning China's argument that the Panel erred in interpreting Article XX(a) of the
GATT 1994 as requiring the Panel to also weigh the restrictive impact that the measures at issue may

have "on those wishing to engage in importing”, in particular on their right to trade, the European

8European Communities' third participant's submission, para.8 (referring to Panel Report,
para. 7.276).

¥Eyropean Communities' third participant's submission, para. 11.

188 yropean Communities' third participant's submission, para. 12.

e ropean Communities' third participant's submission, para. 16.






WT/DS363/AB/R
Page 49



WT/DS363/AB/R
Page 50

evidence or information".**® China did not sustain its burden of demonstrating why it is necessary for
the protection of public morals that all entities—other than those that are wholly State-owned—be
excluded from importing publications; nor did China demonstrate why private traders would not and
could not meet the importation requirements of the Chinese Government. With respect to China's
argument that it is "necessary" for importers of publications to be wholly State-owned, because only
wholly State-owned enterprises can understand the criteria for content review and applicable
standards of public morals in China, Japan points to Article X:1 of the GATT 1994, which requires
not only that measures be published, but that they be published "in such a manner as to enable
governments and traders to become acquainted with them." This requirement of transparency shows
that China may not fail to publish or disclose regulatory criteria for a product and then channel all
imports of that product through wholly State-owned enterprises that the Government has fully
informed regarding the actual detailed criteria applied to the product. Furthermore, Japan argues that
China failed to explain why alternative measures are not reasonably available, and that China does not
raise new arguments on appeal that would justify a reversal of the Panel's finding in this regard.

120. Japan supports the Panel's reading of China's GATS Schedule commitments, and

characterizes as "troubling"'*’

the notion that new services are necessarily unbound. Given that
China's Schedule refers to the 1991 United Nations Provisional Central Product Classification (the
"CPC"), which is exhaustive, the only relevant questions are: (i) where in the CPC a service is
covered; and (ii) whether a new service falls within the scope of an existing commitment. Japan
emphasizes that China's GATS Schedule entry on "Sound recording distribution services" does not
specify any limitation on the means by which distribution may be carried out. The Panel correctly
found that this commitment includes the electronic distribution of sound recordings, and properly
interpreted the meaning of this entry through recourse to Articles 31 and 32 of the Vienna Conventian
Japan adds that use of the in dubio mitiusprinciple would be "wholly inappropriate in interpreting an

individually bargained commitment".**®
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discussion of factual, rather than legal, issues. Korea cautions that the parties should not be given a
second chance to discuss the facts, but adds that the Appellate Body should closely scrutinize the
Panel's findings so as to determine whether the Panel complied with its duties under Article 11 of the
DSU.

122.  As regards China's defence under Article XX(a) of the GATT 1994 and the Panel's
intermediate finding concerning the necessity of the State plan requirement, Korea recalls that China
bore the burden of demonstrating that the contested measure satisfies the requirements of
Avrticle XX(a). Even if the State plan was not available in written form during the Panel proceedings,
non-written evidence, such as a Government official's explanation of the content and implementation
of the plan, could have been used to establish a prima faciecase. Korea finds it difficult to understand
how the Panel could have evaluated the effect of the State plan without actually reviewing it.
According to Korea, to the extent that the Panel erroneously applied the prima faciethreshold with
respect to the State plan requirement, the Panel may have failed to properly discharge its duties under
Article 11 of the DSU.

123.  In Korea's view, the Panel's analysis of China's GATS Schedule entry "Sound recording
distribution services" was done in an extensive and comprehensive manner in accordance with the
interpretative principles of the Vienna Conventiorand relevant Appellate Body jurisprudence,

notably, the "holistic approach"'*

set out in EC — Chicken CutsIn Korea's view, Article 11 of the
DSU requires a panel to interpret a particular term to the extent that the interpretation of the term is
essential to resolve the dispute. In this case, the Panel extensively explained its step-by-step approach
to the interpretation of the term "Sound recording distribution services". The Panel was certainly
aware of the existence of different definitions, but it appears to have made a specific choice that it
believed was the most appropriate to resolve the dispute. The Panel also reviewed the context and the
object and purpose of the GATS so as to confirm the dictionary meaning of the term and checked the
relevant preparatory work including the circumstances of the conclusion of the treaty. For all of these
reasons, Korea believes that the Panel correctly considered all relevant elements of interpretation
separately and collectively before reaching its conclusion and did not, as China portrays it, engage in

n200

a "cherry-picking"~" exercise.

%K orea's third participant's submission, paras. 21 and 22 (referring to Appellate Body Report, EC —
Chicken Cutspara. 176).
200
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1. Issues Raised in This Appeal
124.  The following issues are raised in this appeal:

@) Whether the Panel erred in finding that China's measures pertaining to films for
theatrical release and unfinished audiovisual products are subject to China's trading

rights commitments and, more specifically:

0] whether the Panel erred in finding that Article 30 of the Film Regulation
and Article 16 of the Film Enterprise Ruleare subject to China's trading
rights commitments as set out in paragraphs 1.2 and 5.1 of China's Accession
Protocol and paragraphs 83(d) and 84(a) and (b) of China's Accession
Working Party Report, and whether, in making this finding, the Panel failed
to make an objective assessment of the facts, in violation of Article 11 of the
DSU;

(i) whether the Panel erred in finding that Article 5 of the 2001 Audiovisual
Products Regulatiomand Article 7 of the Audiovisual Products Importation
Ruleare subject to China's obligation to grant in a non-discretionary manner
the right to trade, as set out in paragraph 1.2 of China's Accession Protocol
and paragraph 84(b) of China's Accession Working Party Report, and
whether, in making this finding, the Panel failed to make an objective

assessment of the facts, in violation of Article 11 of the DSU;

(b) Whether, by virtue of the introductory clause of paragraph 5.1 of China's Accession
Protocol, Article XX(a) of the GATT 1994 may be invoked by China in this dispute
as a defence to the violations of its trading rights commitments; and whether, in
finding that China had not demonstrated that the provisions?* that China sought to
justify under Article XX(a) of the GATT 1994 are "necessary" to protect public

morals:

“Articles X:2 and X:3 of the List of Prohibited Foreign Investment Industries in the Catalogue in
conjunction with Articles 3 and 4 of the Foreign Investment RegulatipnArticle 4 of the Several Opinions
Article 41, and Article 42 in conjunction with Article 41, of the Publications RegulatignArticle 27 of the 2001
Audiovisual Products RegulatipnArticle 8 of the Audiovisual Products Importation Ryleand Article 21 of
the Audiovisual (Sub-)Distribution Rule
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Q) the Panel erred in law, or failed to make an objective assessment of the matter

before it, in violation of Article 11 of the DSU, in its analysis of the
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V. Overview of the Measures at Issue and the Panel's Findings
A. Introduction

125.  This dispute concerns measures of China relating to the importation into China, and/or
distribution within China, of certain products consisting of reading materials, audiovisual products,

sound recordings, and films for theatrical release.

126.  The United States alleged before the Panel that the measures at issue: (i) fail to grant the right

204 205

to trade”™ to enterprises in China and foreign enterprises and individuals“™, in violation of China's

obligations under the Protocol on the Accession of the People's Republic of China to the WTO

("China's Accession Protocol")*®

and the Report of the Working Party on the Accession of China to
the WTO ("China's Accession Working Party Report")®®”: (ii) deny market access to, or discriminate
against, foreign service suppliers in breach of China's scheduled commitments under Articles XVI
and XVII, respectively, of the GATS; and/or (iii) discriminate against imported products, as

compared to like domestic products, in violation of Article 111:4 of the GATT 1994.

127.  China asked the Panel to reject the claims of the United States on several grounds, including
that some of China's measures are not subject to the obligations invoked by the United States, and that
certain other measures are justified under Article XX(a) of the GATT 1994 because they form part of
a content review system that prohibits the importation of cultural goods with content that could have a

negative impact on public morals in China.”®®

24The Panel's treatment of China's commitments in respect of the right to trade—that is, the right to
import and export goods—is further discussed infra, in subsection IV.B.

2%The Panel determined that each of the measures it found to be inconsistent with China's trading
rights commitments applies in respect of foreign-invested enterprises in China. The term "foreign-invested
enterprise™ refers to one of several forms of investment projects regulated in China. (See infra, para. 142 and
footnote 245 thereto) With the exception of its findings in respect of Article 30 of the Film Regulationand
Article 16 of the Film Enterprise Rulésee infra, footnote 298), the Panel found that the United States had not
established a claim that the challenged measures apply in respect of foreign enterprises not invested or
registered in China, or foreign individuals.

2OWT/LI432.

2"WT/ACCICHN/49 and WT/ACC/CHN/49/Corr.1.

2%8China also raised several preliminary objections, asserting that claims in respect of certain of China's
measures were not within the Panel's terms of reference, and that certain instruments challenged by the United
States are not measures that could be examined in WTO dispute settlement.
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130. We note that each good or service at issue in this dispute and its related importation and
distribution activities are regulated by several of China's measures. The relevant provisions of three
measures examined by the Panel—that is, China's foreign investment regulations (the Foreign
Investment Regulatiorthe Catalogue and the Several Opinionjs—apply to all of the goods and
services at issue in this dispute, whereas the remaining measures contain provisions that apply to only
one such category of goods and services. We also note that, in respect of 15 of the challenged
measures, the Panel found one or several violations of China's WTO obligations in respect of:
(i) trading rights under China's Accession Protocol and Working Party Report; (ii) services under
Articles XVI and XVII of the GATS; and/or (iii) goods under Article I11:4 of the GATT 1994.%*2

131.  The following chart illustrates the extent to which the challenged measures, the goods and
services they regulate, and the relevant WTO obligations overlap. The chart: (i) lists each of the
measures for which the Panel found a violation of China's WTO obligations; (ii) identifies the goods
and services to which each measure applies (insofar as the goods and/or services relate to a finding of
violation by the Panel); and (iii) indicates whether the Panel's findings of violation relate to China's
trading rights commitments, GATS obligations, and/or GATT 1994 obligations. In addition, the chart
highlights that the appeal by China and the other appeal by the United States implicate 11 of the

measures for which the Panel found an inconsistency with China's WTO obligations.?

?2The Panel found that the Film Distribution and Exhibition Rulevas outside the Panel's terms of
reference in respect of claims concerning China's trading rights commitments, and that the United States had not
otherwise established a violation of China's WTO obligations in respect of the Film Distribution and Exhibition
Ruleand the Internet Culture Rule(Panel Report, paras. 8.1.1(a)(i), 8.2.3(b)(ii), 8.2.4(b)(i), and 8.2.4(c)(i); see
also paras. 7.60, 7.1305, 7.1654, and 7.1692)

BFor each of the 11 measures at issue in this appeal, the specific provisions found by the Panel to be
inconsistent with China's obligations under the covered agreements are set out in Annex Il to this Report.
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Measures found by the Panel to be Films for Electronic
inconsistent with China's WTO Reading Audiovisual distribution
obligations materials products 215 of sound
recordings®®

(bold indicates at issue in this appeal)

214 theatrical
release

Foreign Investment Regulation Nz
Catalogue _ ‘%

_
Several Opinions ~ [MmDMNIE___

Publications Regulation®"’

Imported Publications Subscription Rule
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132.  Before summarizing relevant aspects of the measures at issue and the Panel's findings in
respect of specific provisions of these measures, we recall the Panel's interpretation of China's
obligations in respect of trading rights, and outlin
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would, "in appropriate cases, permit China to restrict or limit, in a WTO-consistent manner, the class
of entities or individuals who may engage in importing or exporting the good in question."*’ The
Panel also addressed the specific language in paragraph 84(b) of China's Accession Working Party
Report and considered that China's right to impose "WTO-consistent requirements related to
importing and exporting, such as those concerning import licensing, TBT and SPS" contains, by
implication, a right to impose incidental WTO-consistent requirements relating to importing and
exporting.?®

137.  Turning to paragraphs 83(d) and 84(a) of China's Accession Working Party Report, the Panel
considered that the function of these paragraphs is to confirm the obligation to grant the right to trade
to all enterprises in China.””® The Panel therefore took the view that the obligation set out in these
paragraphs should also be understood as being without prejudice to China's right to regulate trade in a
WTO-consistent manner.?*

2’panel Report, para. 7.277.

228panel Report, para. 7.319. Paragraph 84(b) of China's Accession Working Party Report provides:
With respect to the grant of trading rights to foreign enterprises and
individuals, including sole proprietorships of other WTO members, the
representative of China confirmed that such rights would be granted in a
non-discriminatory and non-discretionary way. He further confirmed that
any requirements for obtaining trading rights would be for customs and
fiscal purposes only and would not constitute a barrier to trade. The
representative of China emphasized that foreign enterprises and individuals
with trading rights had to comply with all WTO-consistent requirements
related to importing and exporting, such as those concerning import
licensing, TBT and SPS, but confirmed that requirements relating to
minimum capital and prior experience would not apply.

*2paragraph 83(d) of China's Accession Working Party Report provides:
The representative of China also confirmed that within three years after
accession, all enterprises in China would be granted the right to trade.
Foreign-invested enterprises would not be required to establish in a
particular form or as a separate entity to engage in importing and exporting
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C. Aspects of China's Regulatory Regime for the Relevant Products

141.  China explained before the Panel that the United States challenged a series of measures that
establish a content review mechanism and a system for the selection of import entities for specific
types of goods that China considers to be "cultural goods"?*’ China emphasized particular
characteristics of cultural goods, including the impact they can have on societal and individual

morals.?*®

It is for this reason, according to China, that it has adopted a regulatory regime under
which the importation of reading materials, audiovisual products, and films for theatrical release
containing specific types of prohibited content is not permitted.”®® To this end, China explained, its
existing regulatory regime defines the content that China considers to have a negative impact on
public morals and, in order to ensure that such content is not imported into China, establishes a
mechanism for content review of relevant products that is based upon the selection of import
entities.**® China submitted that, because these import entities play an essential role in the content
review processz“, and because, in the case of imported products, it is critical that content review be

carried out at the border®*

, only "approved" and/or "designated" import entities are authorized to
import the relevant products. Both the extent of the participation of an import entity in the content

review process and the means by which an entity is "approved" or "designated" to engage in



WT/DS363/AB/R
Page 63

publishers of cultural goods also face limitations on the publication of prohibited content, and content

review requirements.?*

D. Measures Pertaining to All Goods and Services in This Dispute

142,  We now turn to summarize the relevant aspects of the measures at issue, beginning with the
three measures enacted or approved by the State Council that regulate foreign investment in China.
As noted, these measures apply to all of the goods and services at issue in this dispute. The Foreign
Investment Regulatiomas enacted by the State Council in 2002, and specifies that foreign investment
in China may take the form of a foreign-invested enterprise or project, a Chinese-foreign equity joint
venture, or a Chinese-foreign contractual joint venture. Article 3 provides the authority for a separate

measure, the Catalogue which is to serve as "the basis for
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247

recordings and films for theatrical release). Explaining that it understood "internet culture

operation” as including the electronic distribution of
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entities.” For electronic publications, samples are brought into China through temporary importation
procedures and submitted to the GAPP for final content review. Once an electronic publication
passes content review, importation approval is granted and the publication import entity presents the

approval documents to customs at the time of importation.?*®

1. Measures Challenged as Inconsistent with China's Trading Rights
Commitments

146.  The Panel examined whether various measures challenged by the United States prohibit or
otherwise affect the ability of foreign-invested enterprises to import reading materials into China.

Having concluded that certain provisions of China's foreign investment regulations (the Foreign
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2. Measures Challenged under the GATS and the GATT 1994

151.  The Panel also made findings on various United States' claims that provisions of China's
measures regulating reading materials are inconsistent with China's national treatment obligations
under the GATS and the GATT 1994. None of these findings is appealed. The Panel found that
certain provisions of China's measures regulating foreign investment (the Foreign Investment
Regulation the Catalogue and the Several Opinions as well as the 1997 Electronic Publications
Regulation violate China's national treatment commitments under Article XVII of the GATS because
they prohibit foreign-invested enterprises, but not like domestic enterprises, from engaging in certain

n273

types of distribution of reading materials in China (for example, the "master distribution"“" of books,

"2 of electronic publications).?”® The Panel

newspapers, and periodicals; and the "master wholesale
also found that provisions of the Publications Regulatioand several departmental rules issued by the

GAPP—the Imported Publications Subscription Rutee
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application process or criteria for the MOC to designate entities that may import "finished"*
audiovisual products, Article 27 of the 2001 Audiovisual Products Regulatiand Article 8 of the
Audiovisual Products Importation Ruld@olate China's obligation, under its Accession Protocol and

Working Party Report, to grant in a non-discretionary manner the right to trade.?®

156.  China does not appeal the above Panel findings of violation concerning China's regulations
and rules as they apply to the importation of audiovisual products. China does appeal, however,
various elements of the Panel's analysis of China's defence of these measures under Article XX(a) of
the GATT 1994, as well as its ultimate finding, that the measures are not "necessary" to protect public

287

morals within the meaning of Article XX(a). As explained above, the Panel analyzed certain



WT/DS363/AB/R
Page 71

Panel's findings that the provisions in these measures are inconsistent with China's trading rights

commitments.?*

2. Measures Challenged under the GATS

158.  The Panel also made findings on various United States' claims that provisions of China's
measures regulating audiovisual products are inconsistent with China's market access and national
treatment commitments under Articles XVI and XVII, respectively, of the GATS. None of these
findings are appealed. Provisions in the List of Restricted Foreign Investment Industries in the
Catalogue in conjunction with the Foreign Investment Regulatipas well as of the Audiovisual
(Sub-)Distribution Rulgelimit foreign participation in Chinese-foreign contractual joint ventures to no
more than 49 per cent. The Panel found that these provisions result in China acting inconsistently
with its market access commitment under Article XVI:2(f) of the GATS, not to impose, unless

otherwise scheduled, limitations on the participat
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regulations (the Foreign Investment Regulatiothe Catalogue and the Several Opiniond™ prohibit
foreign-invested enterprises from engaging in the importation of films for theatrical release, the Panel
found the provisions inconsistent with China's obligation to grant the right to trade under China's

Accession Protocol and Working Party Report.”® These findings are not appealed.

161. The Panel also examined Article 30 of the Film Regulationand Article 16 of the Film
Enterprise Rulewhich require that the business of importing films shall be conducted by film import
enterprises that are designated or approved by the SARFT.?” The Panel determined that these
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H. Measures Pertaining to the Electronic Distribution of Sound Recordings

163.  The Panel examined whether the measures of China challenged by the United States prohibit
foreign-invested enterprises from distributing sound recordings through electronic means, such as the
Internet. The Panel reviewed Article X:7 of the List of Prohibited Foreign Investment Industries in
the Catalogue in conjunction with Articles 3 and 4 of the Foreign Investment RegulatipArticle 4 of
the Several Opinionsas well as provisions in two administrative documents—Article Il of the
Circular on Internet Culturend Article 8 of the Network Music OpinionsThe Panel determined that
these provisions prohibit foreign-invested enterprises from engaging in the electronic distribution of
sound recordings, while like domestic service suppliers are not similarly prohibited. Having also
concluded that China's scheduled national treatment commitments cover the distribution of sound
recordings in electronic form, the Panel found that these provisions are inconsistent with Article XVII
of the GATS.**

164.  China challenges these findings on appeal. China disputes the Panel's conclusion that the
entry "Sound recording distribution services" in
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Article XX(a). Finally, China appeals the Panel's finding that the entry "Sound recording distribution
services" in China's GATS Schedule covers the electronic distribution of sound recordings, and
therefore seeks reversal of the Panel's finding that certain provisions of the measures regulating such
distribution are inconsistent with China's scheduled national treatment commitments under
Article XVII of the GATS.

V. The Applicability of China's Trading Rights Commitments to Measures Pertaining to
Films for Theatrical Release and Unfinished Audiovisual Products

A The Applicability of China's Trading Rights Commitments to Article 30 of the Film
Regulation and Article 16 of the Film Enterprise Rule

166.  With respect to China's measures pertaining to films for theatrical release, the Panel found
that Article 30 of the Film Regulatiorand Article 16 of the Film Enterprise Rul&*:

@) result in China acting inconsistently with paragraph 84(b) of China's Accession

Working Party Report and, hence, paragraph 1.2 of China's Accession Protocol; and

(b) result in China acting inconsistently with paragraph 5.1 of its Accession Protocol as

well as paragraphs 83(d) and 84(a) of China's Accession Working Party Report and,

hence, paragraph 1.2 of China's Accession Protocol.*®

167.  Paragraph 5.1 of China's Accession Protocol imposes on China the obligation to ensure that,
with the exception of certain goods set out in Annex 2A (which are not at issue in this dispute), "all

enterprises in China shall have the right" to import and export all goods "throughout the customs

territory of China".>® Paragraphs 83(d) and 84(a) of China's Accession Working Party Report

307

confirm China's obligation to grant the right to trade. In addition, paragraph 84(b) of China's
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168. It is not disputed that, pursuant to the relevant provisions of China's measures pertaining to
films for theatrical release, namely, Article 30 of the Film Regulationand Article 16 of the Film
Enterprise Ruleonly enterprises "designated” or "approved™® by the SARFT may engage in the
business of importing films into China. The Panel considered that China's measures pertaining to
films for theatrical release "necessarily affect” the import of goods.*® Thus, the Panel found that
China had acted inconsistently with paragraphs 1.2 and 5.1 of China's Accession Protocol and

paragraphs 83(d) and 84(a) of China's Accession Working Party Report by failing to ensure that all









WT/DS363/AB/R
Page 78

and because the delivery materials containing the content of films are mere accessories of such
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theatres".**' We are also not persuaded that the Panel somehow relieved the United States of its

burden of showing that China's measures are subject to China's trading rights commitments.

2. The Panel's Assessment of China's Measures Pertaining to Films for
Theatrical Release

175. We turn now to China's specific allegations of errors regarding the Panel's assessment of
Article 30 of the Film Regulationand Article 16 of the Film Enterprise Rule To recall, these
provisions prohibit any entities other than those designated/approved®? by the SARFT from
conducting the business of importing films. Neither the Film Regulatiomor the Film Enterprise Rule
specifies any criteria to be satisfied in order to obtain designation/approval to import. Moreover, the
only designated/approved importer is the China Film Import and Export Corporation, which is a

Chinese wholly State-owned enterprise.**

176.  In the light of the similarity of the two provisions at issue and of China's arguments regarding
the applicability of its trading rights commitments to them, the Panel found that the reasons that led it
to conclude that Article 30 of the Film Regulationis subject to China's trading rights commitments
also applied, mutatis mutandisto Article 16 of the Film Enterprise Rulé* On appeal, China
presents arguments with respect to the Panel's finding regarding Article 30 of the Film Regulation
stating that the same arguments apply, mutatis mutandigo the Panel's findings concerning Article 16
of the Film Enterprise Rulé® In the following analysis, therefore, we will focus on the Panel's

analysis, and China's arguments on appeal, concerning Article 30 of the Film Regulation

177.  We recall that a panel's assessment of the meaning and content of a Member's municipal law
is subject to appellate review in order to determine whether the panel erred in its finding regarding the
consistency of the Member's municipal law with the WTO agreements.*®* For example, in China —
Auto Parts
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Article 17.6 of the DSU places some constraints on the Appellate Body's review of some elements of
a panel's analysis of municipal law. Where, for instance, a panel resorts to evidence of how a
municipal law has been applied, the opinions of experts, administrative practice, or pronouncements
of domestic courts, the panel's findings on such elements are more likely to be factual in nature®®, and

the Appellate Body will not lightly interfere with such findings.**

178.  In this dispute, the issue of whether the Panel correctly characterized Article 30 of the Film
Regulationas subject to China's trading rights commitments is a legal issue within the scope of these
appellate proceedings. With this in mind, we examine the Panel's assessment of Article 30 of the
Film Regulatiorand the errors alleged by China with regard to such assessment in the following three
subsections. We begin with a brief review of the parties' arguments during the Panel proceedings
with regard to Article 30 of the Film Regulationand the Panel's analysis and findings on that
provision. We then turn to China's specific allegations of error, beginning with China's contention
that the Panel erred in assessing the meaning of the Chinese term "Dian Ying' in Article 30 of the
Film Regulation Finally, we examine China's assertion that the Panel failed to establish how
Article 30 of the Film Regulation which, according to China, regulates content and services

n340

associated with such content, "necessarily affect[s]"*™ who may import goods.

€)) The Panel's Findings on Article 30 of the Film Regulation

179.  Before the Panel, China and the United States each submitted English translations of the
measures at issue. In the translations of the Film Regulationsubmitted by both parties, the term
"film" is used in Article 30. China maintained that the term "film" was translated from the Chinese
term "Dian Yingd' which, in China's view, refers to "motion pictures" or, in other words, the content of
"film as an artistic work" to be projected in theatres.*** China therefore argued that Article 30
regulates who may import the content of films, rather than who may import physical goods. The
United States responded that the Chinese term "Dian Yind' could be translated as either "film" or
"motion picture", and that, in any event, "the good at issue is film for theatrical release, i.e., a physical

carrier medium that has content embedded on it".3*?

180. The Panel sought the advice of the independent translator at the United Nations Office
at Nairobi (the "UNON"). Specifically, the Panel asked the independent translator to provide

a translation to English of the Chinese term "Dian Yind' in, inter alia, Article 30 of the

%38 Appellate Body Report, US — Corrosion-Resistant Steel Sunset Reyiana. 168.
% Appellate Body Reports, China — Auto Partspara. 225.

%%panel Report, para. 7.543.

¥Ipanel Report, para. 7.530.

*2panel Report, para. 7.534.
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Film Regulation In order to assist the translator, the Panel provided the Chinese text of the provision
and the arguments by China and the United States regarding the English translation of the term. In
response to the Panel's request, the independent translator of the UNON confirmed that the term
“film" was a "satisfactor[y]"*** English translation. Noting that the meaning of this term has a "broad
scope"®**, however, the translator went on to state that “"there is considerable merit in China's
contention that ... the term 'Dian Ying on its own is intended exclusively to refer to the content of a
film (i.e., the artistic work) and not to the material (i.e., the physical medium) on which the film is

printed, or the film stock."*

181.  The Panel did not expressly adopt the independent translator's advice or make its own

determination of the meaning of the term "film" ("Dian Ying
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182.  On this basis, the Panel found that, "if the term 'films' were understood as meaning 'contents
that can be commercially exploited by projection in theatres', ... in those cases where relevant content
is to be imported on hard-copy cinematographic film, [Article] 30 would necessarily affect who may
engage in importing of hard-copy cinematographic films".*! The Panel added that "[tJhis is because
only licensed and designated film import entities are allowed to be engaged in the business or activity
of importing relevant contents, including in cases where the carrier to be used to bring the contents
into China is" hard-copy cinematographic film.**> Thus, having found that Article 30 would
necessarily affect the importation of hard-copy cinematographic films, and given that China did not
dispute that this provision restricts who may import films, the Panel found that Article 30 of the Film

Regulationis subject to China's trading rights commitments.**

(b) The Meaning of the Chinese Term "Dian Ying' in Article 30 of the
Film Regulation

183.  On appeal, China contends that the Panel's finding that Article 30 would "necessarily affect"”
who may engage in the importation of a good was in error, because the Panel should have "clearly
rule[d] out"®* "hard-copy cinematographic film" as a possible meaning of the term "film" ("Dian

Ying
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184.  Asshown in our above review of the Panel's analysis of Article 30 of the Film Regulationthe
Panel's finding that this provision affects who may engage in the import of goods did not hinge on the
issue of whether the term "film" ("Dian Yind") refers to hard-copy cinematographic film or to content
alone. Rather, the Panel found it unnecessary to determine the meaning of the term because it found
that, even assuming, as contended by China, that the term "Dian Ying' in Article 30 refers exclusively

to content, this provision "would necessarily affect"**°

the import of a good whenever the content was
brought into China via a physical delivery material. Thus, the Panel's finding was made irrespective
of the precise meaning of the term "Dian Yingd', because it found that Article 30 restricts who may
import films, and necessarily affects who may import a good when the content of films is carried by
physical, hard-copy cinematographic films. The Panel explicitly stated that it would have reached the
same conclusion — that China's trading rights commitments apply to Article 30—even assuming that
the term "Dian Yind' had the meaning put forward by China. Consequently, the independent
translator's opinion concerning the meaning of the term "Dian Yind' did not serve as a basis for the

Panel's ultimate finding.

185.  China further contends that the plain language of the Film Regulationsupports China's
position that the measure is about "the regulation of content, not goods".** In support of its
argument, China refers to Articles 1, 2, 5, 24 to 29, and 31 of the Film Regulationwhich, according
to China, show that the measure is focused on the content that can be commercially exploited, rather

than the material used for the exploitation of films. China maintains, in this regard, that the Appellate
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187.  In addressing a claim that a panel mischaracterized a Member's municipal law, the Appellate
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189.
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I-:373

Regulationmight have on trade in goods, therefore, are merely "incidental [and] practica and are

not subject to China's trading rights commitments.

192.  In response, the United States contends that, as the Panel correctly found, the mere fact that

the import transaction involving hard-copy cinematographic films may not be the "essential feature'
of the exploitation of the relevant film"*"* does not preclude the application of China's trading rights
commitments to the Film Regulation The United States further submits that a film for theatrical
release is a good even if its commercial value resides primarily in its utility in the supply of film
projection services, and a measure restricting who may import a good is subject to China's trading

rights commitments.

193.  We understand China to argue that, because the Film Regulatiorregulates trade in services, it
should be excluded from scrutiny under China's trading rights commitments, which are applicable

only to trade in goods. We note, in this regard, that the Appellate Body has found that a measure
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goods may not affect who has the right to trade those goods. In this dispute, however, it is uncontested
that Article 30 of the Film Regulationrestricts who may engage in the importation of films. The issue

raised by China's appeal is whether whatis imported by the entity designated under Article 30 is a good
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of those goods, are somehow removed from the scope of applicability of China's trading rights
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persuaded that the Panel's finding leads to any "absurd results which in turn may seriously undermine
the rights of WTO Members" 3%

198.  Insum, we see no error in the Panel's finding that Article 30 of the Film Regulationis subject

to China's trading rights commitments, in that it "necessarily affect[s] who may engage in importing
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B. The Applicability of China's Trading RightSommitments to Article 5 of the 2001
Audiovisual Products Regulation and Article 7 of the Audiovisual Products
Importation Rule

201.  China appeals the Panel's finding that Article 5 of the 2001 Audiovisual Products Regulation
and Article 7 of the Audiovisual Products Importation Réf&
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202.
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Article XX(a) in order to justify the following provisions of China's measures that the Panel found to

406.

be inconsistent with China's trading rights commitments™:

(@)

(b)

©

(d)

O

®

Acrticles X:2 and X:3 of the List of Prohibited Foreign Investment Industries in the
Catalogue in conjunction with Articles3 and 4 of the Foreign Investment

Regulation
Acrticle 4 of the Several Opinions

Article 41, and Article 42 in conjunction with Article 41, of the Publications
Regulation

Acrticle 27 of the 2001 Audiovisual Products Regulatipn
Article 8 of the Audiovisual Products Importation Ryland

Avrticle 21 of the Audiovisual (Sub-)Btribution Rule®®’

206.  Before the Panel, China argued that the introductory clause of paragraph 5.1 is an exception

to China's obligation to grant the right to trade. China argued that this clause constitutes the

expression of a general right of WTO Members to adopt or maintain certain measures that pursue

legitimate policy objectives. According to China, the "right to regulate trade" means the right to take

measures for the purpose of regulating trade, and the right to import and export goods is one element

of such trade. China submitted that reference to the "WTO Agreement” is a reference to the WTO

Agreemenand all its Annexes. Since Ch
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agreements applicable to trade in goods, including the GATT 1994 and Article XX thereof.
Accordingly, China argued that it has the right under paragraph 5.1 to impose restrictions and
conditions on the right to import and export, provided that these measures are consistent with
Article XX of the GATT 1994. China asserted that such right to regulate trade does not amount to a
right to exclude products from the scope of China's trading rights commitments, but rather to adopt or
maintain measures that are consistent with the WTO AgreementTo interpret the "without prejudice”

clause differently would, in China's view, fail to give meaning to all of the words in paragraph 5.1.*®

207.  The United States, on the other hand, emphasized that paragraph 5.1 of China's Accession
Protocol provides a specific, self-contained, complete, and agreed set of products excepted from
China's obligation to grant the right to trade, namely, those listed in Annexes 2A and 2B. The United
States argued that the "right to regulate trade" does not permit China to reserve certain products to
State trading because this would render these Annexes superfluous and amount not simply to
regulating trade, but to eliminating China's trading rights commitments altogether. The United States
also argued that the right to regulate trade in a manner consistent with the WTO Agreemerapplies to
measures addressing the goods being traded rather than the traders of those goods. The United States
considered that the introductory clause of paragraph 5.1 allows China to require that goods being
imported into China satisfy other requirements allowed under the WTO Agreemensuch as import
licensing, TBT, and SPS requirements, but cannot detract from China's commitments to allow all
foreign enterprises, all foreign individuals, and all enterprises in China to trade in the goods being

regulated.*®
208. At the outset of its analysis, the Panel stated that:

... China's invocation of Article XX(a) presents complex legal issues.
We observe in this respect that Article XX contains the phrase
"nothing in this Agreement", with the term "Agreement" referring to
the GATT 1994, not other agreements like the Accession Protocol.
The issue therefore arises whether Article XX can be directly invoked
as a defence to a breach of China's trading rights commitments under
the Accession Protocol, which appears to be China's position, or
whether Article XX could be invoked only as a defence to a breach of
a GATT 1994 obligation.**°

“%®China's arguments are summarized in paragraphs 7.239-7.241, 7.244, and 7.245 of the Panel Report.
“*The United States' arguments are summarized in paragraphs 7.242 and 7.243 of the Panel Report.
“panel Report, para. 7.743.
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209.  The Panel did not resolve this issue. Instead, the Panel decided first to analyze the merits of
China's defence under Article XX(a) before deciding whether Article XX(a) is available as a defence

to a breach of China's trading rights commitments under its Accession Protocol.** The Panel
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212.  On appeal, the United States notes the approach taken by the Panel, and states that its
response to China's appeal of the Panel's analysis under Article XX(a) of the GATT 1994 is "without
prejudice to the question of whether Article XX(a) is applicable or provides a defense for China in

n4l4

this dispute.

213. We observe that reliance upon an assumption arguendois a legal technique that an
adjudicator may use in order to enhance simplicity and efficiency in decision-making. Although
panels and the Appellate Body may choose to employ this technique in particular circumstances, it
may not always provide a solid foundation upon which to rest legal conclusions. Use of the technique
may detract from a clear enunciation of the relevant WTO law and create difficulties for
implementation. Recourse to this technique may also be problematic for certain types of legal issues,
for example, issues that go to the jurisdiction of a panel or preliminary questions on which the
substance of a subsequent analysis depends. The purpose of WTO dispute settlement is to resolve

disputes in a manner that preserves the rights a



WT/DS363/AB/R
Page 96

Article XX(a) as a defence to a violation of China's trading rights commitments.*” Thus, these parts
of the Panel's analysis rest upon an uncertain foundation as a result of the absence of a ruling on the
applicability of Article XX(a) in this case. In addition, the absence of clarity on the issue of whether
China may rely on Article XX(a) as a defence to a violation of paragraph 5.1 of its Accession Protocol
may leave the participants uncertain as to the regulatory scope that China enjoys in implementation
and as to whether any implementing measure is, in fact, consistent with China's WTO obligations or

susceptible to further challenge in proceedings under Article 21.5 of the DSU.*®

215.  In our view, assuming arguendothat China can invoke Article XX(a) could be at odds with
the objective of promoting security and predictability through dispute settlement, and may not assist
in the resolution of this dispute, in particular because such an approach risks creating uncertainty with
respect to China's implementation obligations. We note that the question of whether the introductory
clause of paragraph 5.1 allows China to assert a defence under Article XX(a) is an issue of legal
interpretation falling within the scope of Article 17.6 of the DSU. For these reasons, we have decided

to examine this issue ourselves.
216.  The first two sentences of paragraph 5.1 of China's Accession Protocol provide:

Without prejudice to China's right to regulate trade in a manner
consistent with the WTO Agreement, China shall progressively
liberalize the availability and scope of the right to trade, so that, within
three years after accession, all enterprises in China shall have the right
to trade in all goods throughout the customs territory of China, except
for those goods listed in Annex 2A which continue to be subject to
state trading in accordance with this Protocol. Such right to trade shall
be the right to import and export goods.

217. We recall that China argued that the introductory clause of paragraph 5.1 of its Accession
Protocol enables it to justify, under Article XX(a) of the GATT 1994, measures found to be

inconsistent with its trading rights commitments. In examining whether this is so, we must seek to

“In jts analysis of the “restrictive impact" of the inconsistent measures, the Panel found it
"appropriate”, in this case, "to consider two different types of restrictive impact":
... hot only the restrictive impact the measures at issue have on imports of
relevant products, but also the restrictive effect they have on those wishing
to engage in importing, in particular on their right to trade. In our view, if
Article XX is assumed to be a direct defence for measures in breach of
trading rights commitments, it makes sense to consider how much these
measures restrighe right to import
(Panel Report, para. 7.788 (emphasis added)) We address China's appeal of this finding in section VI1.B.3 of this
Report.
“®The European Communities expresses similar concerns regarding the uncertainty that may result
absent a ruling on the applicability of Article XX(a) in the circumstances of this case. (European Communities'
third participant's submission, para. 12)
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understand the meaning of that introductory clause, as
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accruing to WTO Members, namely, the power of Members to take specific types of regulatory
measures in respect of trade in goods when those measures satisfy prescribed WTO disciplines and
meet specified criteria; and (ii) certain rights to take regulatory action that derogates from obligations

under the WTO Agreementthat is, to relevant exceptions.

224.  Certain paragraphs of China's Accession Working Party Report, which elaborate China's
trading rights commitments, also provide context for and inform the scope of the WTO-consistent
governmental regulation that may not be impaired by China's obligation to grant the right to trade.
Paragraph 84(b), in particular, seems to us to identify a subset of governmental regulation that
constitutes an exercise of regulatory powers that the covered agreements affirmatively recognize as
accruing to WTO Members. This paragraph specifies that "foreign enterprises and individuals with
trading rights ha[ve] to comply with all WTO-consistent requirements related to importing and
exporting, such as those concerning import licensing, TBT and SPS."*® We read this as a
confirmation that China's obligation to grant the right to trade cannot impair China's power to impose

WTO-consistent import licensing, TBT, and SPS measures.**’

225.  As stated, we see the language of paragraph 84(b) as shedding light on the types of regulatory
measures in respect of trade in goods that the covered agreements affirmatively recognize that China
may take, provided that such regulatory measures satisfy prescribed disciplines and meet specified
conditions. We note, in this regard, that the types of WTO-consistent requirements that may, under
paragraph 84(b), be imposed by China are not limited to requirements that apply directly to goods

themselves*®, nor to requirements that apply to the activity of importing or exporting.*®* We also

“2The Panel explained that it viewed this sentence as providing that:
... even though they are foreign enterprises and individuals "with trading
rights” (in that the Accession Protocol prescribes that they must be granted
such rights), such enterprises and individuals must still comply with "all
WTO-consistent requirements related to importing and exporting, such as
those concerning import licensing, TBT and SPS".
(Panel Report, para. 7.262)
*The disciplines that the WTO Agreemenincluding its Annexes, imposes upon a Member's use of
SPS, TBT, and import licensing measures seek to ensure that such measures may be employed only in particular
circumstances and subject to specific conditions. These disciplines preserve the power of Members to adopt
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note that the words "such as" in paragraph 84(b) of China's Accession Working Party Report ("WTO-
consistent requirements related to importing and exporting, such aghose concerning import licensing,
TBT and SPS") indicate that import licensing, TBT, and SPS requirements illustrate, but do not
exhaust, the type of WTO-consistent requirements relating to trade that may be imposed by China
even iftheir imposition entails some limitation on the right of enterprises in China to import and
export all goods.

226.  We recall, in this respect, our understanding of the relationship between the introductory
clause and the remainder of the first sentence of paragraph 5.1. Under paragraph 5.1, China
undertakes a commitment in respect of traders in the form of a commitment to grant to all enterprises
in China the right to import and export goods. At the same time, this commitment, or obligation, is

made subject to, and may not detrimentally affect, China's right to regulate trade in a manner
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have been found to be inconsistent with Article 111:4 or Article X1:1 of the GATT 1947 or 1994.°* In
addition, the Illustrative List in Annex 1 to the Agreement on Trade-Related Investment Meagthes

"TRIMs Agreemert) sets out a number of requirements imposed on enterprises
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out obligations that are closely linked to China's trading rights commitments.**® Rather, whether
China may, in the absence of a specific claim of inconsistency with the GATT 1994, justify its
measure under Article XX of the GATT 1994 must in each case depend on the relationship between
the measure found to be inconsistent with China's trading rights commitments, on the one hand, and

China's regulation of trade in goods, on the other hand.

230.  All of the above suggests to us that the introductory clause of paragraph 5.1 should be
interpreted as follows. Any exercise of China's right to regulate trade will be protected under the
introductory clause of paragraph 5.1 only if it is consistent with the WTO AgreementThis will be the
case when China's measures regulating trade are of a type that the WTO Agreementecognizes that
Members may take when they satisfy prescribed disciplines and meet specified conditions. Yet, these
are not the only types of WTO-consistent measures that may be protected under the introductory

clause of paragraph 5.1. Whether a measure re
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to regulate trade in a manner consistent with the WTO Agreemerdnd, as such, may not be impaired

by China's trading rights commitments.

231.  Turning to the specific measures that China seeks to justify in this case, we note that China
asserted, before the Panel, that its measures form part of a broader regulatory scheme covering the
goods at issue. According to China, it regulates these goods through a content review mechanism, for
both imported and domestic goods, that operates to prevent the dissemination of cultural goods with a
content that has a negative impact on public morals in China. In other words, China emphasized that
the requirements and provisions found to be inconsistent with China's trading rights commitments
under its Accession Protocol and Working Party Report all form part of a broader regime regulating

trade in the specific goods at issue.

232. The Panel examined the relationship between each of the provisions it found to be
inconsistent with China's trading rights commitments, as well as China's content review mechanism
for the relevant products. The Panel found that certain of the inconsistent provisions, notably
Articles 41 and 42 of the Publications Regulatigrare contained in a legal instrument that, itself, sets

out such a content review mechanism.**

With respect to other provisions contained in instruments
that do not themselves incorporate a content review mechanism, the Panel accepted China's argument
that these "are not isolated measures [but] are the result of its system of selecting importers with the
content review mechanism in mind".**® We also note that there was much evidence before the Panel
concerning the extensive nature of China's content review system for the relevant goods**, and that
the United States did not contest that the provisions restricting trading rights are part of China's
system for reviewing the content of the relevant goods.”*” Moreover, the United States challenged, as
inconsistent with Article 111:4 of the GATT 1994, various provisions regulating the distribution of the
relevant goods within China, several of which are contained in the same Chinese measures as other
provisions regulating importation of those goods that the Panel found to be inconsistent with China's

trading rights commitments.**

233.  For all these reasons, we consider that the provis
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upon the introductory clause of paragraph 5.1 of its Accession Protocol and seek to justify these
provisions as necessary to protect public morals in China, within the meaning of Article XX(a) of the
GATT 1994.  Successful justification of these provisions, however, requires China to have
demonstrated that they comply with the requirements of Article XX of the GATT 1994 and, therefore,
constitute the exercise of its right to regulate trade in a manner consistent with the WTO Agreement
The Panel found that China had not successfully made out such a defence, and we now turn to review
that finding.

B. The "Necessity" Test under Article XX(a) of the GATT 1994

234.
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conformity with China's State plan requirement can be characterized as "necessary", in the absence of

reasonably available alternatives, to protect public morals in China.**

236.  We begin by addressing "some concerns"**®
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49 introduces confusion, because the term "necessary" is used in a

reasonably available alternatives
different sense in this intermediate finding, on the one hand, and in its ultimate finding—that the State
plan requirement is not "necessary" in view of a reasonably available alternative—on the other

hand.**°

238.  Inresponse to questioning at the oral hearing in this appeal, the United States clarified that it
is not raising a claim of error with respect to the way in which the Panel applied the "necessity"
test.® Instead, the United States stated that it would welcome clarification from the Appellate Body
that an Article XX analysis should be approached in an integrated fashion. The United States
acknowledged that, in analyzing the "necessity" of a measure, a panel cannot simultaneously assess all
relevant factors and undertake the necessary "weighing and balancing” with respect to the contested

measure and proposed alternative measures.

239.  The Appellate Body has previously considered the proper approach to take in analyzing the
"necessity"” of a measure in several appeals, in particular: Korea — Various Measures on Bédgf the
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comparison of the challenged measure and possible alternatives should be undertaken, and the results

considered in the light of the importance of the objective pursued.*?

241. In Brazil — Retreaded Tyres
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alternative measures that may be less trade restrictive while making an equivalent contribution to the
relevant objective. These three reports also all recognize that a comprehensive analysis of the
"necessity" of a measure is a sequential process. As such, the process must logically begin with a first

step, proceed through a number of additional steps, and yield a final conclusion.

243.  In the present case, the Panel was required to assess the "necessity" within the meaning of
Avrticle XX(a) of multiple provisions that it had found to be inconsistent with China's trading rights

commitments. The Panel did so in a number of step
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contemplated under the "weighing and balancing" test. The Panel did not, however, complete all of
the analytical steps relevant to eachprovision in consecutive paragraphs of its Report. With respect to
the State plan requirement, for example, the Panel completed the first part of its "weighing and
balancing" exercise, and expressed a "conclusion" on the "necessity" of that requirement.*”® Having
done so, however, it did not turn to the next step in its analysis—the assessment of the alternatives

proposed by the United States—until seven pages later.*

248.  In separating parts of its overall analysis of specific provisions in this way, the Panel may
have created some confusion. In particular, the Panel's use of the word "conclude"” in setting out its
intermediate findings risks misleading a reader, as does its characterization of certain requirements as
"necessary” beforeit had considered the availability of a less restrictive alternative measure. Yet, a
careful reading of the Panel's analysis of the necessity of the State plan requirement, in its entirety,

makes clear that the Panel included all relevant factors in its weighing and balancing exercise,
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2. The Contribution of China's Measures to the Protection of Public Morals in
China

250.  In this subsection, we address claims by China that the Panel erred in finding that the State-
ownership requirement and the provisions excluding foreign-invested enterprises from being
approved or designated import entities’” are not "necessary" to protect public morals in China; as
well as the claim by the United States that the Panel erred in finding that the State plan requirement
can be characterized as "necessary”, in the absence of reasonably available alternatives, to protect
public morals in China. All these claims of error relate to the Panel's analysis of the contribution

made by China's measures to the protection of public morals in China.

251.  We recall the Appellate Body's finding, in Korea — Various Measures on Bettfat the term
"necessary”, in the abstract, refers to a range of degrees of necessity.*’® The Appellate Body
explained that determining whether a measure is "necessary" involves a process of weighing and
balancing a series of factors that prominently include the contribution made by the measure to secure
compliance with the law or regulation at issue, the importance of the common interests or values
protected by that law or regulation, and the accompanying impact of the law or regulation on imports
or exports.*’” The greater the contribution a measure makes to the objective pursued, the more likely

it is to be characterized as "necessary".*"®

252.  In Brazil — Retreaded Tyrethe Appellate Body clarified how the analysis of the contribution
made by a challenged measure to the achievement of the objective pursued is to be undertaken. The
Appellate Body noted that a party seeking to demonstrate that its measures are "necessary" should
seek to establish such necessity through "evidence or data, pertaining to the past or the present”,
establishing that the measures at issue contribute to the achievement of the objectives pursued.*”® In
examining the evidence put forward, a panel must always assess the actual contribution made by the

measure to the objective pursued.

253.  However, this is not the only type of demonstration that could establish such a contribution.
The Appellate Body explained that a panel is not bound to find that a measure does not make a
contribution to the objective pursued merely because such contribution is not "immediately

observable" or because, "[i]n the short-term, it may prove difficult to isolate the contribution [made

“These exclusions are set out in the following provisions: Articles X:2 and X:3 of the List of
Prohibited Foreign Investment Industries in the Catalogue in conjunction with Articles 3 and 4 of the Foreign
Investment RegulatignArticle 4 of the Several Opinionsand Article 21 of the Audiovisual (Sub-)Distribution
Rule

4 Appellate Body Report, Korea — Various Measures on Bggra. 161.

47 pppellate Body Report, Korea — Various Measures on Bggdra. 164.

“"®Appellate Body Report, Korea — Various Measures on Bggra. 163.

4 Appellate Body Report, Brazil — Retreaded Tyrepara. 151.
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properly conduct content review, make clear that the Panel did not limit itself to considering the cost

of compliance with the requirement of a suitable organization and qualified personnel.“®
259. At the outset of our analysis, we note that China argued before the Panel that:

State-owned enterprises are entrusted with the content review because
China considers that only State-owned enterprises should be called on
to bear the cost of the review, which relates solely to the public
interest.*®® (footnote omitted)

260.  We also note that, in response to a question by the Panel as to the reasons for permitting only
wholly State-owned enterprises to import the relevant products, China stated:

The reason behind this requirement is that the cost incurred in the
course of the content review is substantial and relates solely to the
public interest. The government believes that it can only require
wholly state-owned enterprises, in which the state owns all equity, to
bear the burden and it is not in a position to require private investors to
bear this burden.*®

261.  The Panel reflected this argument as follows:

China does not contend that publication import entities need to be
wholly state-owned because they perform a public policy function.
Rather, China contends that they need to be wholly state-owned
because content review is costly. In China's view, privately-owned



WT/DS363/AB/R
Page 115

263.  Overall, however, we do not see that the Panel failed to consider the public policy component
of China's argument. While the Panel's analysis**® focuses on the cost component, this alone does not
establish that the Panel ignored the public policy component of China's argument. As we see it, in
assessing China's argument, the Panel decided to consider first whether content review was indeed
costly, as China asserted. The Panel requested China to provide an estimate of such costs to import
entities. China replied that it was unable to do so. China explained, however, that the cost of content
review consists of: (i) human resources cost; (ii) cost of equipment, facilities, and premises used for
content review; and (iii) losses incurred from compensation for customers in case of failure of
ordered publications to pass content review.*** Having noted that it had been presented with only very
limited evidence in this regard, the Panel found that China had not demonstrated that the cost
associated with content review would be so high that it would be unreasonable to impose it on private
enterprises*®, or that only wholly State-owned enterprises "are able, or should be expected, to bear the
cost associated with content review".*® The Panel also observed that "it is not apparent that wholly
state-owned enterprises would be inherently more careful in conducting content review than privately
owned ones."” Moreover, the two-pronged nature of China's argument is properly reflected in the
Panel's statement that, "[i]n China's view, privately-owned enterprises cannot be expected to pay for

performing a public interest function."**® This demonstrates that the Panel did not consider the cost
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state-owned enterprises."*® This reference to what was "stated above" seems to relate to China's
response to the Panel's previous question relating to the State-ownership requirement: "The reason
behind this requirement is that the cost incurred in the course of the content review is substantial and

relates solely to the public interest."*®

266.  The Panel reflected this argument as follows:

... China advances an additional argument in support of the state
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explains why the Panel would have found that the State-ownership requirement is necessary to the
protection of public morals in China if the Panel had properly understood China's arguments, nor
identifies evidence in the Panel record demonstrating that some amount of private investment in an
import entity would preclude the hiring of qualified personnel or the establishment of a suitable
organizational structure. We do not agree that the Panel would have come to the conclusion that the
State-ownership requirement makes a contribution to the protection of public morals in China if it had
considered China's argument in a different way. China did not establish a connection between the

exclusive ownership of the State in the equity of an import entity and that entity's contribution to the
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(Sub-)Distribution Rulas that Chinese-foreign contractual joint ventures for the sub-distribution of
audiovisual products do not have, and cannot obtain, the right to import audiovisual products.”®" The
Panel considered that these provisions excluding foreign-invested enterprises from engaging in
importing are intended to reflect the fact that other measures stipulate that only wholly State-owned

enterprises are permitted to import the relevant products.>®

272. China contends that the Panel relied on its finding concerning the State-ownership

requirement to conclude that the provisions excluding foreign-invested enterprises from engaging in
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the finding made earlier by the Panel, that requiring qualified review personnel contributes materially
to the protection of public morals in China, the United States contends that there is no contradiction
because China provides no reason to believe that foreign-invested enterprises would be unable to hire

qualified personnel.

275. At the outset, we note that the Panel's finding concerning the exclusion of foreign-invested
enterprises was based on the same reasoning as its finding relating to the State-ownership
requirement. The Panel referred back to its previous finding that it was not persuaded that requiring
publication import entities to be wholly State-owned contributes to the protection of public morals in
China because they are the only enterprises in China that are able, or should be expected, to bear the

cost associated with content review.®

Having considered that the provisions prohibiting foreign-
invested enterprises from engaging in the importation of the products at issue reflect the same
prohibition as the State-ownership requirement, "by necessary implication"**, the Panel was also not
persuaded that the provisions prohibiting foreign-invested enterprises from being approved or
designated import entities of the relevant products contribute to the protection of public morals in

China.

276.  We also observe that China's appeal of the Panel's finding relating to the provisions excluding
foreign-invested enterprises from engaging in the importation of the relevant products relies upon the
same reasons as those advanced by China with respect to the Panel's finding on the State-ownership

requirement. We consider that the exclusion of foreign-invested enterprises and the requirement that
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277.
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520

make a material contribution to the protection of public morals. Weighing this contribution

together with the other relevant factors, the Panel took account:

... first of all, of the fact that the protection of public morals is a highly
important governmental interest and that China has adopted a high
level of protection of public morals within its territory. We must take
account, in addition, of the fact that the requirement of conformity
with the State plan is apt to make a material contribution to the
protection of public morals; that it is unclear to what extent, if any, it
limits overall imports of relevant products, but that it is nonetheless
likely to minimize unnecessary delays in importing; and that it does
not a priori exclude particular types of enterprise in China from
establishing an import entity. Weighing these factors, we conclude
that, in the absence of reasonably available alternatives, the State plan
requirement in Article 42 of the Publications Regulationcan be
characterized as "necessary" to protect public morals in China.
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282.  China did not provide the State plan or specific information about its content to the Panel. In

response to a request by the Panel to provide the "Sta



WT/DS363/AB/R
Page 123

284. Inits other appeal, the United States contends that the Panel erred in reaching an intermediate
finding that the State plan requirement makes a material contribution to the protection of public
morals in China. Referring to the Appellate Body reports in US — Gamblingand Korea — Various
Measures on Begthe United States maintains that the State plan requirement is not significantly

closer to the pole of "indispensable” than to the opposite pole of "simply making a contribution”.**

285.  The United States alleges that, because China did not submit the State plan, nor provide any
information about the content of the plan, the Panel did not actually examine the State plan. Thus, the
Panel could not have known what China meant when it asserted that there was a "limited number">*

of publication import entities. In addition, the United States submits that the requirement that
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"S35 contained in several exhibits

maintains that this response, together with "circumstantial evidence
submitted to the Panel, provided a sufficient basis for the Panel's finding that the State plan
requirement makes a material contribution to the protection of public morals in China. In addition,
China submits that the Panel correctly inferred that imposing a limit on the number of publication
import entities allows the GAPP to devote more time to conduct its annual inspections of such entities’

compliance with content review requirements.>*

288.  We recall that, in US — Gamblingthe Appellate Body stated that a panel must independently
and objectively assess the "necessity" of the measure before it, based on the evidence in the record.**’
The Appellate Body also affirmed that it is for the responding party to make a prima faciecase that
its measure is "necessary" by putting forward evidence and arguments that enable the panel to assess

the challenged measure in the light of the relevant factors to be "weighed and balanced".*®

289.  In the present case, the burden of demonstrating that its measures are "necessary" to protect
public morals within the meaning of Article XX(a) of the GATT 1994 resided with China. In order to
meet this burden, China was required to present arguments and adduce evidence relating to the
contribution of the State plan requirement to the protection of public morals in China, thus enabling

the Panel to determine the "necessity" of that requirement.

290. Before turning to the substance of the United States' other appeal, we wish to address a

preliminary matter. The Panel stated at the outset of its analysis that it would “consider whether [the
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review requirements. The Panel exhibit that China relies upon as supporting the latter argument®>
does not explain the scope of annual inspections carried out by the GAPP, or specify the parameters

of the verification carried out by the GAPP. Rather, it simply stipulates what kind of documentation
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... we think that in the case before us, an additional factor should be
taken into account. Specifically, we think that we should weigh not
only the restrictive impact the measures at issue have on imports of
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302. The United States contends that the Panel did not err in taking into account the restrictive
effect on those wishing to engage in importing but was simply "adapting"®*® the weighing and
balancing approach taken by the Appellate Body in US — Gamblingnd Brazil — Retreaded Tyrds
the particular situation it confronted in this dispute. For the United States, it was "logical™*® for the
Panel to consider the restrictive effect of the measures not only on imports but also on enterprises
because, in the present case, the Panel was, on an arguendobasis, applying Article XX(a) to a
situation where the Panel had found an inconsistency with respect to China's obligations concerning
the treatment of enterprises, rather than an inconsistency regarding China's obligations concerning the

treatment of goods.

303. At the outset of our analysis, we recall that the assessment of the restrictive effect of a
measure on international trade is part of the "weighing and balancing" approach for assessing
"necessity"—including within the meaning of Article XX(a) of the GATT 1994—employed by WTO

panels and the Appellate Body.>*

The text of Article XX(a), however, refers only to measures
"necessary to protect public morals"”. It does not, therefore, provide explicit guidance on the question

of whether, in assessing "necessity”, a panel may take into account only the restrictive effect the



WT/DS363/AB/R
Page 130

305. The Appellate Body's "necessity" analysis in



WT/DS363/AB/R
Page 131

308.  We turn next to China's allegation that the Panel committed a "logical error" in finding that
the provisions of its measures are not "necessary™ for essentially the same reasons as the ones for
which the Panel found those provisions to be in violation of China's trading rights commitments.
China suggests that the restrictive effect of a measure could be relevant to a panel's analysis of
whether a measure is consistent with an obligation, or its analysis of whether that measure can be
justified under an exception, but that it could not be relevant for both questions. We disagree. The
fact that the restrictive effect of a measure is relevant in one context does not preclude that it may also
be relevant in the other. In analyzing whether the provisions of China's measures are inconsistent
with Article 5.1 of China's Accession Protocol, the Panel assessed whetherthe provisions restrict the

enterprises that may engage in importing. Thereafter, in analyzing whether the provisions could be
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requirement, assessed its restrictive effect on imports and on potential importers.®® In our view, this

demonstrates that the Panel correctly assessed the restrie restri
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4, Reasonably Available Alternative Measure

312.  We turn next to China's appeal with respect to the Panel's analysis of whether a less restrictive
measure is reasonably available to China as an alternative means of realizing its objective of
protecting public morals. To recall, the Panel found that the suitable organization and qualified
personnel requirement and the State plan requirement are "necessary"” to protect public morals in
China, in the absence of reasonably available alternatives.”” In order to reach a final determination as
to whether or not China had demonstrated the "necessity" of these two requirements, the Panel turned
to consider alternative measures proposed by the United States and, in particular, the proposal that the

Chinese Government be given sole responsib
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products imported into China.>”® Under this proposed alternative, there would be no restriction on
who could import the relevant products, and import entities would have no role in the content review
process. Rather, the Chinese Government would conduct content review and take a final decision

before any imported products could clear customs.>®

316. In the first part of its analysis of this proposed alternative measure, the Panel assessed the
contribution the alternative measure would make to the protection of public morals, and its restrictive
impact, and then compared these to the Panel's previous analysis of those same factors with respect to
the suitable organization and qualified personnel requirement and the State plan requirement. The
Panel found that:

implementing the [United States] proposal would make a
contribution that is at least equivalent to that of the relevant two
[requirements]. At the same time, the [United States'] proposal
would have a significantly less restrictive impact on importers—in
fact, it would have no such impact—without there being any
indication that it would necessarily have a more restrictive impact on
imports of relevant products than [these requirements].”®
317.  In the second part of its analysis, the Panel considered whether the United States' proposal
was an alternative that is "reasonably available" to China and found that China had not demonstrated
that the alternative proposed by the United States would impose an undue burden on China.>®

China's appeal focuses on this finding by the Panel.

318.  Before examining China's appeal, we set out pertinent interpretations from previous Appellate
Body reports concerning the question of what constitutes a "reasonably available alternative”, as well
as the appropriate allocation of the burden of proof in relation to such alternatives. In Korea —
Various Measures on Beaid EC — Asbestgshe Appellate Body clarified that, as part of an overall
evaluation of "necessity" using the "weighing and balancing" process, a panel must examine whether
the responding party could reasonably be expected to employ an alternative measure, consistent (or
less inconsistent) with the covered agreements, that would achieve the objectives pursued by the

measure at issue. An alternative measure may be found not to be "reasonably available" where it is

S°As further alternatives, the United States proposed that a foreign-invested enterprise could develop
the expertise to conduct content review for a particular type of product. The foreign-invested enterprise could
complete the review and then import the publication into China, or it could perform the content review either
while importation is underway and/or once the importation was complete, but before the good is released into
commerce in China. Alternatively, the foreign-invested enterprise importing the good into China could hire
specialized domestic entities with the appropriate expertise to conduct the content review process before, during,
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those who wish to engage in importing"
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Chinese authorities already carry out content review of films imported for theatrical release, electronic
publications, and audiovisual products. In addition, the United States asserts, China has not
responded to the Panel's observation that China could charge fees to defray additional expense
involved in its performance of content review and that, in fact, Article 44 of the Publications
Regulationalready provides for that option. The United States adds that, because the Chinese
Government owns 100 per cent of the equity in th
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of having non-incorporated offices of the Government of China conduct content review would
necessarily be higher than the cost of having incorporated State-owned enterprises conduct such
review.®® The Panel observed that, in any event, China had not provided any data or estimate that
would suggest that the cost to the Chinese Government would be unreasonably high or even
prohibitive, and that Article 44 of the Publication Regulatioralready authorizes the Government to
charge fees for providing a content review service, which could lessen any financial burden associated

with the proposed alternative measure.®®

326.  After having set out the above reasoning, the Panel determined that China had not
"demonstrated that the alternative proposed by the United States would impose on China an undue

ll601

burden, whether financial or otherwise™"" and that, accordingly, China had not "demonstrated that the

alternative proposed by the United States is not 'reasonably available' to it."®%

327.  We are not persuaded that the Panel erred in the above analysis. The Panel did not find that
the proposed alternative measure involves no cost or burden to China. As the Appellate Body report
in US — Gamblingmakes clear, an alternative measure should not be found not to be reasonably

available merely because it involves somechange or administrative cost.”

Changing an existing
measure may involve cost and a Member cannot demonstrate that no reasonably available alternative
exists merely by showing that no cheaper alternative exists. Rather, in order to establish that an
alternative measure is not "reasonably available", the respondent must establish that the alternative
measure would impose an undueburden on it, and it must support such an assertion with sufficient

evidence.®*

328. In the present case, China did not provide evidence to the Panel substantiating the likely
nature or magnitude of the costs that would be associated with the proposed alternative, as compared

to the current system. Nor has China, in its appeal, pointed to specific evidence in the Panel record

599
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332.  Accordingly, having reviewed the Panel's analysis of the limited evidence before it, as well as

the additional arguments made by China on appeal, we find that the Panel did not err, in
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United States has demonstrated that the proposed alternative would be less restrictive and would make
a contribution that is at least equivalent to the contribution made by the measures at issue to securing
China's desired level of protection of public morals. China, in turn, has not demonstrated that this
alternative is not reasonably available. This does not mean that having the Chinese Government
assume sole responsibility for conducting content review is the only alternative available to China, nor
that China mustadopt such a scheme. It does mean that China has not successfully justified under
Article XX(a) of the GATT 1994 the provisions and requirements found to be inconsistent with
China's trading rights commitments under its Accession Protocol and Working Party Report. It
follows, therefore, that China is under an obligation to bring those measures into conformity with its
obligations under the covered agreements, including its trading rights commitments. Like all WTO
Members, China retains the prerogative to select its preferred method of implementing the rulings and
recommendations of the DSB for measures found to be inconsistent with its obligations under the

covered agreements.
C. Summary and Conclusion on Article XX(a) of the GATT 1994

336.  We have found above that: (i) by virtue of the introductory clause of paragraph 5.1 of China's
Accession Protocol, China may, in this case, invoke Article XX(a) of the GATT 1994 to justify the
provisions and requirements found to be inconsistent with its trading rights commitments under its
Accession Protocol and Accession Working Party Report; (ii) the Panel did not err in its finding
regarding the contribution to the protection of public morals in China made by the State-ownership
requirement in Article 42(2) of the Publications Regulatian (iii) the Panel did not err in its finding
regarding the contribution to the protection of public morals made by the provisions excluding
foreign-invested enterprises from engaging in the importation of the relevant products; (iv) the Panel
erred in finding that the State plan requirement in Article 42 of the Publications Regulatiofis apt to
make a material contribution to the protection of public morals and that, in the absence of a
reasonably available alternative, it can be characterized as "necessary"” to protect public morals in
China; (v) the Panel did not err in taking account of the restrictive effect that the measures at issue
have on those wishing to engage in importing as part of its assessment of the restrictive effect of the
provisions of China's measures found to be inconsistent with its trading rights commitments; and
(vi) the Panel did not err in finding that at least one of the alternative measures proposed by the

United States is an alternative "reasonably available" to China.*™

5%n the light of these findings, we need not address China's request that we complete the analysis and
find its measures to be "necessary" to protect public morals within the meaning of Article XX(a) and consistent
with the chapeau of Article XX of the GATT 1994.
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337.  For all these reasons, we upholdthe Panel's conclusion, in paragraph 8.2(a)(i) of the Panel
Report, that China has not demonstrated that the relevant provisions are "necessary" to protect public
morals, within the meaning of Article XX(a) of the GATT 1994 and that, as a result, China has not

demonstrated that these provisions are justified under Article XX (a).*"
VII.  Scope of China's GATS Schedule Entry ""'Sound Recording Distribution Services"
A. Introduction

338.  We now turn to the Panel's analysis of the scope of China's GATS Schedule entry on "Sound
recording distribution services”. The Panel interpreted China's GATS Schedule and reached the
conclusion that the entry "Sound recording distribution services", under the heading of "Audiovisual
Services" in sector 2.D of that Schedule, "extends to the distribution of sound recordings in non-

physical form, notably through electronic means".%*® On this basis, the Panel proceeded to find that:

[the



WT/DS363/AB/R
Page 143

Article 31 of the Vienna Conventiaf® Moreover, China contends that, since the application of

n620

Articles 31 and 32 of the Vienna Conventiogields an "inconclusive result, the Panel should have,

in the face of "such a high level of ambiguity", applied the in dubio mitiusprinciple and "refrained

from adopting the interpretation which was the least favourable to China."®%

342.  The United States responds that the Panel did not err in its analysis under Articles 31 and 32
of the Vienna Conventioand correctly found that China's GATS commitment on "Sound recording
distribution services" in sector 2.D of its Schedule includes the electronic distribution of sound
recordings. Thus, the United States contends that the Panel correctly found that the relevant measures
are inconsistent with Article XVII of the GATS "as each prohibits foreign-invested enterprises,
including service suppliers of other Members, from engaging in the electronic distribution of sound

recordings, while like domestic service suppliers are not similarly prohibited."®%

343.  Below, we review discrete elements of the Panel's analysis of China's GATS Schedule entry
in the light of the specific claims of error raised by China on appeal. Before doing so, we outline the

overall approach employed by the Panel.

344.  In seeking to ascertain the meaning of the entry "Sound recording distribution services", the
Panel began by consulting dictionary definitions of the terms "sound recording” and "distribution
services". According to the Panel, dictionary definitions suggested that China's commitment covers

the distribution of sound recordings in electronic form.®

The Panel then turned to analyze the
context in which the relevant entry is situated. Specifically, the Panel examined: (i) the immediate
context provided by the heading of, as well as various other entries within, sector 2.D (Audiovisual
Services) of China's GATS Schedule; (ii) the context provided by China's commitment on
distribution services in sector 4 (Distribution Services) of its GATS Schedule; (iii) certain provisions
of the GATS itself;, and (iv) certain GATS Schedules of other Members. The Panel found that
several of these contextual elements suggested that "Sound recording distribution services" covers the

distribution of sound recordings in electronic form. The Panel considered that the remaining

1625 1626

contextual elements are “consistent with"®*, do not "address"®®, or do not “contradict"®?, such a
view. Overall, the Panel considered that its analysis of context supported the view that the entry

"Sound recording distribution services" in China's GATS Schedule covers the distribution of content

819China's appellant's submission, para. 79.
620China's appellant's submission, para. 197.
$21China's appellant's submission, para. 194.

622 Upited States' appellee’s submission, para. 71 (quoting Panel Report, para. 7.1311).
623
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in non-physical form.®”” Next, the Panel reviewed the object and purpose of the GATS, as reflected in
the preamble of that Agreement, and found that its interpretation of China's commitment on "Sound
recording distribution services" was “consistent with" this object and purpose.®® Having thus
interpreted the entry "Sound recording distribution services" in China's GATS Schedule in the light of
the various elements prescribed under Article 31 of the Vienna Conventignthe Panel “reached the
preliminary conclusion that [China's] commitment extends to sound recordings distributed in non-

physical form, through technologies such as the Internet."®%

345.  The Panel considered it useful to have recourse to supplementary means of interpretation
under Article 32 of the Vienna Conventiorto confirm this preliminary conclusion.®®®  Under
Article 32 of the Vienna Conventigrthe Panel reviewed the Services Sectoral Classification List®!
and the 1993 Explanatory Note on Scheduling of Initial Commitments in Trade in Services (the "1993

Scheduling Guidelines")®®2

, as preparatory work, and certain circumstances surrounding the
conclusion of China's Accession Protocol and GATS Schedule. The Panel found that the relevant
preparatory work "confirmed" its view, under Article 31 of the Vienna Conventigrof the scope of the
entry in China's GATS Schedule.®®® As for the circumstances surrounding the conclusion of the
treaty, the Panel was not persuaded that these circumstances supported China's position that "Sound

recording distribution services" cannot extend to the electronic distribution of sound recordings.
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B. Article 31 of the Vienna Convention

347.
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350.  The Panel began its interpretation of this entry by reviewing several dictionary meanings of
the terms "recording" and "distribution”. The Panel found that the definition of "recording"—

"641__vas the most relevant for the purpose of

"Recorded material; a recorded broadcast, performance
interpreting the term "recording" in the entry "Sound recording distribution services" in China's
GATS Schedule.** The Panel then considered that the term “recorded material” in this dictionary
definition meant the "material that is recorded" and not the "recording material".*® Based on this
definition, the Panel reasoned that the term "recording™ cannot be limited to sound embedded on
physical media, but refers to the content, regardless of the technology of storage or distribution of the

sound.®

351. Regarding the term "distribution”, the Panel analyzed one dictionary definition—"the
dispersal of commodities among consumers affected by commerce."®® The Panel observed that the

term "commodity" in this definition is further defined as a "thing of use or value; spec a thing that is
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"distribution" ("the process of marketing and supplying goods, especially to retailers"®"), which,
according to China, would limit the scope of the entry "Sound recording distribution services" to the
distribution of such recordings on physical carriers. China adds that the "only conclusion” that the
Panel could properly have reached at this stage of its analysis was that "dictionary definitions were

inconclusive".®?

353.  The United States responds that the Panel considered all the definitions submitted by the
parties and properly examined which meaning was to be attributed to the relevant terms in China's
GATS Schedule.®® The United States contends that the Panel correctly found that "sound recording"

means "recorded material®**
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355.  Moreover, the definitions of "distribution"®®°

submitted by China do not necessarily support
the meaning ascribed to this term by China. While each of these dictionaries—the Shorter Oxford
English Dictionaryand The American Heritage Dictionary of the English Languageffers a
definition of "distribution" that refers to "goods" or “"commodities”, both also refer to alternative
meanings for the term as encompassing the dispersal of tangible as well as intangible products, as the

Panel observed.%!

356. Inits analysis of dictionary definitions for purposes of discerning the ordinary meaning of the
term "Sound recording distribution services", the Panel identified some meanings as more relevant to

its analysis, but did not clearly explain why certain
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also supported an interpretation of "Sound recording distribution services" as encompassing the

electronic distribution of sound recordings.®®’

359.  China argues that the Panel's analysis of each
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362. The Panel considered the sector heading itself and found that the meaning of the term

“audiovisual" ("pertaining to both hearing and vision"®"

) suggested that services scheduled under this
heading (such as "Sound recording distribution services"), unless otherwise specified, relate to the
production, distribution, projection, or broadcasting of content that is "sensed by the user through the
faculties of hearing or vision."®”* Such context does not, in itself, rule out the possibility that China
could have scheduled commitments concerning services related only to physical products under such

a heading.®"

363.  Regarding the commitments scheduled by China for its entry "Sound recording distribution

services", we observe that the market access and na
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'distribution services' in China's entries relating to videos and to sound recording must have similar

meaning"®®°
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sound recording embedded in physical media would, in principle, have been covered by China's

commitments on "Distribution Services".*®®

372.  We therefore agree with the Panel's observation that, had China's relevant entry "Sound
recording distribution services" under "Audiovisual Services" been intended to cover exclusively the
distribution of audiovisual products in physical form, "there would have been no need to insert [this
entry and the entry "Video (...) distribution services
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structure of the GATS itself" in interpreting the relevant entry in the United States' GATS Schedule

under Article 31 of the Vienna Conventiaff®

375.  As we have explained, the entry "Sound recording distribution services" in China's GATS

Schedule is not further qualified except for a mode 3 market access limitation regarding contractual



WT/DS363/AB/R
Page 156

their commitments by qualifying the scope of sectors or subsectors inscribed in the Schedule, by

including or excluding modes of supply, and by listing limitations, qualifications, or conditions on
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380. In sum, the context provided by the entry under the relevant heading in China's GATS
Schedule, taking into account relevant qualifications or conditions, and read in the light of the GATS
definitions of "trade in services" and "supply of a service" and of the provisions relevant for
scheduling commitments and inscribing limitations, qualifications, and conditions, does not support
an interpretation of the entry "Sound recording distribution services" as limited to the distribution of
sound recordings in physical form.

© GATS Schedules of Other Members

381.  The Panel also reviewed the GATS Schedules of several other Members—in particular, their
commitments on audiovisual and distribution services—as relevant context for its interpretation of the
entry "Sound recording distribution services" in China's GATS Schedule. The Panel found that the
context provided by these other GATS Schedules did not point to an interpretation in any way
different from that suggested by the other contextual elements it had examined, that is, that China's
entry "Sound recording distribution services" extends to sound recordings distributed in non-physical

form.%®

382.  We recall that, according to the Appellate Body in US — Gamblingthe fact that "Members'
Schedules constitute relevant context for the interpretation of subsector 10.D of the United States'
Schedule" was "the logical consequence of Article XX:3 of the GATS, which provides that Members'
Schedules are 'an integral part' of the GATS." The Appellate Body, however, cautioned that the
"use of other Members' Schedules as context must be tempered by the recognition that 'each Schedule

m695

has its own intrinsic logic"™*, which will be different from the Schedule being interpreted.

383.  The Panel considered the GATS Schedules of other Members together with other elements of
context. Yet, in so doing, the Panel expressly stated that it was mindful of the fact that, although the
GATS Schedules of Members are treaty text reflecting the common intentions of all WTO Members,

1696

each Schedule has "its own logic and thereby acknowledged that recourse to other Members'

Schedules may be of limited utility in elucidating the meaning of the entry to be interpreted.

%%panel Report, para. 7.1218.

5% Appellate Body Report, US — Gamblingpara. 182.

%Appellate Body Report, US — Gambling para. 182 (quoting Panel Report, US — Gambling
para. 6.98).

5%panel Report, para. 7.1210 (referring to Appellate Body Report, US — Gamblingpara. 182; and
Panel Report, US — Gamblingpara. 6.98).
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384.  Moreover, the examination of the Schedules of other Members was not a central element of
the Panel's contextual analysis. The Panel did not find that the GATS commitments of other
Members confirmed its interpretation of the inscription "Sound recording distribution services" in
China's GATS Schedule, but simply stated that "the context provided by the Schedules of other
Members, does not point to an interpretation in any way different from that suggested by the other

contextual elements [it] examined".*®" In other words, whilst the Panel viewed the Schedules of other
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Rather, the Panel was careful to distinguish among: elements that support such an interpretation;
elements that are consistent with the interpretation; and elements that offer no guidance. In this
regard, we consider that China's claim, that each of the interpretative elements reviewed by the Panel
is "inconclusive" with respect to the interpretation of "Sound recording distribution services",
overlooks the nature of the interpretative exercise to be undertaken under Article 31 of the Vienna

Convention

3. Object and Purpose

389.  We now turn to the object and purpose of the treaty. The Panel reviewed the object and
purpose of the GATS, as formulated in the GATS preamble, and found that its interpretation of
China's commitment on "Sound recording distribution services" is consistent with this object and

purpose.’®

390. On appeal, China argues that the Panel's inte
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rounds of multilateral negotiations".””® The Panel found that its interpretation of "Sound recording

distribution services" is consistent with the objectives listed in the GATS preamble.”®

393.  We do not disagree with the Panel that nothing in the GATS preamble appears to contradict
an interpretation of "Sound recording distribution services" as extending to electronic distribution of
sound recordings. At the same time, we observe that none of the objectives listed in the GATS
preamble provides specific guidance as to the correct interpretation to be given to China's GATS

Schedule entry "Sound recording distribution services".

394.  The principle of progressive liberalization is reflected in the structure of the GATS, which
contemplates that WTO Members undertake specific commitments through successive rounds of
multilateral negotiations with a view to liberalizing their services markets incrementally, rather than
immediately and completely at the time of the acceptance of the GATS. The scheduling of specific
commitments by service sectors and modes of supply represents another manifestation of progressive
liberalization. In making specific commitments, Members are not required to liberalize fully the
chosen sector, but may limit the coverage to particular subsectors and modes of supply and maintain
limitations, conditions, or qualifications on market access and national treatment, provided that they
are inscribed in their Schedules. We do not consider, however, that the principle of progressive
liberalization lends support to an interpretation that would constrain the scope and coverage of

specific commitments that have already been undertaken by Members and by which they are bound.

395.  Neither are we persuaded that, if the Panel had based its analysis on the meanings of the terms
"sound recording" and "distribution” at the time of China's accession to the WTO—that is, 2001—it
would have reached a different conclusion on the interpretation of the entry "Sound recording
distribution services" in China's GATS Schedule. The term "sound recording" can be used to refer to
"recorded content”, irrespective of how it is distributed. We have already considered above that the
GATS, which entered into force in 1995, contemplates in Article XXVIII(b) the distribution of

703
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services—that is, of intangibles. This lends support to interpreting the meaning of "distribution” as
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4, Summary under Article 31 of the
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C. Article 32 of the Vienna Convention

401. China claims that the Panel's approach to Article 32 of the Vienna Conventid® was
“fundamentally flawed from the outset".”! In China's view, because the Panel should have found that
its analysis pursuant to Article 31 was inconclusive, the Panel should have applied Article 32 to
"determine"™? the meaning of the terms in China's Schedule and not merely to “confirm" the
erroneous preliminary conclusion that it had reached under Article 31. China contends that the
Panel's analysis of the preparatory work, that is, the Services Sectoral Classification List and the 1993
Scheduling Guidelines, was largely based on the same premises as its analysis of the sector 2.D,
"Audiovisual Services", in China's GATS Schedule, as context, and, for the same reasons advanced
by China with respect to that element of context, should have been found by the Panel to be equally
inconclusive.”® China also argues that the Panel failed to consider whether the circumstances of the
conclusion of the treaty revealed China's intention not to undertake specific commitments on the

electronic distribution of sound recordings.”™*






WT/DS363/AB/R
Page 165

407.
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conjunction with Articles 3 and 4 of the Foreign Investment Regulatiors also inconsistent with
Article XVII of the GATS."™®

VIIIl. Findings and Conclusions

414.  For the reasons set forth in section V of this Report, with respect to China's measures

pertaining to films for theatrical release and unfinished audiovisual products, the Appellate Body:

@) finds that the Panel did not err, in paragraphs 7.560 and 7.584 of the Panel Report, in
finding that Article 30 of the Film Regulationand Article 16 of the Film Enterprise
Ruleare subject to China's trading rights commitments in paragraphs 1.2 and 5.1 of

China's Accession Protocol and paragraphs 83(d) and 84(a) and (b) of China's
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415.  For the reasons set forth in section V1 of this Report, the Appellate Body:



416.

417.
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(d) finds that the Panel did not err in finding, in paragraph 7.908 of the Panel Report, that
at least one of the alternative measures proposed by the United States is an alternative

"reasonably available" to China; and, therefore

()  upholds the Panel's conclusion, in paragraph 8.2.(a)(i) of the Panel Report™, that
China has not demonstrated that the relevant provisions are "necessary" to protect
public morals, within the meaning of Article XX(a) of the GATT 1994 and that, as a
result, China has not established that these provisions are justified under
Avrticle XX(a).

For the reasons set forth in section VII of this Report, the Appellate Body:

@ finds that the Panel did not err, in paragraph 7.1265 of the Panel Report, in finding
that the entry "Sound recording distribution services" in sector 2.D of China's GATS
Schedule extends to the distribution of sound recordings in non-physical form,

notably through electronic means; and, therefore

(b)  upholds the Panel's conclusion, in paragraph 8.2.3(b)(i) of the Panel Report™, that
the provisions of China's measures’ prohibiting foreign-invested entities from
engaging in the distribution of sound recordings in electronic form are inconsistent
with Article XVII of the GATS.

The Appellate Body recommends that the DSB request China to bring its measures, found in

this Report and in the Panel Report as modified by this Report, to be inconsistent with China's
Accession Protocol, China's Accession Working Party Report, the GATS, and the GATT 1994 into

conformity with China's obligations thereunder.

15ee also, Panel Report, para. 7.913.
2See also, Panel Report, para. 7.1311.
"BArticle 11 of the Circular on Internet Culturg Article 8 of the Network Music OpinionsAirticle 4 of

the Several Opinionisand Article X:7 of the List of Prohibited Foreign Investment Industries in the Catalogue
in conjunction with Articles 3 and 4 of the Foreign Investment Regulation
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Signed in the original in Geneva this 6th day of December 2009 by:

Jennifer Hillman

Presiding Member
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1)

2)

The Panel erred in law and failed to make an objective assessment of the
matter before it, in violation of Article 11 of the DSU, in considering that the
state-ownership requirement in Article 42 of the Publications Regulation
makes no material contribution to the protection of public morals in China.*

To the extent that it based its findings on its reasoning concerning Article 42
of the Publications Regulatigrthe Panel also erred in law in considering that
the exclusions relating to foreign-invested enterprises in Articles X.2 and X.3
of the Catalogue Articles 3 and 4 of the Foreign Investment Regulatipn
Article 4 of the Several Opinionsand Article 21 of the Audiovisual
(Sub-)Distribution Rule
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2) The Panel erred in concluding that an analysis of China's GATS schedule
based on supplementary means of interpretation under Article 32 of the
Vienna Convention confirmed its earlier analysis, under Article 31 of the
Vienna Convention, of China's commitment on sound recording distribution

services.
3) Consequently, the Panel erred in law in finding that China's measures™ are
inconsistent with China's national treatment commitments under Article XVII
of the GATS.
3. China seeks review by the Appellate Body of the Panel's legal conclusions, set out in

paragraphs 7.576, 7.598, 7.599, 7.706 and sub-section 2.(c)(ii), (iii), (vi) and (vii) of Section VIII of
the Panel Report,* that Article 30 of the Film Regulatiorand Article 16 of the Film Enterprise Rule
are inconsistent with China's trading rights commitments under China's Accession Protocol. The
Panel's conclusions are based on errors of law and legal interpretation, and on a failure to make an
objective assessment of the facts before it, contrary to Article 11 of the DSU. Such errors led, inter
alia, to the erroneous finding that the challenged measures are inconsistent with certain provisions of
China's Accession Protocol, contrary to Articles 3.2 and 19.2 of the DSU. In particular, the Panel
erred in concluding that China's trading rights commitments are applicable to the Chinese measures at
issue, despite the fact that these measures do not regulate hard-copy cinematographic film, which is
the subject of the US claim.*

4, China seeks review by the Appellate Body of the Panel's legal conclusions set out in
paragraphs 7.706 and sub-section 2.(d)(i), (ii), (v), (vi) and (x) of section VIl of the Panel Report that
Article 5 of the Audiovisual Products Regulatioand Article 7 of the Audiovisual Products
Importation Ruleare inconsistent with China's trading rights commitments under China's Accession
Protocol. The Panel's findings concerning these measures are based on the same reasoning as the one
on which the Panel based its findings concerning Article 30 of the Film Regulationand Article 16 of
the Film Enterprise Rulé®

5ee, e.g, Panel Report, paras. 7.1221-7.1247.
2The
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ANNEX 11
WORLD TRADE
WT/DS363/11
6 October 2009
ORGANIZATION

(09-4781)

Original: English

CHINA - MEASURES AFFECTING TRADING RIGHTS
AND DISTRIBUTION SERVICES FOR CERTAIN PUBLICATIONS
AND AUDIOVISUAL ENTERTAINMENT PRODUCTS

Notification of an Other Appeal by the United States
under Article 16.4 and Article 17 of the Understanding on Rules
and Procedures Governing the Settlement of Disputes (DSU),
and under Rule 23(1) of the Working Procedures for Appellate Review

The following notification, dated 5 October 2009, from the Delegation of the United States, is
being circulated to Members.

Pursuant to Rule 23 of the Working Procedures for Appellate Revjethe United States
hereby notifies its decision to appeal to the Appellate Body certain issues of law covered in the Report
of the Panel in China — Measures Affecting Trading Rights and Distribution Services for Certain
Publications and Audiovisual Entertainment Produsér/DS363/R & Corr.1) ("Panel Report™) and
certain legal interpretations developed by the Panel.

The United States seeks review by the Appellate Body of the Panel's legal conclusion that the
State plan requirement in Article 42 of the Publications Regulationcan be characterized as
"necessary" to protect public morals in China within the meaning of Article XX(a) of the General
Agreement on Tariffs and Trade 1997 his conclusion is in error and is based on erroneous findings
on issues of law and legal interpretations, and on the Panel's failure to carry out its obligations under
Article 11 of the Understanding on Rules and Proceduf@sverning the Settlement of Disputes
make an objective assessment of the matter before it.

!Seee.g, Panel Report, paras. 7.829-7.836.
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ANNEX [11

RELEVANT EXCERPTS FROM
CHINA'S ACCESSION PROTOCOL AND WORKING PARTY REPORT,
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China's Accession
Working Party
Report

Paragraphs 83(d)
and 84(a) and (b)

Panel Exhibit US-2

83. The representative of China confirmed that during the three years of transition,
China would progressively liberalize the scope and availability of trading rights.

(d) The representative of China also confirmed that within three years after
accession, all enterprises in China would be granted the right to trade. Foreign invested
enterprises would not be required to establish in a particular form or as a separate entity
to engage in importing and exporting nor would new business licence encompassing
distribution be required to engage in importing and exporting.

84. (a) The representative of China reconfirmed that China would eliminate its system
of examination and approval of trading rights within three years after accession. At that
time, China would permit all enterprises in China and foreign enterprises and individuals,
including sole proprietorships of other WTO Members, to export and import all goods
(except for the share of products listed in Annex 2A to the Draft Protocol reserved for
importation and exportation by state trading enterprises) throughout the customs territory
of China. Such right, however, did not permit importers to distribute goods within China.






WT/DS363/AB/R
Page 178

Provisions of the Chinese Measures Relevant to This Appeal**

United States' Translation China's Translation
Fore|gnllnvestment Panel Exhibit US-9 None provided
Regulation
Article 3 The Catalogue of Industries for Guiding

Foreign Investment and the Catalog of
Priority Industries Available for Foreign
Investment in the Mid-West Region, drawn
up by the National Development and
Reform Commission, the State Economic
and Trade Commission, and the Ministry
of Foreign Trade and Economic
Cooperation in conjunction with relevant
departments of the State Council, have
been promulgated after approval by the
State Council. When partial adjustments
are necessary in regard to the two
Catalogs, the State Economic and Trade
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United States' Translation

China's Translation

Catalogue

Articles X:2,

X:3, and X:7

in the List of
Prohibited Foreign
Investment
Industries

Panel Exhibit US-5

2. Publication, master distribution, and
import operations of books, newspapers
and periodicals

3. Publication, production, and import
operations of audiovisual products and
electronic publications

7. News websites, network audio-visual

Panel Exhibit CN-41
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United States' Translation

China's Translation

2001 Audiovisual
Products
Regulation

Article 5

Panel Exhibit US-16

The state institutes a system of licensing in
regard to the publishing, production,

Panel Exhibit CN-2
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United States' Translation

China's Translation

Network Music
Opinions

Panel Exhibit US-34

Panel Exhibit CN-68

Article 8

Establishing strict market entry rules and
strengthening regulation over content.
Internet culture business units which apply
to set up network music operations should
comply with the "Rules." To engage in
network music product operations, a unit
must get a Network Cultural Business
License issued by the Ministry of Culture.
Foreign-invested network cultural business
units are prohibited.

To regulate market access, and to enhance
supervision over contents; the application
for establishing an Internet cultural entity
to engage in network music business shall
meet the requirements of the Provisions;
whoever engages in the network music
works operation shall obtain the
"Certificate of License for Network
Cultural Operation" issued by the Ministry
of Culture. It is prohibited to establish
network cultural entities with foreign
investment.




