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2. Before the Panel, the Philippines made a number of claims in respect of several Thai customs
and fiscal measures affecting cigarettes imported from the Philippines.* The Philippines raised three
sets of claims: (i) with respect to measures pertaining to customs valuation, under Articles 1, 4, 5, 7,
10, and 16 of the Agreement on Implementation of Article VII of the General Agreement on Tariffs
and Trade 1994 (the "Agreement on Customs Valuation")®; (ii) with respect to measures forming part
of Thailand's value added tax ("VAT") regime under Article I11:2 and Article I11:4 of the General
Agreement on Tariffs and Trade 1994 (the "GATT 1994")%: and (iii) with respect to Thailand's
administration of certain customs and fiscal measures, including with respect to guarantees, under
Article X of the GATT 1994.

3. The Panel Report was circulated to Members of the World Trade Organization (the "WTQ")
on 15 November 2010.

*Panel Report, para. 7.1.

With respect to Thai Customs' valuation of cigarettes imported from the Philippines and cleared
between 11 August 2006 and 13 September 2007, the Philippines claimed that: (i) Thailand acted inconsistently
with Article 1.1 and Article 1.2(a) of the Agreement on Customs Valuation because Thai Customs improperly
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4. In its Report, the Panel made a number of findings with respect to the scope of the matters
before it?, and a number of findings that Thailand had acted inconsistently with its obligations under

the Agreement on Customs Valuation.’
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6. The Panel also made certain findings that Thailand had acted inconsistently with its
obligations under Article X of the GATT 1994, including that:

(9) Thailand acted inconsistently with Article X:3(b) by failing

to maintain or institute independent review tribunals or process for

the prompt review of guarantee decisions.™
7. The Panel recommended that the Dispute Settlement Body (the "DSB") request Thailand to
bring those measures found to be inconsistent into conformity with its obligations under the
GATT 1994 and the Marrakesh Agreement Establishing the World Trade Organization (the "WTO

Agreement™). The Panel made no recommendation
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intention to appear at the oral hearing as a third participant.® On 16 March 2011, China and India
each notified its intention to appear at the oral hearing and requested to make an oral statement at the
hearing. In accordance with Rule 24(4) of the Working Procedures, the Division authorized China,
India, and the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu, each to make an oral

statement at the hearing.

9. By letter dated 15 March 2011, the Philippines requested, pursuant to Rule 18(5) of the
Working Procedures, authorization from the Appellate Body Division hearing this appeal to correct a
clerical error in its appellee's submission. On 16 March 2011, the Division invited Thailand and the
third participants to comment on this request. No comments were received. On 18 March 2011, the
Division authorized the Philippines to correct the clerical error in its appellee's submission.

10. The Panel adopted additional working procedures for the protection of business confidential
information ("BCI")™, but we have not done so in this appeal. Neither participant requested that we
adopt additional procedures for the protection of BCI in these appellate proceedings, although the
Philippines made a conditional request that we consult the participants in the event that we considered
it necessary to refer to information that was considered to be BCI in the proceedings before the Panel.
We have not found it necessary to refer to any such information in this Report.

11. The oral hearing in this appeal was held on 18 and 19 April 2011. The participants and
three of the third participants (Australia, the European Union, and the United States) made oral
statements. The participants and third participants responded to questions posed by the Members of

the Division hearing the appeal.
1. Arguments of the Participants and the Third Participants
A. Claims of Error by Thailand — Appellant

1. Article 111:2 of the GATT 1994

12. Thailand requests the Appellate Body to reverse the Panel's finding that Thailand acted
inconsistently with Article 111:2, first sentence, of the GATT 1994. Thailand contends that the
measures at issue consist of administrative requirements that are not subject to the scope of

Article I11:2, and that, even if these administrative requirements could be examined under

8Although the Separate Customs Territory of Taiwan, Penghu, Kinmen and Matsu indicated that its
notification was made pursuant to Rule 24(2) of the Working Procedures, the notification was not received
before the 17:00 deadline specified in Rule 18(1) of the Working Procedures. Accordingly, the Division treated
it as a notification and request to make an oral statement at the hearing made pursuant to Rule 24(4) of the
Working Procedures.

9See Panel Report, paras. 2.3 and 2.4, and Annex A-1 at pp. 399 and 400.
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Article 111:2, the Panel erred in finding an inconsistency arising in situations where resellers of

imported cigarettes do not satisfy those requirements.

13. Thailand argues that the Panel improperly found a violation of Article 111:2 because the
Panel's analysis was not based on any difference in the tax burdens imposed on imported and
domestic cigarettes, but rather on the regulatory requirements affecting the resale of imported
cigarettes and the consequences of non-compliance with those requirements. In Thailand's view, such
a difference in regulatory requirements cannot give rise to a violation of Article 111:2 and should

therefore have been addressed solely under Article 111:4.

14. According to Thailand, Article 111:2 "imposes a strict standard"® that internal taxes or internal
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time of the initial sale by the domestic producer or importer to the wholesaler. Thus, the Panel's
finding was not based on the tax burden under Thai VAT law, but instead solely on the difference in
the regulatory requirements for resales of imported and domestic cigarettes and the consequences of
failure to comply with those requirements. Such requirements, Thailand contends, "are fundamentally

administrative rather than fiscal in nature".?

17. Thailand objects to the Panel's reliance on the GATT panel report in US — Tobacco and to its
application of the proposition that a challenged measure is inconsistent with Article 111:2 where it

carries with it "the
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19. Second, Thailand considers that the situations in which a tax credit may be denied involve
either instances in which resellers cannot establish that the claimed credit relates to an actual and
legitimate purchase of cigarettes, or where the rules do not relate to the purchase and resale of
imported products. It cannot be inconsistent with WTO law not to give tax credits on purchases that
may not have taken place, to require proof of purchase in order to obtain an input tax credit, or to
deny claims based on inaccurate invoices. An analysis of excess taxation for purposes of Article 111:2
must involve a comparison of the taxes applied on actual, legitimate, documented sales of imported
and domestic products, and WTO Members must be entitled to establish reporting and record-keeping
requirements to satisfy themselves that taxes are imposed and collected only with respect to legitimate
sales. Yet, Thailand claims, the Panel's finding under Article 111:2 implies that it would be required
under WTO law to grant input tax credits claimed by resellers even if the resellers cannot prove that
the purchases for which the credit was claimed actually took place.

2. Article 111:4 of the GATT 1994

20. Thailand requests the Appellate Body to reverse the Panel'
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administrative requirements can potentially have a negative impact, and asserted that "an additional
administrative burden can be linked to the operating costs of [] businesses"”, which "could in turn
result in modifying the competitive conditions".?® The Panel's finding was thus based entirely on the
theoretical possibility that the differences "could potentially affect the competitive position of
imported cigarettes in a negative manner".”’ Thailand argues that the Panel, therefore, simply
identified differences in the regulatory treatment of resales of imported cigarettes and assumed that
those differences had the potential to affect negatively the competitive position of such imported

products.

22, Thailand points out that the Appellate Body has found that a measure that accords imported
products treatment different from that accorded to domestic products "is not necessarily inconsistent
with Article 111:4, as long as the treatment provided by the measure is 'no less favourable’."®® The
Panel's reliance on a "could potentially affect” standard appears to be founded on the Appellate Body's
statement in US — FSC (Article 21.5 — EC) that an examination of less favourable treatment "need not
be based on the actual effects of the contested measure in the marketplace".” The Appellate Body
also stated in that case, however, that a determination of less favourable treatment “cannot rest on
simple assertion, but must be found on a careful analysis of the contested measure and of its
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Exhibit PHL-289 should have been "accorded the highest importance™®, and that Thailand could not
have been required to request special leave to respond to Exhibit PHL-289 in order to have its due

process rights respected.

26. Thailand also alleges that the Panel's due process violation was "exacerbated"*® by the fact
that the Panel did not accord considerable deference to Thailand's interpretation of its own law. This
is because, in Thailand's view, where the only evidence suggesting that sales of domestic cigarettes
need not be reported in form Por.Por.30 was expert testimony, and Thailand had informed the Panel

n39

that these sales had to be reported in that form, the Panel "could have and should have"* given

deference to Thailand's interpretation of its own law.

217. Thailand contends that the Panel's reliance on the Appellate Body's statement in Argentina —
Textiles and Apparel, that working procedures do not constrain panels with "hard and fast rules on
deadlines for submitting evidence", is misplaced for three reasons.* First, a panel's working
procedures cannot supersede a panel's due process obligations. Second, the Appellate Body made this
finding in respect of the working procedures of the panel in that dispute, which contained deadlines
for submitting evidence that were less detailed and clear than those specified in the Working
Procedures adopted by the Panel in this dispute. Third, the Panel failed to take into account the
Appellate Body's observation that prima facie evidence must be submitted during the first procedural

stage of the panel proceedings.

28. Thailand also argues that the Panel failed to comply with paragraph 15 of its Working
Procedures by accepting and relying upon Exhibit PHL-289. According to Thailand, under
Acrticle 12.1 of the DSU, panels are required to comply with working procedures that are adopted in
agreement with the parties. Paragraph 15 of the Panel's Working Procedures establishes, as a general

rule
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Exhibit PHL-289 as untimely, nor accepted it subject to a showing of good cause and the provision to
Thailand of
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analysis under Article XX(d) would remain circular, because that finding was based on the same
additional administrative requirements with respect to which Thailand asserted its Article XX(d)

defence.

3. Article X:3(b) of the GATT 1994

31. Thailand requests the Appellate Body to reverse the Panel's finding that Thailand acted
inconsistently with Article X:3(b) of the GATT 1994 by failing to maintain or institute independent
review tribunals or procedures for the prompt review of guarantee decisions. Thailand contends that
the Panel erred in concluding that requiring a guarantee in order to obtain the release of goods
pending a final determination of customs value is "administrative action relating to customs matters"
within the meaning of Article X:3(b). In the event that the Appellate Body rejects this allegation of
error, Thailand asserts that providing for a right of appeal of guarantee decisions upon the final

assessment of customs duties satisfies Thailand's obligations under Article X:3(b).

32. With respect to the allegation that the Panel erred in finding that guarantee decisions are
covered by Article X:3(b), Thailand argues that: (i) the ordinary meaning of the phrase
"administrative action relating to customs matters" in Article X:3(b) does not include provisional
measures such as customs guarantees; (ii) the context of Article X:3(b) supports the conclusion that

the acceptance of guarantees in the sense of Article 13 of the
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scope of Article X:3(b)"*®, Thailand alleges that the Panel failed properly to analyze whether requiring

a guarantee was of such a provisional character. Thailand also refers to the Appellate Body report in
us -
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s0".*® Thailand also refers to Article 11 of the Agreement on Customs Valuation, arguing that this
Article provides for a right to appeal only with respect to a determination of customs value and that
the lack of express provision for an appeal against the taking of a guarantee indicates that the

negotiators did not intend to provide for the possibility of such appeal.

38. Thailand also refers to Articles 7, 9.5, and 13 of the Anti-Dumping Agreement. For Thailand,
the absence of a right to appeal against either provisional measures or "new shipper" guarantees under
the Anti-Dumping Agreement suggests that guarantees taken to secure payment of customs duties do
not fall within the scope of "administrative action relating to customs matters" in Article X:3(b) of the
GATT 1994. Thailand also refers to Articles 2(j) and 3(h) of the Agreement on Rules of Origin.
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Article X:3(b). Allowing the challenge of a guarantee before the issuance of the final notice of
customs value would unduly interfere with the customs administration's decision-making process in
an area within its technical expertise. Thailand submits that this concern can be reconciled with the
right of appeal under Article X:3(b) if it were considered to be consistent with that provision to
require importers to await the final determination of customs value before exercising their right of
appeal in respect of the guarantee. Thailand asserts that this point was acknowledged by the Panel
when it stated that it does "not ... consider that the existence of interposing steps prior to an
independent review in itself constitutes a systemic flaw that prevents Thailand from maintaining
procedures for prompt review of administrative actions under Article X:3(b)".>® Thailand however
alleges that the Panel did not explain "why other interposing steps might not result in a violation of
Article X:3(b) but an interposing step in the form of a requirement to await the final assessment

before appealing a guarantee would always do so".**

B. Arguments of the Philippines — Appellee

1. Article I11:2 of the GATT 1994
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43. The Philippines considers that the Panel correctly found that resales of imported cigarettes are
subject to internal taxes in excess of those applicable to resales of domestic cigarettes. Resellers of
imported cigarettes are obliged to account fully to Thai fiscal authorities for the VAT liability on
taxable resales. The process of securing a tax credit does not mean that resales of imported cigarettes

are not subject to tax, but is rather a mechanism for accounting for that tax liability. The Panel also
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Revenue Code® sets forth other circumstances in which a reseller of imported cigarettes can be
denied an input tax credit. Accordingly, the Philippines considers that the Panel properly rejected
Thailand's argument that a reseller of imported cigarettes can never incur a net liability on the resale
of cigarettes, and correctly found that there are circumstances, defined under Thai law, in which a

reseller of imported cigarettes would not receive a tax credit.

46. The Philippines also maintains that the Panel properly dismissed Thailand's argument that an
inconsistency does not arise under Article 111:2 if a reseller of imported cigarettes does not obtain a
tax credit due to the reseller's own failure to exercise its right to claim a tax credit. It is the Thai
Government, and not a private reseller, that establishes the legal conditions that determine whether a
reseller of imported cigarettes is entitled to offset the discriminatory obligation to pay VAT. In
contrast, resellers of domestic cigarettes are never required to comply with the tax credit requirements
in connection with resales of domestic cigarettes, because they are automatically exempt from VAT
on these sales. The Philippines argues that, under Article 11l of the GATT 1994, it is Thailand, and
not a private reseller, that is obliged to ensure that imported cigarettes benefit, in all circumstances,
from equality of competitive conditions.

47. The Philippines takes note of Thailand's argument that it should not be obliged to grant a tax
credit to resellers of imported cigarettes if they cannot demonstrate that the claimed credit results from
actual and legitimate purchases of cigarettes. This, the Philippines asserts, "is the same argument in
another guise™.® It is Thailand, and not a private reseller, that is responsible under Article 111:2 for
establishing a regulatory framework in which imported goods are not subject to taxation in excess of
that applied to like domestic cigarettes. This does not imply that Members cannot, as a general

matter, insist that taxpayers comply with legal conditions to obtain a tax credit. The reason Thailand's
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PHL-289, as well as Thailand's appeal of the Panel's finding on Thailand's defence under
Article XX(d) of the GATT 1994,

@ Article 111:4: "treatment no less favourable"

49. The Philippines contends that the Panel correctly found that Thailand subjects imported
cigarettes to less favourable treatment than domestic cigarettes by imposing additional VAT -related
administrative requirements only on resellers of imported cigarettes. "Less favourable treatment"
within the meaning of Article 111:4 is accorded where treatment does not ensure effective equality of
opportunities, and does not protect expectations on the competitive relationship between imported and
domestic products. Article 111:4 requires that government regulation on imported and like domestic
products be "perfectly neutral".>® The Philippines adds that, when government regulation subjects
imported goods to administrative burdens that are not imposed on like domestic goods, this is not

neutral, and upsets the equality of competitive conditions.

50. The Philippines considers that the Panel correctly re
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51. The Philippines recalls that the Panel found that Thailand subjects resales of imported
cigarettes to a number of VAT administrative requirements and that such requirements do not apply in
connection with resales of domestic cigarettes. It follows from this alone that the treatment accorded
to imported cigarettes is less favourable, and there is no need to inquire into the "impact of the
discriminatory treatment" or the "trade effects" of such treatment.®® Thus, Thailand's appeal, which
focuses on, and finds fault with, the Panel's assessment of "the degree of likelihood that any

differences in treatment will have any negative impact on the competitive position of imports"®, i

s
misplaced. In addition, although it was not required to do so, the Panel sought further confirmation
for its finding by examining the ways in which Thailand's discriminatory administrative requirements
upset the equality of competitive conditions in the Thai market. The Panel correctly concluded, on
the basis of evidence of price elasticity and switching patterns, that the close competitive relationship
between imported and domestic cigarettes means that any unequal fiscal treatment is sufficient to
disturb the equality of competitive conditions. Moreover, the Panel correctly linked the effects of the

additional administrative requirements with the operating costs of businesses, and stated
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alleged procedural deficiencies to a panel's attention at the "earliest possible opportunity”.*® Although
the Philippines submitted the 2000 DG Revenue ruling® at the second substantive meeting, Thailand
chose to submit the 1995 DG Revenue ruling®® only in its responses to Panel questions after the
second substantive meeting. Conversely, the Philippines submitted Exhibit PHL-289 in its comments
on those responses, which was the first opportunity after Thailand filed the 1995 DG Revenue ruling.
In any event, the Philippines maintains, Thailand was responsible for seeking an opportunity to
comment on Exhibit PHL-289, but instead opted to object to this evidence only in its comments on

the Panel's Interim Report, where Thailand made largely the same arguments it now raises on appeal.

53. The Philippines also contends that Exhibit PHL-289 was properly submitted before the Panel,
in accordance with paragraph 15 of its Working Procedures, because it is rebuttal evidence provided
in comments on Thailand's answers to Panel questions. The Philippines asserts that Exhibit PHL-289
was submitted to support the Philippines' comments on the 1995 DG Revenue ruling that had been
attached to Thailand's responses to Panel questions. The first sentence of paragraph 15 of the Panel's
Working Procedures expressly allows the submission of evidence with comments on the other party's
responses to questions. The expert testimony submitted in Exhibit PHL-289 stated that its purpose
was to "provide an opinion on [the 1995 DG Revenue ruling]".*® Had Thailand not submitted the
1995 DG Revenue ruling, the Philippines would have had no cause to submit this expert testimony.
Thus, Exhibit PHL-289 falls within the category of evidence set out in the first sentence of
paragraph 15 of the Panel's Working Procedures, as opposed to that set out in the second sentence, for
which a showing of good cause and an opportunity to respond is required. At any rate, the Philippines
asserts, if Thailand considered that the evidence was not submitted consistently with paragraph 15, the
proper course0.0509 Tc[(if )] TIETrP1.73 Tm[rse
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weight to be ascribed to a given piece of evidence.” Even in its Interim Report, the Panel did not give
decisive weight to Exhibit PHL-289, but simply explained that the expert testimony in Exhibit
PHL-289 confirmed the change in the requirement to report sales of domestic cigarettes in form
Por.Por.30. The Panel's use of the word "only" to describe the evidence relating to the change in
reporting practice was incorrect, and, following a suggestion by the Philippines, the Panel corrected
this mistake in the Panel Report. In any case, the Philippines considers that, under Article 17 of the
DSU, the Interim Report is not subject to appellate review, and that it is improper for Thailand to base

its appeal on the Panel's findings in the Interim Report.
(c) Thailand's Defence Under Article XX(d) of the GATT 1994

55. The Philippines requests the Appellate Body to reject Thailand's appeal of the Panel's finding
on Thailand's defence under Article XX(d) of the GATT 1994. The Panel properly concluded that
Acrticle XX(d) does not justify one WTO-inconsistent measure (discriminatory administrative

requirements on imported cigarettes) on the grounds that it secu
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shipper" reviews under the Anti-Dumping Agreement,
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decisions only after the final determination of customs value has been issued does not comply with
Article X:3(b). Such a system is not a system for the prompt review and correction of guarantee
decisions, but only a system of review of customs valuation determinations. If an importer decides
not to import goods because a guarantee imposes too great a financial burden, there would never be a
final determination of customs value, and it would thus be impossible for an importer to obtain
independent review of a guarantee decision. Even in situations in which importation occurs and a
final customs valuation determination is made, the requirement to await that determination before

pursuing independent review of a guarantee results in unnecessary delays.

65. The Philippines disagrees with Thailand's argument that, since the Panel found that it is, in
principle, acceptable under Article X:3(b) to require that importers pursue internal review before
seeking independent review of a customs valuation determination, it must also be permissible to
compel importers to await a final customs value determination before seeking independent review of a
guarantee decision. A requirement first to seek internal review of a customs valuation determination
does not create a lacuna in the review system, thereby making independent review of a final
determination impossible in certain situations. In contrast, requiring importers to await a final
customs value determination before seeking independent review of a guarantee decision does give rise
to such a lacuna. In addition, the Philippines contends that, while internal review of a customs
valuation determination may contribute to the resolution of the valuation issue, waiting for the
issuance of the final customs value determination does not contribute to the prompt review and

correction of a guarantee decision.
C. Arguments of the Third Participants
1. Australia

66. Australia submits that, in examining Thailand's appeal under Article I11:2 of the GATT 1994,
the Appellate Body must first examine the threshold issue of whether the Panel correctly identified the
measure at issue. Australia considers that the Panel was unclear as to whether this was the VAT
scheme per se, or whether the measure comprises the mechanisms used to collect the VAT. Australia
considers it difficult to separate each component of Thailand's VAT regime, and observes that
whether a sale of a product is exempt from VAT, or whether a reseller may apply for input tax credits

to relieve itself of the tax burden, is relevant and indistinguishable from the tax regime itself.

67. Referring to the reasoning of the panel in Argentina — Hides and Leather, and the GATT
panel in US — Malt Beverages, Australia submits that the administrative nature of Thailand's tax

collection mechanism does not mean a priori that it falls outside the scope of the first sentence of
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Article 111:2 of the GATT 1994. In the circumstances of this case, the administrative requirements are
a collection mechanism that affects the calculation of the cumulative VAT burden. The
non-fulfilment of the administrative requirements for resellers of imported cigarettes directly results
in a higher tax burden, whereas resellers of domestic cigarettes are fully exempt from paying VAT.
Accordingly, the collection mechanism itself constitutes a "tax" for the purposes of Article I11:2 as it
potentially results in a higher cumulative tax burden on the reseller of imported cigarettes. As for
whether the tax burden on imported cigarettes is "in excess" of that on domestic cigarettes, Australia

submits
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that, in order to be found inconsistent with Article 111:2, first sentence, a measure needs to lead to a

higher tax rate for imported products. Rather, as the panel stated in Argentina — Hides and Leather,
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reasonable expectation, or, in other words, lend credence to the conclusion, that the imported products

will be treated less favourably.

74. Concerning Thailand's appeal in respect of the Panel's acceptance of Exhibit PHL-289, the
European Union submits that the first issue that the Appellate Body needs to resolve is whether
Exhibit PHL-289 is rebuttal evidence or not. If it is not, then the Panel infringed its Working
Procedures by admitting this item of untimely evidence without requiring good cause and without
affording Thailand the right to comment thereon. Article 11 of the DSU requires panels actively to

respect parties' due process rights. Thus, if the Panel accepted and relied upon Exhibit PHL-289
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and "final" administrative actions. This contrasts with other provisions in the GATT 1994, such as
Article XV:2, which explicitly refer to "final" measures. The European Union also agrees with the
Panel's reasoning that the due process objective underlying Article X:3(b) supports an interpretation

of the term "administrative action" that is not limited to final administrative determinations.

77. Furthermore, the European Union views the imposition of a guarantee as being separate and
distinct from a customs value determination. Like a determination of the value of imported goods, the
imposition of a guarantee is one component of the imposition and collection of customs duties.
However, imposing a guarantee is not a component of determining the customs value. Instead, it is a
separate and distinct action, constituting "administrative action” in the sense of Article X:3(b). The
European Union also disputes Thailand's assertion that the imposition of a guarantee cannot be
reviewed effectively without knowing the final duty liability, as well as Thailand's reliance upon the
Appellate Body report in US — Shrimp (Thailand) / US — Customs Bond Directive. The Appellate
B
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3. United States

79. With respect to Thailand's appeal of the Panel's finding of less favourable treatment under
Article 111:4 of the GATT 1994, the United States argues that, while a complainant need not
demonstrate the actual trade impact of a measure, it must establish that the measure modifies the
conditions of competition for imported products. The United States questions whether mere risk that
a change to the conditions of competition might occur would fulfil that requirement, given that a

finding of less favourable treatment cannot be based on mere assertion or speculation.*

80. As regards Thailand's appeal concerning the Panel's treatment of Exhibit PHL-289, the United
States observes that the Panel's Working Procedures expressly allowed for the submission of factual
evidence, even after the first substantive meeting, for the purposes of rebuttals, answers to questions,
or comments on answers to questions. The United States takes no view on whether the evidence at
issue can properly be considered to have been submitted for these purposes. In any event, while it
could have done so, the Panel was not required as a matter of due process to offer Thailand an

opportunity to comment on Exhibit PHL-289. Furthermore, Thailand did in fact respond to the



WT/DS371/AB/R
Page 33

correction”, the United States agrees with both Thailand and the Panel that such an evaluation requires

a case-by-case analysis, and with the Panel that what it means for action to be taken "promptly" will

depend on the factual context of the specific measure at issue in a dispute.

1. Issues Raised in This Appeal

82. The following issues are raised in this appeal:

(@)

(b)

With respect to the Panel's findings under Article 111 of the GATT 1994 concerning

Thailand's treatment of resellers of imported cigarettes, as compared to its treatment

of resellers of like domestic cigarettes:

(i)

(ii)

whether the Panel erred in finding that Thailand acts inconsistently with
Article 111:2, first sentence, of the GATT 1994 by subjecting imported
cigarettes to value added tax ("VAT") liability in excess of that applied to

like domestic cigarettes;

whether the Panel erred in finding that Thailand acts inconsistently with
Acrticle I11:4 of the GATT 1994, and, in particular:

whether the Panel erred in finding that Thailand accords less
favourable treatment to imported cigarettes than to like domestic

cigarettes;

whether the Panel failed to ensure due process and, thus, to comply
with its duty under Article 11 of the DSU to make an objective
assessment of the matter, by accepting and relying on Exhibit
PHL-289 without affording Thailand an opportunity to comment on

that evidence; and

whether the Panel erred in rejecting Thailand's defence under
Article XX(d) of the GATT 1994 to the Panel's finding of

inconsistency under Article 111:4; and

Whether the Panel erred in its interpretation and application of Article X:3(b) of the
GATT 1994 in finding that Thailand acts inconsistently with its obligation, under that

provision, to maintain or institute independent tribunals or procedures for the prompt

review of guarantee decisions.
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V. Article 111 of the GATT 1994
A. Introduction

83. The Philippines alleged before the Panel that Thai law discriminates between resellers of
imported cigarettes and resellers of domestic cigarettes in a manner inconsistent with Article 111:2 and
Article 111:4 of the GATT 1994. According to the Philippines, Thailand acts inconsistently with
Acrticle I11:2, first sentence, because Thailand imposes VAT liability on imported cigarettes in excess
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VAT registrant® in the distribution chain for a product incurs liability in respect of VAT.® The VAT
rate generally applicable to sales of products in Thailand is seven per cent ad valorem.” For most
products, VAT is determined by applying this rate to the actual selling price of the product at each
stage of the supply chain.®® VAT must be reported on a monthly basis in tax form Por.Por.30.™
Pursuant to Section 82/3 of the Thai Revenue Code, in each tax month sellers are entitled to deduct

the "input tax", paid
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no VAT liability because of an exemption provided pursuant to Section
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92. In respect of imported cigarettes, the Panel stated:

No such exemption is available for imported cigarettes. As such,
when the wholesaler subsequently resells imported cigarettes to the
retailer, for example, the wholesaler incurs a VAT liability of
7 per cent of the MRSP. This VAT liability arises at each subsequent
transactional stage until consumers purchase imported cigarettes.
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Thai Revenue Code, Section 3(1) of Royal Decree No. 239, and Order No. Por. 85/2542.

Recognizing that VAT liability consists of output tax minus input tax™’

, the Panel then proceeded to
evaluate whether an input tax credit is "automatically" available to resellers of imported cigarettes.™®
The Panel found that such resellers would not obtain an input tax credit if they fail to satisfy certain
conditions, namely: (i) to complete and file form Por.Por.30; (ii) to produce a complete and accurate
tax invoice in respect of a transaction (or to satisfy other conditions under Section 82/5 of the Thai
Revenue Code); or (iii) to meet other record-keeping requirements.”® On this basis, the Panel
concluded that "resellers of domestic cigarettes are de jure exempt from the VAT liability, whereas
the same exemption is not granted to resellers of imported cigarettes as tax credits do not
automatically and irrevocably offset tax liabilities incurred by [resellers] of imported cigarettes in

every case."*?

95. Accordingly, the measure that the Panel analyzed under Article 111:2 of the GATT 1994
consists of an exemption from VAT liability for resellers of domestic cigarettes, together with the
imposition of VAT on resellers of imported cigarettes when they do not satisfy prescribed conditions
for obtaining input tax credits necessary to achieve zero VAT liability.

2. The Measure Challenged Under Article 111:4 of the GATT 1994

96. For purposes of the Philippines' claim under Article I111:4 of the GATT 1994, the Panel also

considered a series of provisions of Thailand's VAT regime.'*

97. Pursuant to Section 81/2 of the Thai Revenue Code, businesses exempt from VAT are also

exempt from compliance with the provisions of Chapter IV of the
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VAT-
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requires resellers of imported cigarettes to maintain more information for accounting and auditing
purposes than that
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C. Article 111:2 of the GATT 1994
104.  Thailand appeals the Panel's finding that:

. regarding the VAT exemption for domestic cigarette resellers,
Thailand acted inconsistently with Article 111:2, first sentence by
subjecting imported cigarettes to a VAT liability in excess of that
applied to like domestic cigarettes by granting the exemption from
the VAT liability only to domestic cigarette[] resellers.**®®
105. Thailand raises two principal issues on appeal. First, Thailand claims that the Panel erred
because the measures that it found to be inconsistent with Article 111:2, first sentence, of the
GATT 1994 are not fiscal measures subject to the scope of that provision. Rather, according to
Thailand, the measures entail only administrative requirements that fall within the scope of
Acrticle I11:4, rather than Article 111:2. Second, Thailand claims that, even if the measures fall within
the scope of Article 111:2, they do not subject imported cigarettes to taxes in excess of those applied to
domestic cigarettes. In Thailand's view, inconsistency with Article 111:2 cannot arise due to an
obligation to comply with the administrative formality of filing a tax form, or a limitation on the

availability of tax credits only for transactions that are documented and legitimate.

106.  The Philippines argues that the Panel correctly established under Article 111:2 that imported
cigarettes are subject to taxation in excess of that applied to like domestic cigarettes. The Philippines
considers that the Panel could have limited its analysis and simply found that resellers of imported
cigarettes are subject to VAT liability, whereas resellers of domestic cigarettes, through a complete
exemption from VAT, are not. The Philippines adds that, although the Panel did not need to do so,
the Panel undertook further analysis and correctly found the existence of a discriminatory tax because
resellers of imported cigarettes, in defined circumstances under Thai law, may not satisfy the
conditions necessary to offset VAT liability. The Philippines rejects Thailand's argument that the
administrative formalities associated with VAT liability cannot give rise to excess taxation under
Acrticle I11:2.

107.  Before we turn to evaluate the substance of Thailand's claim of error on appeal, we consider it

necessary to recall
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of VAT is co
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imported product”.**® The Philippines argues that the Panel properly found that Thailand's measure

falls within the scope of Article I11:2.

114.  We have already explained that we do not accept Thailand's characterization of the measure
that was challenged by the Philippines, and found by the Panel to be inconsistent with Article 111:2, as
administrative requirements. For the reasons set out above, we also do not accept Thailand's position
that the measure at issue does not relate to the respective tax burdens imposed on imported and
domestic cigarettes. Thailand's measure subjects resellers of imported cigarettes to VAT when they
do not satisfy prescribed conditions for obtaining input tax credits necessary to achieve zero VAT

liability. Whether such conditions are satisfied thus has a direct cons
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116.  Thailand does not dispute that resellers of imported cigarettes incur VAT liability when they

147 "or that a measure that creates a risk of excess

do not satisfy conditions to obtain an input tax credit
taxation may give rise to a violation of Article I11:2, first sentence.’*® Rather, Thailand argues that
requiring resellers to satisfy administrative requirements in respect of VAT does not present a risk
related to the calculation of the tax burden, and therefore cannot give rise to a violation under

Article I11:2.
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imposition of these administrative requirements on resellers of imported cigarettes. These three sets
of administrative requirements consist of: (i) requirements relating to form Por.Por.30; (ii) reporting

7

and record-keeping requirements; and (iii) penalties and other sanctions.”® We refer to these

requirements collectively as the "additional administrative requirements".

122.  Thailand advances three independent grounds for reversal of the Panel's finding under
Article I11:4. First, Thailand argues that the Panel's analysis of "treatment no less favourable" was
insufficient as a matter of law to support a finding that Thailand acted inconsistently with
Article I11:4. Second, Thailand claims that the Panel erred in accepting and relying upon an exhibit
submitted late in the proceedings by the Philippines—Exhibit PHL-289—and thus violated Article 11
of the DSU, Thailand's due process rights, and paragraph 15 of the Panel's Working Procedures.
Third, Thailand alleges that, because the Panel failed to conduct a correct legal analysis in respect of
Thailand's defence under Article XX(d) of the GATT 1994, the Panel "effectively deprived" Thailand
of the opportunity to justify the additional administrative requirements as necessary to secure
compliance with the Thai VAT laws. We address these issues in turn.
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so as to afford protection to domestic production.170 In the context of Article 111:4, this means that,
where there is less favourable treatment of imported products, there is protection to domestic

production.*™

127.  Article I11:4 consists of three elements that must be demonstrated in order to establish
inconsistency with this provision, namely: (i) that the imported and domestic products are "like
products”; (ii) that the measure at issue constitutes a law, regulation, or requirement affecting the
internal sale, offering for sale, purchase, transportation, distribution, or use of the products at issue;
and (iii) that the treatment accorded to imported products is less favourable than that accorded to like

172

domestic products. Thailand's appeal concerns only the Panel's finding in respect of the third

element, namely, the no less favourable treatment standard in Article 111:4.*

128. The phrase "treatment no less favourable” in Article I11:4 has been interpreted by the
Appellate Body in prior disputes. In Korea — Various Measures on Beef, the Appellate Body
explained that the analysis of whether imported products are treated less favourably must ascertain
whether the measure at issue "modifies the conditions of competition in the relevant market to the

detriment of imported products".*™
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imported and like domestic products. This analysis need not be based on empirical evidence as to the
actual effects of the measure at issue in the internal market of the Member concerned. Of course,

nothing precludes a panel from taking such evidence of actual effects into account.

130.  The implications of the contested measure for the equality of competitive conditions are, first
and foremost, those that are discernible from the design, structure, and expected operation of the
measure. For instance, where a Member's legal system applies a single regulatory regime to both
imported and like domestic products, with the sole difference being that an additional requirement is
imposed only on imported products, the existence of this additional requirement may provide a
significant indication that imported products are treated less favourably. Because, however, the
examination of whether imported products are treated less favourably "cannot rest on simple

assertion""®

, close scrutiny of the measure at issue will normally require further identification or
elaboration of its implications for the conditions of competition in order properly to support a finding

of less favourable treatment under Article 111:4 of the GATT 1994,

131.  The Panel found that the additional administrative requirements imposed only on resellers of
imported cigarettes "could potentially affect” the conditions of competition for imported cigarettes
in a negative manner.*”® In its analysis, the Panel began by observing that, in previous disputes,
a simple administrative authorization scheme'®, a differentiated distribution scheme™, or the mere
possibility that non-nationals have to defend their patent claims in two jurisdictions rather than only
one®®, were all situations found to constitute "additional administrative burdens" that accord less
favourable treatment.’® The Panel then observed that the relative market shares held by imported and

domestic cigarettes in the Thai market and an econometr
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import
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"uneven".**® Furthermore, adds Thailand, the no less favourable treatment analysis under Article 111:4
presupposes that imported and domestic products have been considered "like", and that, consequently,
imported and domestic products subject to an Article I11:4 analysis will always have "'some' degree of

competitive relationship with each other".**’

137.
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noting that the additional administrative requirements carry certain operating costs.?* We note that,
although the Panel could have inquired further into the implications of Thailand's measure for the
conditions of competition, the mere fact that the additional administrative requirements are imposed
on imported cigarettes, and not on like domestic cigarettes, provides, in itself, a significant indication
that the conditions of competition are adversely modified to the detriment of imported cigarettes. We
therefore consider that the Panel's analysis was sufficient to support its finding that the additional
administrative requirements modify the conditions of competition to the detriment of imported

cigarettes.

139.  Finally, Thailand claims that the Panel failed to address Thailand's argument that resellers of
imported cigarettes gain certain "financial advantages" by virtue of the additional administrative

2% In particular, Thailand argues that resellers of imported cigarettes may claim

requirements.
"additional input tax credits for VAT paid on utilities, administrative expenses and other services
consumed on the basis of the ratio of their VAT sales to their VAT-exempt sales".*® However, we
observe that Thailand submitted this argument only in response to Panel questions following the first

substantive meeting, and in a few other instances thereafter, and that Thailand produced no evidence
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Article 111:4".® We therefore find that the Panel did not err in concluding, in paragraph 7.738 of the
Panel Report, that Thailand accords less favourable treatment to imported cigarettes than to like

domestic cigarettes.

2. Article 11 of the DSU: the Panel's Treatment of Exhibit PHL-289

141. We now turn to Thailand's request to reverse the Panel's finding of inconsistency with
Acrticle I11:4 of the GATT 1994 on the grounds that the Panel failed to comply with Article 11 of the
DSU. According to Thailand, the Panel failed to ensure due process and to make an objective
assessment of the matter by accepting and relying on Exhibit PHL-289 without affording Thailand

any opportunity to respond to that evidence.

142.  Before considering the merits of Thailand's claim of error, we consider it useful to set out the
circumstances that have given rise to this issue on appeal. Exhibit PHL-289 was submitted by the
Philippines at the last stage of the proceedings before the Panel and consists of an expert opinion from
a Thai tax lawyer. The opinion concerns the issue of whether, as a matter of Thai law, VAT
registrants reselling domestic cigarettes are required to report their sales of domestic cigarettes in
form Por.Por.30. This issue was contested throughout the Panel proceedings, with the Philippines
arguing that VAT registrants are obliged to report only resales of imported, not domestic, cigarettes,
and Thailand arguing that resales of both imported and domestic cigarettes must be reported.
As explained above®®, the Panel ultimately agreed with the Philippines.”® The requirement to report

resales of imported cigarettes, but not resales of like domestic cigarettes, in form Por.Por.30
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147.  We note that Thailand couches its claim under Article 11 of the DSU as a "due process
claim".?® Due process is a fundamental principle of WTO dispute settlement.?® It informs and finds
reflection in the provisions of the DSU.?° In conducting an objective assessment of a matter, a panel
is "bound to ensure that due process is respected".?*" Due process is intrinsically connected to notions
of fairness, impartiality, and the rights of parties to be heard and to be afforded an adequate
opportunity to pursue their claims, make out their defences, and establish the facts in the context of
proceedings conducted in a balanced and orderly manner, according to established rules. The
protection of due process is thus a crucial means of guaranteeing the legitimacy and efficacy of a

rules-based system of adjudication.

148.  Panel working procedures should both embody and reinforce due process. Article 12.1 of the
DSU states that panels "shall" follow the working procedures set out in Appendix 3 to the DSU
"unless the panel decides otherwise after consulting the parties to the dispute”. The working
procedures adopted by a panel must conform to the DSU.?*? As the Appellate Body has previously
observed, the use by panels of detailed, standardized working procedures promotes fairness and the
protection of due process.”®®* The inclusion by a panel in its working procedures of a rule that is

inconsistent with due process would be a clear sign that such panel has failed to ensure the protection
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151.  We begin our analysis of the Panel's treatment of Exhibit PHL-289 by examining Thailand's

arguments concerning paragraph 15 of the Panel's Working Procedures, which provides:

The parties shall submit all factual evidence to the Panel no later than
the first substantive meeting, except with respect to factual evidence
necessary for purposes of rebuttals, answers to questions or comments
on answers provided by each other. Exceptions to this procedure will
be granted where good cause is shown. In such cases, the other party
shall be accorded a period of time for comment, as appropriate.**

152.  We note at the outset that, although it alleges that the Panel failed to comply with this
paragraph, Thailand is not seeking from us an independent finding that the Panel violated

paragraph 15 of its Working Procedures. Rather, Thailand invokes this provision to support its
contention that the Panel violated Thailand's due process rights and failed to comply with its duties
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Exhibit PHL-289 without requiring the Philippines to show good cause or affording Thailand an
opportunity to comment thereon was not inconsistent with paragraph 15 of the Panel's Working

Procedures.?*
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timely fashion, and requesting that the Panel either reject that evidence or give Thailand an

opportunity to respond to that evidence.?*

157.  Thailand alleges that the due process violation is "more serious" because "Exhibit PHL-289
was the 'only evidence' supporting"?** the Panel's finding that resales of domestic cigarettes need not
be reported in form Por.Por.30, and that "the parties' rights under the DSU may be affected by the
importance of the evidence at issue".*® In response, the Philippines argues that the Panel did not
attach "decisive weight"?*’ to Exhibit PHL-289, but instead reached its finding based "on several

pieces of evidence constituting the totality of the evidence before it". %

158.  We recall that the issue of whether a VAT registrant is required to report resales of
VAT-exempt goods, such as domestic cigarettes, in form Por.Por.30 was contested between the
parties throughout the proceedings, and each adduced several pieces of evidence in support of its
position. Thus, at the time that Exhibit PHL-289 was submitted by the Philippines, both Thailand and
the Panel would have been aware that it related to a key and highly disputed issue. In determining
that resales of domestic cigarettes need not be reported in form Por.Por.30, the Panel explained that
this finding was "based on [its] careful examination of all the evidence in its totality".?* In its
analysis, the Panel referred to the 2006 textbook, as well as the 1995 DG Revenue ruling, which had
been adduced to show that resales of VAT-exempt products must be reported in form Por.Por.30.%°
The Panel also observed that the 2000 DG Revenue ruling, together with the second expert opinion
submitted by the Philippines, indicated that businesses selling VAT-exempt domestic cigarettes do not
have to report those sales in form Por.Por.30.%" The Panel further noted that the third expert opinion

submitted by the Philippines—Exhibit PHL-289—explained that
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161.  For all of these reasons, we find
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165. Thus, by means of a cross-reference to Section VII.F.6(b)(ii) of its Report, the Panel
expressed the view that Thailand had not identified "laws or regulations which are not inconsistent"
with the GATT 1994, but only VAT laws that the Panel had already found to be GATT-inconsistent.
As Thailand's asserted Article XX(d) defence could not succeed if the laws or regulations with which
the measures at issue purportedly secure compliance are themselves GATT-inconsistent, the Panel, in

the very next sentence of its Report, reached the finding set out above.

166.  Section VILF.6(b)(ii) of the Panel Report comprises paragraphs 7.729 through 7.738. It
contains the Panel's analysis of "[w]hether imported cigarettes are subject to less favourable treatment
than domestic cigarettes within the meaning of Article 111:4"?®, and culminates with the Panel's
conclusion that "Thailand acted inconsistently with Article 111:4 by subjecting imported cigarettes to
less favourable treatment compared to like domestic cigarettes through the VAT-related

administrative requirements imposed only on resellers of imported cigarettes."?**

167.
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with discriminatory taxation, rather than to Section VII.F.6(b)(ii) of its Report, which deals with the
discriminatory administrative requirements. Accordingly, the Philippines requests the Appellate
Body to modify this clerical error, replacing the reference to "Section VIIL.F.6(b)(ii)" with a reference
to "Section VIIL.E.5(b)(ii)".

169. Like the participants, we, too, consider the Panel's reference to Section VII.F.6(b)(ii) to be
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defence” to that finding.?®> Thailand does not refer to any provision of the DSU or other covered

agreement, nor to any jurisprudence, in support of this position.

173.  We have difficulties understanding why the Panel's disposition of the Philippines' claim under
Article 111:4 should depend on the Panel's disposition of Thailand's defence under Article XX(d). Itis
true that, in examining a specific measure, a panel may be called upon to analyze a substantive
obligation and an affirmative defence, and to apply both to that measure. It is also true that such an
exercise will require a panel to find and apply a "line of equilibrium"?** between a substantive
obligation and an exception. Yet this does not render that panel's analyses of the obligation and the
exception a single and integrated one. On the contrary, an analysis of whether a measure infringes an
obligation necessarily precedes, and is distinct from, the "further and separate" assessment of whether
such measure is otherwise justified.?® Thus, we reject Thailand's request to reverse the Panel's
Acrticle I11:4 finding on the grounds that the Panel erred in its analysis of Thailand's Article XX(d)
defence.

174.  In circumstances where it has reversed panel findings and legal interpretations, the Appellate

Body has, withifi the limits of its jurisdiction, consistently sought to "facilitate the prompt settlement

7

of the dispute"®® by completing the legal analysis of relevant issues.”®” The same considerations

impel us to seek to do the same in this appeal. Accordingly, we consider whether we are able to rule,
ourselves, on Thailand's defence under Article XX(d) of the GATT 1994.

175.  Article XX(d) of the GATT 1994 provides:

General Exceptions

Subject to the requirement that such measures are not applied in a
manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail,
or a disguised restriction on international trade, nothing in this
Agreement shall be construed to prevent the adoption or enforcement
by any Member of measures:

%3Thailand's appellant's submission, para. 156.
2% Appellate Body Report, US — Shrimp, para. 159.
és“%ln US - Gasoline, the Appellate Body cautioned against confusing "the question of whether
inconsistency with a substantive rule existed, with the further and separate question ... as to whether that
inconsistency was nevertheless justified". (Appellate Body Report, US — Gasoline, p. 23, DSR 1996:1, 1, at 21
(emphasis added). See also G-5(y,)11(p)-15(h)-15(h)9(1P-9(fn)4(tel)-31R)4(ep)-7(0)-5(r)-3(t, )] TIETBT/F7 9.96 Tf1 00 1 21714
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(d)

necessary to secure compliance with laws or regulations
which are not inconsistent with the provisions of this
Agreement, including those relating to customs enforcement,
the enforcement of monopolies operated under paragraph 4 of
Article Il and Article XVII, the protection of patents, trade
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trade".?® This cannot suffice to establish that the additional administrative requirements fulfil the

requirements of the chapeau of Article XX.*”

180. In our view, therefore, the arguments and evidence put forward by Thailand fail, on their face,
to establish the requisite elements of an Article XX(d) defence. Accordingly, we find that Thailand

failed to make out a prima facie defence and, therefore, failed to establish that the additional
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184. On appeal, Thailand requests us to reverse the Panel's finding that Thailand acts
inconsistently with Article X:3(b). Thailand contends that the Panel erred in concluding that requiring
a guarantee in order to obtain the release of goods pending a final determination of customs value is
"administrative action relating to customs matters" within the meaning of Article X:3(b). In the event
that we reject this allegation of error and uphold the Panel's finding that requiring a guarantee falls
within the scope of Article X:3(b), then Thailand further submits that providing for a right of appeal
of a guarantee decision upon final assessment of duties satisfies Thailand's obligations under
Article X:3(b).

185.  The Philippines contends that the Panel correctly found that the guarantee decisions at issue
constitute "administrative action relating to customs matters” within the meaning of Article X:3(b).
The Philippines requests us to uphold this finding by the Panel and to reject Thailand's contention that
providing for a right of appeal upon final assessment of duties satisfies Thailand's obligations under
Article X:3(b).

B. Article X:3(b) of the GATT 1994

186.  Article X:3(b) stipulates that WTO Members shall maintain judicial, arbitral or administrative
tribunals or procedures for the "prompt review and correction of administrative action relating to
customs matters."” On appeal, Thailand's claims of error relate to the Panel's interpretation and
application, in the context of guarantee decisions, of the phrases "administrative action relating to

customs matters™ and "prompt review" in Article X:3(b).

187.  Before turning to our analysis we briefly set out our understanding of the operation of the
measure at issue based on the findings of the Panel and on the Panel record. Section 112 of Thailand's
Customs Act (the "Thai Customs Act")?? provides that in the event of doubt as to the amount of duty
applicable to a specific good, customs officials may undertake a detailed examination. In such
circumstances, the goods in question may be released from customs pending the final assessment of
duty liability, provided that the importer pays “the amount of the duty declared in the entry by the
importer or the exporter” and provided that "an additional sum of money covering the maximum duty

3

payable on the goods" is deposited as a guarantee.”® If, for example, Thai Customs questions
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to appeal a guarantee decision.?®

Furthermore, we understand the Philippines' claim to relate to
guarantee decisions regardless of whether security is provided by means of a cash deposit or by means
of a guarantee from a bank or the Ministry of Finance. Finally, with respect to the obligation under
Article X:3(b), we note that the Philippines' claim and the Panel's findings focused on whether the
Thai system ensures "prompt" review rather than on what constitutes "review and correction" of

guarantee decisions.

1. The Meaning of "administrative action relating to customs matters" and
"prompt review and correction" in Article X:3(b)

191.  Article X:3(b) of the GATT 1994 provides as follows:
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193.  Furthermore, the word "customs" is defined as "duties levied upon imports as a branch of the
public revenue; the department of the Civil Service employed in levying these duties".?> We also
note that the International Convention on the Simplification and Harmonization of Customs
Procedures, as amended®® (the "Revised Kyoto Convention") defines the word "customs" in the
context of Chapter 2 of the General Annex to that Convention.?* It refers to the government service
responsible for the administration of customs law and the collection of duties and taxes and which
also has responsibility for the application of other laws and regulations "relating to the importation,

exportation, movement or storage of goods".*® Moreover, we observe that the term
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196.  We also consider relevant the context provided by Article 11.1 of the Agreement on Customs
Valuation. It stipulates:

The legislation of each Member shall provide in regard to a
determination of customs value for the right of appeal, without

penalty, by the importer or any other person liable for the payment of
the duty.

197.
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a determination of injury by the importing Member. In contrast, ordinary customs duties may, within

tariff bindings, be applied without any such determination.

200.  Even if we were to consider the above provisions of the Anti-Dumping Agreement as relevant
context for the interpretation of the phrase "administrative action relating to customs matters" in
Article X:3(b) of the GATT 1994, we do not see that these provisions support Thailand's position.
We do not consider it evident that the customs guarantees at issue should be equated with provisional
anti-dumping measures and "new shipper" guarantees provided in the context of an anti-dumping
determination. Furthermore, Article 13 of the Anti-Dumping Agreement uses language that differs
from the language of Article X:3(b) of the GATT 1994, and which makes clear that the review is
limited to "final" determinations and determinations of review proceedings under Article 11 of the
Anti-Dumping Agreement. The absence of any such express limitation in Article X:3(b) suggests, if
anything, that the phrase "administrative action related to customs matters™ is not limited in the way
Thailand contends.

201.  Consequently, we consider that these provisions do not shed light on the ordinary meaning of
the phrase "administrative action relating to customs matters"” in Article X:3(b). Instead, reading the
phrase "administrative action relating to customs matters™ in the light of Article X:3(b) as a whole and
in the context of Article 11.1 of the Agreement on Customs Valuation points to a common intention of
WTO Members not to limit the obligation contained in Article X:3(b) to particular types of

customs-related "administrative action".

202.  Finally, we turn to consider the phrase "administrative action relating to customs matters" in
the light of the object and purpose of the treaty. A basic object and purpose of the GATT 1994, as
reflected in Article X:3(b), is to ensure due process in relation to customs matters. The Appellate
Body referred to this due process objective in EC — Selected Customs Matters.*** In that vein, the
panel in EC — Selected Customs Matters stated that Article X:3(b) seeks to "ensure that a trader who
has been adversely affected by a decision of an administrative agency has the ability to have that
adverse decision reviewed."** In addition, relating more broadly to Article X:3 of the GATT 1994,
the Appellate Body has found that this provision establishes certain minimum standards for
transparency and procedural fairness in Members' administration of their trade regulations.**® While
recognizing WTO Members' discretion to design and administer their own laws and regulations,
Article X:3 also serves to ensure that Members afford the protection of due process to individual

traders. As we see it, the obligation under Article X:3(b) to maintain tribunals or procedures for the

%1 Appellate Body Report, EC — Selected Customs Matters, para. 302.
%02panel Report, EC — Selected Customs Matters, para. 7.536.
%35ee Appellate Body Report, US — Shrimp, para. 183.
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prompt review and correction of administrative action relating to customs matters is an expression of
this due process objective of Article X:3. In the light of the above considerations, we see no error in
the Panel's intermediate finding that "administrative action relating to customs matters" encompasses
"a wide range of acts applying legal instruments that have a rational relationship with customs

matters". 3

203.  Next, we address the meaning of the phrase "prompt review and correction" in Article X:3(b).
The word "prompt" is defined as "ready, quick; done, performed, etc., without delay".305 In addition,
the due process objective reflected in Article X:3 of the GATT 1994 suggests that "prompt review and
correction” is to be understood as review and correction of administrative action that is performed in a
quick and effective manner and without delay. What is quick or performed without delay depends on
the context and particular circumstances, including the nature of the specific type of action to be
reviewed and corrected. Whether a system does or does not ensure prompt review thus cannot be
determined in the abstract. We therefore agree with the Panel that the nature of the specific
administrative action at issue informs the meaning of the word "prompt™ in the particular

circumstances of a Member's domestic system.**

204.  We further note that Article X:3(b)ifnrefers2ts
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administrative tribunals or procedures”. This suggests that there are a variety of ways in which a
Member may comply with the obligation of maintaining tribunals or procedures for prompt review
and correction of administrative action relating to customs matters, provided that, inter alia, such
tribunals and procedures are independent of the agencies entrusted with administrative enforcement as

required by the second sentence of Article X:3(b).

2. Application of Article X:3(b) to the Facts of the Dispute

@ Administrative Action Relating to Customs Matters

206.  We now turn to consider whether the Panel correctly found that decisions by Thai Customs on
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the payment of ultimate customs duties. We also observe that the decisions of customs authorities
imposing or accepting guarantees may relate, inter alia, to the amount or to the form of the security

being provided.

209. The customs guarantee decisions at issue in this dispute are actions taken by Thailand's

customs authorities.®!?

As such, they are acts of the executive branch of government and thus
constitute administrative action in the sense of Article X:3(b). Furthermore, because they serve to
secure the payment of ultimate customs duties, these guarantee decisions are connected to "customs

matters" and thus fall within the scope of Article X:3(b).

210. On appeal, Thailand submits that the imposition of a guarantee does not constitute
"administrative action” within the meaning of Article X:3(b) because it constitutes only an
administrative step of a provisional nature. Thailand asserts that the Appellate Body's statement in
US — Shrimp (Thailand) / US — Customs Bond Directive that "taking security for the full and final
payment of duties should be viewed as a component of the imposition and collection of anti-dumping
or countervailing duties" suggests that the Appellate Body characterized a security as a "provisional
measure".*** Thailand submits that the Appellate Body's rationale in US — Shrimp (Thailand) / US —
Customs Bond Directive applies equally to the guarantees at issue in this dispute.

211.  We disagree with Thailand. In our view, the Appellate Body's statement in US — Shrimp
(Thailand) / US — Customs Bond Directive, that securities under the Ad Note to paragraphs 2 and 3 of
Acrticle VI of the GATT 1994 are accessory to final duty liability, does not stand for the proposition
that such securities are "provisional" measures. The fact that two legal instruments, in that case, the
security and the imposition of anti-dumping duties, are interlinked, does not, without more, suggest

that one of the two instruments is necessarily provisional in nature. There, the Appellate Body
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ultimate amount of customs duty pending a final determination of duty liability by customs.** We
agree with that characterization of the guarantee. With respect to the purpose of securing payment of

customs duties, the guarantee is the final measure, not merely an intermediate step.

213. Thailand also argues that Article X:1 of the GATT 1994 lists several different types of
measures, such as "[l]Jaws, regulations, judicial decisions and administrative rulings of general
application”, but contains no reference to guarantees and other securities. For Thailand, this suggests
that the drafters did not intend Article X:3(b) to apply to guarantee decisions.*’® We are not
persuaded by this argument. It is built on the premise that Article X:1 and Article X:3(b) relate to the
same types of measures. However, this is not necessarily so. Article X:1 and Article X:3(b) of the
GATT 1994 stipulate distinct obligations. Both use general, albeit different language. Neither
provision uses the word "guarantee”. Therefore, we see no basis for an assumption that the obligation
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administrative action does not change the fact that the imposition of a guarantee is an administrative

action in its own right.

216.  For these reasons, we agree with the Panel that the "imposition of a guarantee is an

‘administrative action relating to customs matters' within the meaning of Article X:3(b)".*"

(b) Prompt Review and Correction

217.  In the event that we uphold the Panel's finding that guarantee decisions fall within the scope
of "administrative action relating to customs matters"”, then Thailand appeals the Panel's finding that
Thailand's provision of a right of appeal against guarantee decisions at the time when the notice of
final assessment is issued does not satisfy the obligation in Article X:3(b).3° Because we have agreed
with the Panel that guarantee decisions fall within the scope of "administrative action relating to
customs matters" within the meaning of Article X:3(b), the condition on which this part of Thailand's
appeal is predicated is fulfilled. Consequently, we now turn to consider whether the Panel erred in
finding that Thailand's provision of a right of appeal against the imposition of a guarantee only at the
time when the notice of final assessment is issued does not satisfy the obligation prescribed in
Acrticle X:3(b).

218.  In its assessment of whether the availability of an appeal of a guarantee decision to the Thai
Tax Court following the issuance of the notice of assessment satisfies Article X:3(b), the Panel
considered that the question of whether a Member provides for prompt review and correction of
administrative action has to be considered in the light of the nature of the specific administrative
action concerned.*! The Panel also took into account that guarantee decisions could, depending on
the situation, entail a heavy financial burden on importers. With respect to the present dispute, the
Panel observed that there is no time-frame for the issuance of a notice of assessment, and that in some

cases this has taken "up to 10 months".*?> The Panel also noted that following the issuance of a final
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guarantee decision until the final assessment has been made in respect of the customs duty, an
importer may face a situation where it will not be able to withdraw imported goods due to a guarantee
value set at an excessively high level.*®* The Panel concluded that this is not compatible with the
obligation under Article X:3(b) to maintain independent tribunals or procedures for the prompt review

of the concerned administrative action.’%

219.  Above, we have set out the reasons why we agree with the Panel that the nature of the specific
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VI.

223.

Findings and Conclusions
For the reasons set out in this Report, the Appellate Body:

@) with respect to the Panel's findings under Article Il of the GATT 1994 concerning
Thailand's treatment of resellers of imported cigarettes, as compared to its treatment
of resellers of like domestic cigarettes:

333

(1 upholds the Panel's finding, in paragraph 8.3(b) of the Panel Report™”,
that Thailand acts inconsistently with Article 111:2, first sentence, of the
GATT 1994 by subjecting imported cigarettes to VAT liability in excess of

that applied to like domestic cigarettes;
(i) with respect to the Panel's findings under Article 111:4 of the GATT 1994:

- finds that the Panel did not err in concluding, in paragraph 7.738 of
the Panel Report, that Thailand accords less favourable treatment to

imported cigarettes than to like domestic cigarettes;

- finds that Thailand has not established that the Panel failed to ensure
due process and, thus, to comply with its duty under Article 11 of the
DSU to make an objective assessment of the matter, by accepting and
relying on Exhibit PHL-289 without affording Thailand an

opportunity to comment on that evidence;

- reverses the Panel's finding, in paragraph 7.758 of the Panel Report,
regarding Article XX(d) of the GATT 1994; but finds that Thailand
failed to establish that its measure is justified under Article XX(d) of
the GATT 1994; and

- upholds the Panel's finding, in paragraph 8.3(c) of the Panel

Report®**

, that Thailand acts inconsistently with Article 111:4 of the
GATT 1994 by subjecting imported cigarettes to less favourable

treatment than that accorded to like domestic cigarettes; and

%335ee also Panel Report, para. 7.644.
#4See also Panel Report, para. 7.738.
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THAILAND - CUSTOMS AND FISCAL MEASURES ON CIGARETTES
FROM THE PHILIPPINES

Notification of an Appeal by Thailand
under Article 16.4 and Article 17 of the Understanding on Rules
and Procedures Governing the Settlement of Disputes (DSU),
and under Rule 20(1) of the Working Procedures for Appellate Review

The following notification, dated 22 February 2011, from the Delegation of Thailand, is being
circulated to Members.

Pursuant to Articles 16.4 and 17 of the Understanding on Rules and Procedures Governing
the Settlement of Disputes ("DSU") and Rule 20 of the Working Procedures for Appellate Review,
Thailand hereby notifies the Dispute Settlement Body of its decision to appeal to the Appellate Body
certain issues of law and legal interpretation covered in the Panel Report entitled Thailand — Customs
and Fiscal Measures on Cigarettes from the Philippines (WT/DS371/R), which was circulated on
15 November 2010 (the "Panel Report™). Pursuant to Rules 20(1) and 21(1) of the Working
Procedures for Appellate Review, Thailand is simultaneously filing this Notice of Appeal and its
Appellant's Submission with the Appellate Body Secretariat.

As described below, Thailand appeals certain of the Panel's findings on measures related to
Thailand's Value Added Tax ("VAT") regime for cigarettes, as well as Thailand's regime for the
acceptance of guarantees to secure the importer’s ultimate liability for customs duties pending final
determination of the customs value of imported goods.

Thailand seeks review by the Appellate Body of the following errors of law and legal
interpretation by the Panel in the Panel Report:

. The Panel’s finding under Article 111:2 of the GATT 1994

1. The Panel erred in law in finding a violation of Article 111:2, first sentence, of the
GATT 1994, not on the basis of the fiscal burdens imposed on imported and domestic products under
Thai VAT law, but solely on the basis of the administrative requirements of Thailand's VAT system
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and the consequences of non-compliance with those requirements." The administrative requirements
of Thailand’s VAT system and the consequences of non-compliance are measures that fall within the
scope of Article 111:4, not Article 111:2, first sentence, of the GATT 1994.

2. Even if the Panel were correct to address the administrative requirements of Thai VAT law
under Article 111:2, first sentence, of the GATT 1994, the Panel erred in law in finding a violation of
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7. Even if the Panel were correct that the acceptance of a guarantee under Article 13 of the CVA
constitutes an "administrative action relating to customs matters" within the meaning of
Article



