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IX. Mexico's Claims under Articles |:1 and IlI:4 of the GATT 1994

402. Mexico submits that the Panel erred in ex@ng judicial economy with respect to Mexico's
claims under Articles | and Il of the GATT 1994, teby acting inconsistently with its obligations
under Article 11 of the DSU, and requests the AppeBatdy to complete the legal analysis by ruling

on these claim&* The United States counters that the Panel "addressed ‘all aspects of Mexico's
claims, including non-discrimination aspects under Agtk1, and other aspects under Article[s] 2.2
and 2.4', such that it was not 'necessary for ibtwsicler separately and additionally Mexico's claims
under Articles I:1 and Il1:4 of the GATT 1994°® The United States further submits that Mexico has
not explained why the use of judicial economy by Banel is a failure to assist the DSB in making

recommendations and rulings that would help settle the di§fute.

403. We recall that the principle of judicial economy "allows a panel to refrain from making
multiple findings that the same measurénconsistent with various provisions when a single, or a
certain number of findings of inconsistency, would suffice to resolve the disput€bnsequently,

"[a] panel need only address thosairls which must be addressed in order to resolve the matter in

issue in the disputé®® Nonetheless, the Appellate Body also cautioned that:

[tlhe principle of judicial economy has to be applied keeping in mind
the aim of the dispute settlement system. This aim is to resolve the
matter at issue and "to secure a positive solution to a dispute”. To
provide only a partial resolution of the matter at issue would be false
judicial economy. A panel has to address those claims on which a
finding is necessary in order to enable the DSB to make sufficiently
precise recommendations and rulings as to allow for prompt
compliance by a Member with those recommendations and rulings
"in order to ensure effective resoluti of disputes to the benefit of all
Members.*® (footnotes omitted)

404. Accordingly, "panels may refrain from ruling on every claim as long as it does not lead to a

'partial resolution of the matter"’°

405. To us, it seems that the Panel's decidionexercise judicial economy rested upon the
assumption that the obligationsider Article 2.1 of th&BT Agreement and Articles 1:1 and Ill:4 of
the GATT 1994 are substantially the same. This assoms, in our view, incorrect. In fact, as we

have found above, the scope and content of these provi
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the Panel should have made additional figgi under the GATT 1994 in the event that the
Appellate Body were to disagree with its view tlia¢ measure at issue is a "technical regulation”
within the meaning of th&BT Agreement. As a result, it would have been necessary for the Panel to
address Mexico's claims under the GATT 1994 wivkat the Panel fouhno violation under
Article 2.1 of theTBT Agreement. By failing to do so, the Panel engaged, in our view, in an exercise
of "false judicial economy" and acted inconsidglierwith its obligations under Article 11 of the
DSU."*

406. In response to questioning at the oral hearinthis appeal, Mexico explained that it was not
requesting that we complete the legal analysisuligg on Mexico's claims under the GATT 1994 if
we were to find the US measure to ineonsistent with Article 2.1 of theTBT Agreement. As we
have found the US "dolphin-safe” labelling provisidm$e inconsistent witArticle 2.1, we consider

it not necessary for us to complete the legal anaigdtsis case. Accordingly, we make no finding in
iX
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(d) rejects Mexica's claim that the Panel eriedinding that the United States' objective
of "contributing to the protection of dolphiny ensuring that the US market is not
used to encourage fishingefits to catch tuna in a manner that adversely affects
dolphins" is a legitimate objective within the meaning of Article 2.2 of the

TBT Agreement;

(e) rejects Mexico's request to find the measatréssue inconsistent with Article 2.2 of
the TBT Agreement based on the Panel's finding that the measure did not entirely

fulfil its objectives;

) reverses the Panel's findirig,paragraph 7.707 of the Panel Report, that the "AIDCP

dolphin-safe definition and certification" cons
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Signed in the original in Geneva this 1st day of May 2012 by:

Yuejiao Zhang
Presiding Member




