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2002 Farm Bill

2008 Farm Bill

2009 Final Rule (AMS)

2013 Final Rule

amended COOL measure

AMS

BCI

COOL

COOL statute

DSB

DSU

GATS

GATT 1994

original COOL measure
original panel

original panel reports

PACA

Panel Reports

SPS Agreement
TBT Agreement
USDA

Working Procedures
WTO

WTO Agreement

ABBREVIATIONS USED IN THESE REPORTS

Abbreviation Description

q

f

Farm Security and Rural Investment Act of 2002, Public Law No. 107-171,
Section 10816, 116 Stat. 134 (Panel Exhibit CDA-4)

Food, Conservation, and Energy Act of 2008, Public Law No. 110-234,
Section 11002, 122 Stat. 923 (Panel Exhibit CDA-5)

Final Rule on Mandatory Country of Origin Labeling of Beef, Pork, Lamb,
Chicken, Goat Meat, Wild and Farm-Rai sed Fish and Shellfish, Perishable
Agricultural Commodities, Peanuts, Pe cans, Ginseng, and Macadamia Nuts,
United States Federal Register , Vol. 74, No. 10 (15 January 2009),

pp. 2658-2707 (Panel Exhibits CDA-2 and MEX-12)

Final Rule on Mandatory Country of Origin Labeling of Beef, Pork, Lamb,
Chicken, Goat Meat, Wild and Farm-Rai sed Fish and Shellfish, Perishable
Agricultural Commodities, Peanuts, Pe cans, Ginseng, and Macadamia Nuts,
United States Federal Register , Vol. 78, No. 101 (24 May 2013),

pp. 31367-31385 (Panel Exhibits CDA-1 and MEX-3)

OOL statute together with the 2009 Final Rule (AMS), as amended by the
2013 Final Rule

Agricultural Marketing Service of the USDA
business confidential information
country of origin labelling

Agricultural Marketing Act of 1946, 60 Stat. 1087, United States Code
Section 1621 et seq., as amended by the 2002 Farm Bill and the 2008 Farm
Bill (Panel Exhibit CDA-3)

, Title 7,

Dispute Settlement Body

Understanding on Rules and Procedures Go verning the Settlement of Disputes
General Agreement on Trade in Services
General Agreement on Tariffs and Trade 1994
COOL statute together with the 2009 Final Rule (AMS)

anel in the original proceedings in Us - COoOoL

Panel Reports, United States — Certain Country of Origin Labelling (COOL)
Requirements , WT/DS384/R / WT/DS386/R

Perishable Agricultural Commodities Act of 1930, United States Code of
Federal Regulations , Title 7, Section 499 (Panel Exhibits CDA-10 and MEX-7)

Panel Reports, United States — Certain Country of Origin Labelling (COOL)
Requirements — Recourse to Article 21.5 of the DSU by Canada and Mexico ,
WT/DS384/RW and Add.1 / WT/DS386/RW and Add.1

IAgreement on the Application of Sanitary and Phytosanitary Measures
Agreement on Technical Barriers to Trade

United States Depart ment of Agriculture

Working Procedures for Appellate Review, WT/AB/WP/6, 16 August 2010
World Trade Organization

Marrakesh Agreement Establishing the World Trade Organization
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PANEL EXHIBITS CITED IN THESE REPORTS

Exhibit No. Short Title Description

(if any)

CDA-1 2013 Final Rule Final Rule on Mandatory Country of Origin Labeling of Beef, Pork,
MEX-3 Lamb, Chicken, Goat Meat, Wild an
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Short Title Full Case Title and Citation
Canada — Aircraft Appellate Body Report, Canada — Measures Affecting the Export of Civilian

(Article 21.5 — Brazil) Aircraft — Recourse by Brazil to Article 21.5 of the DSU
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Short Title Full Case Title and Citation
EC - Seal Products Appellate Body Reports,  European Communities — Measures Prohibiting the
Importation and Marketing of Seal Products , WT/DS400/AB/R /

WT/DS401/AB/R, adopted 18 June 2014

EC — Seal Products Panel Reports, European Communities — Measures Prohibiting the Importation
and Marketing of Seal Products , WT/DS400/R and Add.1 / WT/DS401/R and
Add.1, adopted 18 June 2014, as modified by Appellate Body Reports
WT/DS400/AB/R / WT/DS401/AB/R

EC — Selected Customs Appellate Body Report,  European Communities — Selected Customs Matters ,
Matters WT/DS315/AB/R, adopted 11 December 2006, DSR 2006:1X, p. 3791
EC — Tube or Pipe Fittings Appellate Body Report,  European Communities — An  ti-Dumping Duties on

Malleable Cast Iron Tube or Pipe Fittings from Brazil , WT/DS219/AB/R,
adopted 18 August 2003, DSR 2003:VI, p. 2613

EC and certain member Appellate Body Report,  European Communities and Certain Member States
States — Large Civil Aircraft — Measures Affecting Trade in Large Civil Aircraft , WT/DS316/AB/R, adopted
1 June 2011, DSR  2011:l,p.7

Japan — Agricultural Appellate Body Report,
Products Il
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WORLD TRADE ORGANIZATION
APPELLATE BoDY

United States — Certai n Country of Origin
Labelling (COOL) Requirements

Recourse to Article 21.5 of the DSU by Canada
and Mexico

United States, Appellant/Appellee
Canada, Other Appellant/Appellee
Mexico, Other Appellant/Appellee

Australia, Third Participant
Brazil, Third Participant
Canada, Third Participant
China, Third Participant
Colombia, Third Participant
European Union, Third Participant
Guatemala, Third Participant
India, Third Participant
Japan, Third Participant
Korea, Third Participant
Mexico, Third Participant
New Zealand,

1

2
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treatment to imported livestock than to like domestic livestock. " Moreover, the Appellate Body
reversed the panel’s finding that the original COOL measure was inconsistent with Article 2.2 of

the TBT Agreement. The Appellate Body found that the panel properly identified the legitimate
objective of the original COOL measure as being "to provide consumer information on origin".

However, it concluded that the panel had erred in its interpretation and application of Article 2.2 in

finding the original COOL measure to be inconsistent with Article 2.2 of the TBT Agreement.
Accordingly, the Appellate Body reversed the panel’s finding that "the COOL measure does not

fulfil the identified objective within the meaning of Article 2.2 because it fails to convey meaningful
origin information to consumers." 9
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1.11. Furthermore, regarding Canada’s and Mexico's claims under the GATT 1994, the Panel
concluded that the amended COOL measure violates Article lll:4 because it has a detrimental
impact on the competitive opportunities of imported livestock and, thus, accords less favourable
treatment than that accorded to like domestic live stock, within the meaning of Article 111:4 of the
GATT 1994, %

1.12. Finally, in the light of these findings of vi olation, the Panel exercised judicial economy with
regard to the non-violation claims under Article XXIII:1(b) of the GATT 1994 raised by Canada and
Mexico. %

1.13. On 28 November 2014, the United States notified the DSB, pursuant to Articles 16.4 and 17

of the DSU, of its intention to appeal certain issues of law covered in the Panel Reports and certain

legal interpretations developed by the Panel, and filed a Notice of Appeal 29 pursuant to Rule 20 of
the Working Procedures for Appellate Review 30 (working Procedures). The notification was
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1.17. On 2 December 2014, the Division issued a Procedural Ruling extending the time-periods for

filing written submissions in this appeal. These time-periods are set out in the Procedural Ruling,

which is attached as Annex 4 to these Reports. %L In accordance with these time-periods, the
United States filed an appellant’s submission on 5 December 2014. %

1.18. On 11 December 2014, the Division received a letter from Australia requesting that the
deadline for filing third participants’ submissions be further extended. Australia noted that,

although the time-period between the filing of the appellees’ submissions and the filing of the third
participants’ submissions set out in the Procedural Ruling of 2 December 2014 was in line with the
standard time-periods set out in the Working Procedures, in this particular case this three-day

period ran over a weekend, providing the thir d participants with only one working day to

incorporate reactions to the appellees’ submissions into their third participants’ submissions.
Australia further explained that the challenges it faced in preparing its submission were
exacerbated by the decreased staffing capacity during the peak summer holiday period in
Australia.

1.19. On 12 December 2014, the Division invited the participants and the other third participants
to comment on Australia’s request. Brazil, Colombia, and New Zealand supported Australia’s

request that the deadline for filing third particip ants’ submissions be extended. Canada and the
United States expressed no objection to an extension of the deadline. Mexico submitted that it had
no objection if the timetable for the subsequent stages of the appellate proceedings was not

affected and if the extension was granted to all third participants. Japan stated that it had no
specific comment on Australia’s request.

1.20. On the same day, in keeping with the time-periods set out in the Procedural Ruling of
2 December 2014, Canada and Mexico each notified the DSB, pursuant to Articles 16.4 and 17 of
the DSU, of its intention to appeal certain issues of law covered in the respective Panel Report and
certain legal interpretations developed by the Panel, and each filed a Notice of Other Appeal

an other appellant’s submission pursuant to Rule 23 of the Working Procedures.

1.21. On 17 December 2014, the Division issued a Procedural Ruling further extending the
deadline for filing third participants’ submissions in this appeal to 15 January 2015. The Procedural
Ruling is attached as Annex 5 to these Reports.

1.22. On 18 December 2014, the Division received a joint communication from the participants.
In that communication, Canada and the United States requested that the Appellate Body allow
observation by the public at the oral hearing of

and
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1.24. In accordance with the time-periods set out in the Procedural Ruling of 2 December 2014,

Canada, Mexico, and the United States each fi led an appellee’s submission on 9 January 2015.

In keeping with the time-period set out in the Procedural Ruling of 17 December 2014, Australia,

Brazil, China, Colombia, the European Union, Japan, and New Zealand each filed a third
participant’s submission on 15 January 2015. % Guatemala ¥ and Korea * each notified its intention
to appear at the oral hearing as a third participant, and India notified that it would not be
appearing at the oral hearing.

1.25. The oral hearing in this appeal was held on 16 and 17 February 2015. Public observation

took place via simultaneous closed-circuit television broadcast to a separate room. Transmission

was turned off during statements made by those third participants that had indicated their wish to

maintain the confidentiality of their submissions. The participants and third participants made oral
statements and responded to questions posed by the Members of the Appellate Body Division
hearing the appeal.

1.26. By letter dated 26 January 2015 3 the Chair of the Appellate Body notified the Chair of the
DSB that the Appellate Body would not be able to circulate its Reports within the 60-day period
pursuant to Article 17.5 of the DSU, or within th e 90-day period pursuant to the same provision.
The Chair of the Appellate Body explained that th is was due to a nhumber of factors, including the
current workload of the Appellate Body, the nhumber and complexity of the issues raised in this
appeal, and the demands that this placed on the WTO Secretariat’s translation services, as well as

the extensions of the time-periods for filing wr itten submissions granted at the request of the
participants and third participants, the intervening year-end closure of the WTO Secretariat, and

the scheduling difficulties arising from overlap in the composition of Divisions hearing appeals
concurrently pending before the Appellate Body. The Chair of the Appellate Body explained that
the date of circulation of the Reports in this appeal would be communicated to the participants and

third participants shortly after the oral hearing.

1.27. By letter dated 20 February 2015, Canada, Mexico, and the United States requested to meet
with the Appellate Body to discuss the date by wh ich the Appellate Body intended to circulate its
Reports. The participants stated that they would consider any reports circulated within the

35
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removal of the country order flexibility creates more distinct labels, but does not alter the
recordkeeping burden entailed by the amended COOL measure because, under the original COOL
measure, different categories of muscle cuts already had different records. The United States
explains that, under the original COOL meas ure, the country order flexibility allowed
non-commingled Category B and C muscle cuts to have labels that could look the same in practice,

i.e. Labels B and C could both read "Product of Canada, U.S." By contrast, those same muscle cuts

are labelled differently under the amended COOL measure i.e. Category B muscle cuts are

labelled "Born in Canada, Raised and Slaughtered in the U.S.," while Category C muscle cuts are
now labelled "Born and Raised in Canada, Slaughtered in the U.S." According to the United States,
the fact that there are now two labels where before there was one does not mean that the

recordkeeping burden has increased under the amended COOL measure, since the records
required under the original COOL measure for Category B muscle cuts must have been able to
substantiate that they were produced from an animal that was born in Canada and raised and
slaughtered in the United States. Similarly, the records required for Category C muscle cuts must

have been able to substantiate that they were produced from an animal that was born in Canada,

raised in Canada, and exported to the United States for immediate slaughter. Thus, while the
removal of the country order flexibility increases the distinct number of labels on nhon-commingled
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parties to the disputes. The United States submits in this regard that, in a de facto case, a panel
must base its finding of detrimental impact on the effect of the measure in the marketplace

"(i.e., the 'facts’)".  “® Yet, the Panel drew its conclusion concerning the accuracy of labels under the
amended COOL measure on the basis of hypothetical scenarios that have no basis in the factual
circumstances of the US market. The United States, thus, submits that, as was the case in Canada
— Periodicals , the Panel's reliance on such hypotheticals lacks proper reasoning based on
inadequate factual analysis" and, as such, constitutes legal error.

2.11. Second, the United States claims that th e Panel erred in considering that its finding that
Labels B and C are potentially inaccurate supports its ultimate conclusion under Article 2.1 of the
TBT Agreement. The United States submits, in this regard, that the Panel failed to make a

determination of whether the labels prescribed by the amended COOL measure are even handed in
their design and application, "including" whether a "disconnect” exists between, on the one hand,
the origin information required to be kept by pr oducers and processors of livestock and, on the

other hand, the origin information that is ultimately conveyed to consumers through the labels.

The United States explains that, pursuant to the DSB’s recommendations and rulings in the
original disputes, the question of whether the de trimental impact on imported livestock reflects
discrimination hinges on a determination of whether the relevant regulatory distinctions i.e. the

three categories of muscle cuts derived from US-slaughtered livestock and their corresponding
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2.1.1.3 The exemptions under the amended COOL measure

2.14. The United States requests the Appellate Bo dy to find that the Panel erred in finding that
the scope of the exemptions under the amended C OOL measure constitutes a basis for concluding
that the detrimental impact of that measure does not stem exclusively from legitimate regulatory
distinctions. The three exemptions at issue preclu de the application of the COOL requirements to
muscle-cut commodities that are: (i)used as an ingredient in a "processed food item";

(i) prepared or served at a "food service establis hment"; or (iii) sold by entities not meeting the
definition of the term "retailer". 51 The United States advances three main arguments in support of

this claim of error.

2.15. First, the United States claims that the Panel erred in finding that the exemptions are
relevant to the analysis of whether the detrim ental impact of the amended COOL measure stems
exclusively from legitimate regulatory distinctions. According to the United States, only regulatory
distinctions that account for the detrimental impact on imported products can answer the question

of whether such detrimental impact reflects discrimination. The United States points out that the

original panel had found that the exemptions under the original COOL measure were not a source

of detrimental impact on imported livestock. Thus, the compliance Panel should not have found the
exemptions relevant to its analysis of whethe r the detrimental impact of the amended COOL
measure stems exclusively from legitimate regulatory distinctions. For the United States, the
Panel's "legal framework" is in error, because regulatory distinctions that are not relevant fall
outside the scope of the analysis under Article 2.1 of the TBT Agreement. 52

2.16. Second, the United States claims that, aside from the fact that the exemptions are not
relevant to the Panel’'s analysis, the Panel erred in determining that they demonstrate that the
detrimental impact of the amended COOL measure re flects discrimination prohibited by Article 2.1.
In particular, because the Panel failed to take into account the three considerations elaborated on
below, the Panel erred in finding that the exemptions support a conclusion that the detrimental
impact of the amended COOL measure reflects discrimination.

2.17. The United States submits that the Panel failed to take account of the fact that the
exemptions apply equally to meat derived from imported and domestic livestock, and are thus

"perfectly even handed". %% The United States asserts that it is uncontested that neither the design,

nor the operation, of the exemptions disadvantage Canadian and Mexican livestock exports. In this

regard, these exemptions are "wholly different" from the exemptions under the measures at issue

in US — Clove Cigarettes and EC — Seal Products .>* The United States explains that, in US — Clove
Cigarettes , the Appellate Body found that the exemption of menthol cigarettes from the ban on
flavoured cigarettes was not even handed because producers of menthol cigarettes mainly US
producers  could take advantage of the exemption notwithstanding the fact that menthol

cigarettes presented a risk similar to th at presented by the banned products. %5 Similarly, the panel
in EC — Seal Products found that the indigenous community exemption was not even handed in the

light of the fact that, while seal products from Greenland could benefit from that exemption, seal

products from Canada could not, even though the hunts from which these seal products were

derived "greatly approximated one another". %6 According to the United States, the same dynamic
does not arise in the case of the exemptions under the amended COOL measure. By failing to take
this into account, the Panel erred in finding that these exemptions support a conclusion that the
detrimental impact of the amended COOL measure reflects discrimination.

2.18. The United States further submits that, in its assessment of the exemptions, the Panel failed

to take into account the "legitimate desire of Members to adjust the scope of their technical
regulations” for cost considerations. 57 As the Panel explicitly recognized, "it is not atypical for any
kind of regulation to have exceptions in terms of the products and entities that are subject to it"
and that "[sJome of such exceptions might be just ifiable for practical reasons and simply facilitate

51 United States’ appellant’s submis sion, para. 184 (referring to Pane | Reports, paras. 7.28-7.30).
52 United States’ appellant’s submission, para. 201.

53 United States’ appellan  t's submission, para. 207.

54 United States’ appellan  t's submission, para. 208.

%5 United States’ appellant’s submission, para. 208 (referring to Appellate Body Report, US — Clove
Cigarettes, para. 225).

%6 United States’ appellant’s submission, para. 208 (referring to Panel Reports, EC — Seal Products ,
para. 7.317).

57 United States’ appellant’s submission, para. 187.
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the implementation of the measure at issue without necessarily involving protectionist intent."

58
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2.1.5 Article XXIII:1(b) of the GATT 1994

2.39. In the event that Canada or Mexico appeals the Panel's decision to exercise judicial
economy with respect to Canada’s and Mexico’s non-violation claims under Article XXIlI:1(b) of
the GATT 1994, the United States requests the Appellate Body to find that these claims were not
within the Panel’s terms of reference. The United States argues that the Panel erred in concluding

that "reviewing the ’consistency’ of a measure taken to comply under Article 21.5 of the DSU
extends to non-violation claims under Article XXIIl:1(b) of the GATT 1994 and Article 26.1 of the

DSU"®, and submits that the Panel’'s conclusion "is not based on the text of Article 21.5 of the
DSU itself, but rather over-ride[s] that text based on 'systemi% considerations’ and what the

Panel[] perceived to be the 'objective’ of Article 21.5 of the DSU."

2.40. The United States contends that Article 21.5 of the DSU, read in its context, demonstrates
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consumers, in the light of the exemptions from th e COOL requirements, as well as the accuracy of
labels prescribed by the amended COOL measure. According to Canada, the Panel followed this
analytical framework. First, the Panel recalled its finding that the amended COOL measure has
augmented the information that producers and processors of livestock are required to transmit and
maintain. The Panel then observed that the amen ded COOL measure retains essentially the same
exemptions as under the original COOL measur e, and noted features of the amended COOL
measure that impact on the accuracy of the info rmation conveyed to consumers through the labels

affixed to muscle cuts of meat. These factors the upstream recordkeeping burden, label
accuracy, and the exemptions from coverage were then collectively assessed with a view to
determining whether the informational "disconnect" identified by the Appellate Body in the original

disputes had been rectified by the amended COOL measure. Canada submits that the Panel's
assessment of the increased recordkeeping burd en entailed by the amended COOL measure was
methodical, and that the Panel correctly put the issue of recordkeeping within the analytical
framework articulated by the Appellate Body in the original disputes.

2.45. Canada further requests the Appellate Body to reject the United States’ claim that the
Panel’s finding that the amended COOL measure entails an increased recordkeeping burden is in
error because the Panel erred in its analysis of the impact of point-of-production labelling and the
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2.48. Canada also requests the Appellate Body to reject the United States’ contention that the

Panel erred in finding that the removal of the country order flexibility increases the recordkeeping

burden for US-slaughtered livestock, and that th is supports a conclusion that the detrimental
impact of the amended COOL measure does not stem exclusively from legitimate regulatory
distinctions. According to Canada, uncontested facts that the Panel referred to reveal the
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2.2.1.3 The exemptions under the amended COOL measure

2.56. Canada requests the Appellate Body to reject the United States’ claims concerning the
Panel's assessment of the exemptions under the amended COOL measure in its analysis of
whether the detrimental impact of that measure on imported livestock stems exclusively from
legitimate regulatory distinctions.
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been clear that panels are required to base their determination of de facto discrimination "on the
totality of facts and circumstances"” before them.

2.61. Canada also requests the Appellate Body to reject the United States’ contention that the
Panel erred in its assessment of the exemptions by failing to take into account the legitimate
desire of Members to adjust the scope of their technical regulations in order to take account of
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US market, the compliance Panel was correct in not deviating from the reasoning of the original
panel on this issue.

2.65. Canada submits further that the United St ates’ criticism of Canada for failing to present
evidence that distinct distribution channels do not exist for the sale of meat to entities that are

exempt, and not exempt, from the COOL requirem ents is inconsistent with basic principles
concerning the allocation of the burden of proof in WTO dispute settlement proceedings. A party
asserting a fact must provide proof thereof. Thus, Canada did not have a burden to discharge with

respect to an adopted finding made by the original panel that the United States did not take issue

with before the compliance Panel. Instead, had the United States claimed before the compliance

Panel that distinct distribution channels currently exist for the sale of meat to entities that are

exempt, and not exempt, from the COOL requirem ents, the United States would have borne the
burden of proving this.

2.66. Finally, although Canada considers that the arguments brought by the United States raise
factual issues that are outside the scope of appellate review, Canada contends that, in any event,
evidence on the record does not support the United States’ contention that distinct distribution
channels exist for the sale of meat products to exempt US entities. In this regard, Canada relies

on, inter alia , several statements of the USDA in its analyses of the impact that the original and
amended COOL measures would entail in the pork, beef, hog, and cattle markets in the
United States.

2.2.2 Article 2.2 of the TBT Agreement

2.67. Canada requests the Appellate Body to reject the United States’ conditional appeal with
respect to certain aspects of the Panel’s interpreta tion of Article 2.2 of the TBT Agreement. Canada
submits that this appeal reflects a mistaken understanding of that provis