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reference to the document in the Panel proceedings.

2. If one party believes that additional portions of a previously submitted
document are relevant, it shall then supply the additional translation at the time that
that party first makes reference to the document in the Panel proceedings.

3. If one party disagrees with the other party's translation of a Japanese-
language document or portion thereof, it shall prepare an alternative version of the
contested portion of the translation.  This shall be submitted to the Panel and to the
other party with supporting written argumentation as needed.  The other party may
also submit its argumentation at this stage.

4. To the extent relevant for the resolution of the legal issues involved in this
case, the Panel shall attempt to resolve any translation problem submitted to it,
having recourse as necessary to independent experts appointed by the Panel, or to
such other means as the Panel deems appropriate to the circumstances.

1.10 The Panel appointed the following translation experts:

Professor Zentaro Kitagawa, Kyoto Comparative Law Center, Kyoto, Japan; and

Professor Michael Young, Center for Japanese Legal Studies, Columbia University
School of Law, New York, USA.

1.11 The translation problems raised by the parties which were submitted to the experts,
and the responses by both experts are attached to this report in an "Annex on Translation
Problems". 

1.12 The Panel issued the descriptive part to the parties on 22 September 1997. The
interim report was issued on 5 December 1997.  Pursuant to Article 15.2 of the DSU, both
parties submitted written requests for the Panel to review precise aspects of the interim
report on 19 December 1997, but did not ask for a further meeting to discuss the issues
identified in their requests.  The Panel issued the final report to the parties on 30 January
1998.
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2.9 The United States focuses attention on the Cabinet Decision Concerning
Liberalization of Inward Direct Investment of 6 June 1967 ("1967 Cabinet Decision").221  This
was a decision of the Cabinet of the Government of Japan regarding liberalization of direct
investment and the "(counter)measures" that should be taken in proceeding with
liberalization.  The Government of Japan had requested the Foreign Investment Council
("FIC") to conduct an enquiry regarding inward direct investment.  It was on the basis of
the report of this Council that the Government of Japan made its Decision.  In this decision
the Japanese Government expressed its support for the Report of the Foreign Investment
Council Expert Committee of 2 June 1967 ("1967 FIC Report").222  The FIC was established
pursuant to the Law Concerning Foreign Investment, which provided it would be
established as an organization attached to the Ministry of Finance with the Minister of
Finance as its chairman.223  The 1967 FIC Report was, in turn, based on the Report of the
FIC Expert Committee of 17 May 1967 ("1967 FIC Expert Committee Report").224  Regarding
the regulation of unfair trade practices, the 1967 FIC Expert Committee Report also stated
what follows:

"(1) When foreign capital is brought into Japan, it is possible for a parent
company to use vast amounts of capital to engage in dumping, offer
premiums, and conduct large-scale publicity and advertising, etc.  In the
future, as liberalization of direct investment in the domestic market
progresses, such risk may conceivably be reinforced.  Therefore, in such a
situation, it is necessary to fully study whether these actions qualify as unfair
trade practices as defined in Article 2 of the Antimonopoly Law and can be
regulated pursuant to provisions under Article 19 of the said Antimonopoly
Law or the Law Against Unjustifiable Premiums and Misleading
Representations.

(2) For the application of the Antimonopoly Law, while one may not
specifically select foreign capital affiliated firms for differential treatment,
foreign capital affiliated firms nevertheless have the strong capital and
technological background of the parent company and are usually in an
economically strong position.  Consequently, it is believed that they will
often become the object of regulation of the Antimonopoly Law.  On this
point, we must be able to apply standards to deal with any disorderly
activities by foreign capital because existing standards of regulation of unfair
trade practices are not necessarily clear and we may, for example, clarify
them by making use of a special designation or some other method".225

(3) For the provision of large-scale premiums, it is believed that
establishing fair competition codes pursuant to the [Premiums Law] with
assistance from the industry that might be affected, would be an effective
["countermeasure"]".226

The 1967 Cabinet Decision provided the following basic direction for the
"(counter)measures" to be taken in carrying out capital liberalization:

                                               
     2211967 Cabinet Decision, US Ex. 67-6.
     222US Ex. 67-5A.
     223Article 19 of the Foreign Investment Law.
     224US Ex. 67-5B.
     225Ibid., p. 3.
     226Ibid.
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"One.  Basic Policy Concerning the Liberalization Inward Direct Investment

1.  Basic Attitude Toward the Liberalization of Inward Direct Investment

Our country has been endeavouring to deepen its ties with the
international economic community through such means as the liberalization
of foreign trade, foreign exchange and participation in the Kennedy Round
tariff cut negotiations.  Now we are prepared to move forward also with
regard to the liberalization of capital movements.

Under these internal and external circumstances, it is time to gather
the energy and wisdom of the [Japanese] people in order to further develop
our economy and to improve the standard of living.  For the liberalization of
capital movements, and in particular, the liberalization of inward direct
investment, which is an issue with this Council, it has been determined that
this country should be taken to deal with them as independent tasks, in
order to deepen cooperation with the international economic community and
plan the long-term development of our own economy ...

As for our national economy as liberalization progresses, although
foreign capital may advance in to many of our industries, it is hoped that our
firms will be able to compete fairly and effectively with them fairly and
cooperate with them on equal terms, thereby promoting national economic
interests.  The largest future goal of the people, business circles and
government must be the swift attainment of such a stage by our national
economy ...

In order to facilitate such activities on the part of the private sector,
and guide and complement these efforts, the government, too, must make
unprecedented efforts to revitalize science and technology and research and
development, while paying close attention to the improvement of industrial
system and the financial system so as to create an environment in which the
economy can cope with liberalization.  At the same time, the government
should take the initiative by setting an example of good administration
befitting the age of liberalization by making its own finance and
administration efficient  and modernized and lowering the cost of
administration.  It is hoped that such efforts will build the basis on which our
enterprises can compete against foreign capital on equal terms.  The
measures for liberalization should be reviewed after an appropriate interval
of one to two years to expand the scope of liberalization, taking into
consideration the results of efforts made by the private sector and the effect
of government measures.

...

If, therefore, our enterprises are to compete against foreign capital on
equal terms, the following would be necessary: companies must improve
their own quality and pursue the organization of the industrial system,
intensively strengthen the capacity for technological development, organize
the financial system in parallel with the organization of the industrial system,
and lower of long-term interest rates.
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On the other hand, it would be necessary to restrain foreign
enterprises coming into Japan after liberalization from disturbing order in
domestic industries, by resorting to the strength of their superior power, and
from advancing into the non-liberalized sectors by evading control.

The establishment of these "(counter)measures" for strengthening the
capacity of our enterprises for international competition and for preventing
foreign enterprises from disturbing order in our industries and market
would be a basic necessity if the liberalization is to be promoted and if our
people are to enjoy its economic benefits.

 ...

The basic direction of the "(counter)measures" that the government
should adopt are the following three points:

1) Prevent disorder that may arise from the advancement of foreign capital;
2) Create the foundation to enable our enterprises to compete with

foreign enterprises on equal terms;
3) Actively strengthen the quality of [domestic] enterprises and

reorganize the industrial system so that they can fully compete with
foreign capital.227

...

Modernization lags behind most in the distribution sector.  Here, the
power of resistance against the inroad of foreign capital is weak, and the
impact of foreign capital advancing into this sector will also pose significant
impact on the production sector.  It is necessary, therefore, to implement
countermeasures in support of the efforts of industry with the objectives of
modernizing the distribution structure, fundamentally strengthening the
enterprises in this sector, and establishing a mass sales system."228

2.10 Japan submits that the 1967 Cabinet Decision was formally repealed 26 December
1980.229  The United States contends that the repeal affects only the portion of the Cabinet
Decision relating to controls on international investment in Japan.  The United States alleges
that the 1980 decision did not revoke the distribution policies and liberalization
"countermeasures" directed by the 1967 Cabinet Decision.

2. MITI AND RELATED ITEMS

2.11 The US submissions focus in particular on the activities of the Japanese Ministry of
International Trade and Industry (MITI).  Among other things and of particular concern in
this proceeding, according to the United States, MITI established various groups in the

                                               
     227MITI History Vol. 17, pp. 379-388, (provisional translation) US Ex. 67-6, pp. 3-4.
     2281967 Cabinet Decision, p. 6, US Ex. 67-6.  According to the United States, on the same day the Cabinet announced
its decision, the Chief Cabinet Secretary issued a formal statement directing foreign firms to inter alia: "collaborate with
our industry's efforts to voluntarily maintain order; cooperate with the improvement of international balance of payments,
such as export promotion; hire Japanese nationals as executives ... [and] cooperate with the economic policies of the
government." Chief Cabinet Secretariat Talk, Regarding Implementation of Liberalization Measures for Inward Direct
Investment, 6 June 1967, reprinted in Yoshida Fujio, Capital Liberalization and Foreign Investment Law, 30 October
1967, p. 160, US Ex. 67-16.
     229Cabinet Decision of 26 December 1980 Concerning the Application Policy of Inward Investments, Japan Ex. B-55.
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(iv) the adjustment of the environment which is the common basis for the
realization of these issues.

The Report listed the goals of distribution policy for the next five years as:

(i) organization and cooperative business formation;
(1) the formation of voluntary chains;
(2) the formation of combinations among stores in the retail industry

group department stores, group supermarkets, universal markets,
etc.;

(3) the redevelopment or construction in shopping districts;
(4) the integration of functions based on wholesale industry

collectivization (general wholesale centres, wholesale trade
complexes);

(ii) the modernization of management methods and facilities;
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prepare basic materials to develop and spread rational trade practices."242  The Survey
identified foreign companies and changes in distribution as problems:

"As we have already seen, there is a view and an impression that the
industry of general use photographic film, based on an oligopoly of two
domestic manufacturers, is superficially in a stable and normal state in which
contract formation and documentation of transactions are progressing. 
Consider, however, one postulate:

(1) If the oligopoly of the two domestic manufacturers is broken
up by a foreign company; and

(2) If a new [distribution] route emerges to compete against the
route of photographic material dealers, which is the core
existing route in the distribution market.

There may be very few observers who have a sense of crisis regarding (1)
and (2) as realistic issues; however, they should now be considered as the
most concrete and realistic problems.243

Based on these perceived problems, the Survey made the following policy recommendation:

Given this situation, it is necessary to formulate measures before hand in
order to minimize the anticipated disorder in the distribution market.  This is
why it is significant to rationalize and standardize transaction terms and to
create an [established] order of distribution.244

(c) 1970 Guidelines for Rationalizing Terms of Trade for Photographic Film

2.17 In 1970, MITI's Transaction Terms Standardization Committee, published
"Guidelines for Rationalizing Terms of Trade for Photographic Film" (1970 Guidelines)245. 
The Committee was set up by MITI to study the question of standardization of transaction
terms in industry generally, and in light of capital liberalization, more specifically.246 

2.18 According to the United States, the introduction of the 1970 Guidelines noted that,
"[I]n order to prevent disruption of the established order of trade by foreign businesses with
powerful capital strength, the standards for rational transaction terms must be clarified."247

2.19 The guidelines were as follows:

"I. Transaction terms concerning sales contracts

(1) Stocking method

Current situation.  The most commonly used stocking method for both
the wholesalers (i.e., resalers) and retailers is purchasing.

                                               
     242US Ex. 20, p. 7.
     243US Ex. 15, p. 62.
     244Ibid., p. 63.
     245US Ex. 70-4, and Japan B-24.
     246Ibid.
     247Ibid., p. 2.  This policy objective was reiterated in the 1971 Basic Plan.  See section II.B.1.(d).
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Collection on a specific date includes both collection of the full
amount and collection of the partial amount; it is determined by the size of
the retailer and its cash flow.  Cash collection is more frequent in most cases
compared with the collection of notes.  The most common sight of a note is
between 61 to 70 days.

A common payment method of the wholesalers is "payment of the
full amount on a specific date after the due date". Although cash payment is
more commonly used than notes, the percentage of note payments made by
the wholesalers is higher than that of the collections made from the retailers.
 The most common sight [credit] of a note is approximately 60 days.

Problems and Corrective Measures.  In both payment and collection
mainly by wholesalers, cash settlement is predominant and the sight [credit]
notes are shorter compared with those of other products.  The practice of
partial payment is particularly prevalent among retailers; leaving the balance
on credit destabilized the term-end book closing.  Consequently, it makes the
entire transaction uncertain, thus, inhibiting the promotion of reasonable
terms of trade such as a discount system.  Therefore, the account should be
settled in full with cash and a promissory note.  Also, while still only few in
number, there are promissory notes with unusually long sight.  For such
promissory notes, appropriate interest should be charged on the same
principle as the cash discount system.

IV. Dispatched employees

Current Situation.  Dispatched employees are rarely seen at general
photography materials retailers.  There are dispatched employees in the DPE
departments of large retailers; however, few are systematized practices and
the dispatch is made only in special cases".

(d) 1971 Basic Plan of the Distribution Systemization Promotion Council

2.20 The United States notes that in its Seventh Interim Report, the Distribution
Committee proposed the creation of the Distribution Systemization Promotion Council in
order to "set the basic direction for systemizing distribution activities".  In 1970, MITI
established the Council and in 1971, the Council published the "Basic Plan for the
Systemization of Distribution" (the "Basic Plan").248  The Council described the Basic Plan as
representing "the result of government and the private sector joining forces to consider the
basic direction and goals for the systemization of distribution in Japan, and the means of
realizing these goals, with the year 1975 set as the tentative target date for completion."249 
The Council affirmed the "government and the private sector will make a wholehearted
effort to realize this basic plan."250

2.21 According to the United States, MITI's introduction to the Basic Plan stated that

                                               
     248US Ex. 71-10 and Japan Ex. B-18.
     249Foreword of the Basic Plan, US Ex. 71-10.  Japan translates this quote from the foreword as follows:  "the result of
an investigation of the public and private sectors for the purpose of realizing a means to achieving the goal of pointing our
national economy in the direction of distribution systemization by the target year of 1975."  Foreword of the Basic Plan, 
Japan Ex. B-18.
     250Foreword of the Basic Plan, US Ex. 71-10.  Japan translates this quote from the foreword as follows:  "public and
private sectors put forth their combined effort to realize this basic plan."  Foreword of the Basic Plan, Japan Ex. B-18.
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competition."255

The Center indicated that the development of this Manual was one part of MITI's policy to
actively develop effective policies related to the systemization of distribution activities.  The
Manual indicated that distribution systemization is not grounded in the independent profit
notions of manufacturers, wholesalers and retailers engaged in distribution activities, but
must emphasize the establishment of an integrated system designed to reduce the overall
distribution cost required for products to reach the final consumer.

2.25 Thereafter, the Photosensitive Materials Committee of the Distribution System
Promotion Council was established for the Systemization of Distribution by Industry
(Camera-Film).  The Committee was charged with the responsibility of promoting
information ties and physical integration of distribution facilities.  The membership
included representatives from all levels of Japanese photographic film and paper
distribution (each of the four domestic manufacturers, the photospecialty wholesalers
association, the photofinishing laboratory association, and the photospecialty retailers
association), an official from the Distribution System Development Center.  An official from
the MITI Chemical Industry Division observed the Committee's proceedings.  The
Committee produced the "Distribution Facilities Basic Plan,"256 which was intended to
improve distribution in response to "liberalization" and outlined measures to promote joint
distribution facilities between Japanese manufacturers and distributors. 

(f) Large Stores Law

2.26 A principal focus of the US complaint is the Large Scale Retail Store Law ("Large
Stores Law") which was passed by the Japanese Diet on 1 October 1973 and entered into
force on 1 March 1974.257  The provisions of the Large Stores Law and its evolution over
time are discussed in detail in Section V.B.  This law was preceded by the Department
Stores Law (1956),258 which required retailers wanting to open a large store with floor space
in excess of 1,500 square meters, and retailers with such stores wanting to open a new store
regardless of floor size, to obtain a permit from MITI.  Because the Department Store Law
process allowed retailers to circumvent its restrictions by creating legal identities for
separate sales floors that were below that law's threshold, the Large Stores Law was enacted
close the loophole.  The Large Stores Law regulates the opening of all large store structures
(where more than one retailer may operate) and the opening and operation of all retailers
(e.g., grocery stores, discount stores, and department stores) operating in such structures,
through a notification system. When originally enacted, it only regulated stores with floor
space in excess of 1,500 square meters.

2.27 The Large Stores Law was revised in 1979 (amended on 15 November 1978 with an
effective date of 14 May 1979).259  Through these amendments, two main changes were
effected: (1) the threshold for stores covered by the Law was lowered from 1,500 square
meters to 500 square meters, and (2) large stores were divided into two classes: Class I
stores (1,500 square meters and above) under MITI's jurisdiction, and Class II stores (500 up
to 1,500 square meters) under the jurisdiction of prefectural governors.  This dividing line
has been moved up to 3,000 square meters (or 6,000 square meters in designated large
cities) since 1992.
                                               
     2551975 Manual, pp. 27-28, US Ex. 75-5.
     256US Ex. 76-2.
     257US Ex. 74-4 and Japan C-1.
     258US Ex. 56-2 and Japan Ex. C-3.
     259US Ex. 78-1.
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under them are the following:

(a) Antimonopoly Law

(i) JFTC Rule No. 1 under Article 6 of the Antimonopoly Law

2.32 Article 6 of the Antimonopoly Law of 1947264 provides:

"(1) No entrepreneur shall enter into an international agreement or an
international contract which contains such matters as constitute unreasonable
restraint of trade or unfair trade practices.

(2)  An entrepreneur who has entered into an international agreement or
an international contract (limited to only such an agreement or contract that
belongs to the types which are prescribed by the rules of the [JFTC] as
tending to contain such matters as constitute unreasonable restraint of trade
or unfair trade practices) shall, in accordance with the Rules of the [JFTC], file
a notification thereof with the [JFTC], accompanied by a copy of the said
agreement or contract (in the case of an oral agreement or contract, a
document describing the contents thereof), within thirty days as from the
conclusion of such agreement or contract".

2.33 JFTC Rule No. 1265 under Antimonopoly Law Article 6.2 requires notification to the
JFTC of the conclusion of an international agreement or an international contract in certain
specified areas, including "comprehensive sales agreements"266 or "sole distributorship
contracts"267.  A bill to repeal the international contract notification requirement was
introduced in March 1997 to the Diet.  Japan submits that the bill was enacted in June 1997,
amending Article 6(2) of the Antimonopoly Law, and simultaneously abolishing JFTC Rule
No. 1.

(ii) JFTC Notification 34 of 1971 (open lotteries)

2.34 JFTC Notification 34 of the JFTC on Unfair Trade Practices Offering Economic
Benefits by Means of Advertising Lotteries, etc. of 2 July 1971 ("JFTC Notification 34 of
1971"), also referred to as notification on "open" prizes.268  This Notification designates, inter
alia, the following as unfair trade practices pursuant to Article 2, paragraph 7, of the
Antimonopoly Law when offering economic benefits by means of advertising lotteries, etc. :

"Activities in which businesses who produce ... or sell the products listed in
attached Table 1 ... , as a means to attract consumers, select people from
among general consumers through advertisements and offer them excessive
amounts of cash, goods or other kinds of economic benefits in light of normal
business practices ...".269  

                                               
     264The Law Concerning Prohibition of Private Monopoly and Maintenance of Fair Trade Law No. 88 of 1947, US
Ex. 47-1.
     265US Ex. 71-6.
     266US translation.
     267Japanese translation.
     268Antimonopoly Law: related Laws and Regulations, 28 June 1995, pp. 85-88, exhibit submitted by the United States
by letter to the Panel of 6 August 1997.
     269Ibid., provisional translation, p. 85.
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According to the United States, Table 1 attached to this Notification includes
"photosensitive materials".  Photosensitive materials were among a number of products
explicitly identified by the JFTC as subject to this notification.  Secretary General Directive
No. 5 of 2 July 1971 provides for "Guidelines Pertaining to the Designation of Unfair Trade
Practices Offering Economic Benefits by Means of Advertising Lotteries, etc".  These
guidelines provide, inter alia, that:

"Excessive amounts of cash, goods, or other kinds of economic benefits in
light of normal business practices' (hereafter referred to as "excessive
economic benefits") stipulated by [JFTC Notification 34 of 1971] should be
dealt with in the following manner:

...

c. An economic benefit exceeding 1,000,000 yen ... is considered to be an
excessive benefit".270 

Japan submits that as of 1 April 1996, this ceiling of 1,000,000 yen has been increased to
10,000,000 yen and that no limit has ever been set to the total amount of prizes.  

(iii) JFTC Notification 15 of 1982

2.35 Antimonopoly Law Article 2.9 sets forth categories of "unfair trade practices" and
authorizes the JFTC to designate impermissible practices under the law.  In 1982, the JFTC
issued Notification No. 15, which revised and expanded the categories of unfair trade
practices from twelve to sixteen.  The following is prohibited pursuant to the respective
designations:

Unjust Low Price Sales:
6. Without proper justification, supplying a commodity or service
continuously at a price which is excessively below cost incurred in the said
supply, or otherwise unjustly supplying a commodity or service at a low
price, thereby tending to cause difficulties to the business activities of other
businesses.

...

Deceptive Customer Inducement:
8. Unjustly inducing customers of a competitor to deal with oneself by
causing them to misunderstand that the substance of a commodity or service
supplied by oneself, or terms of the transaction, or other matters relating to
such transaction are much better or much more favourable than the actual
one or than those relating to the competitor.

Customer Inducement by Unjust Benefits:
9. Inducing customers of a competitor to deal with oneself by offering
unjust benefits in the light of normal business practices.

(b) Premiums Law

                                               
     270Ibid., pp. 86-87.
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services to general consumers (hereinafter referred to as "other party
business"), as a means of inducing the other party business to begin to
transact such products, or on the condition that the other party business's
transaction amount or such other transaction condition satisfy certain criteria
which the [first] business has established.  Provided, however, that the
preceding provisions shall not apply to cases of premium offers which are
within the annual limit of 100,000 yen or less per one other party business,
and which are found reasonable in the light of normal business practices".

The table attached to this Notification includes "photographic materials".  The parties agree
that Notification 17 was abolished in April 1996.  However, according to the United States,
premiums from manufacturers to wholesalers are still subject to JFTC Designation 9 of JFTC
Notification 15 of 1982.276  This provision governs the use of "unjust inducements" under the
Antimonopoly Law and prohibits premium offers in excess of "normal business practice". 
Japan contends that Designation 9 has not been listed in the US panel request and thus is
not properly before the Panel.

(iii) JFTC Notification 34 of 1973 (origin)

2.43 JFTC Notification 34 on Misleading Representations Concerning Country of Origin
of Goods of 16 October 1973 ("JFTC Notification 34 of 1973").277  This Notification was made
in accordance with Article 4 of the Premiums Law.  It provides essentially the following:

"Representations provided for in the following sections which, when applied
to domestically made goods, are found to make it difficult for general
consumers to distinguish the goods as domestically made:

(i) Representations comprising the name of a foreign country, the name
of a place in a foreign country, the flag or crest of a foreign country,
or any other similar representations;

(ii) Representations comprising a full name, title, or trade mark of any
foreign business or designer; or

(iii) Representations in which all or a principal part of the literal
description is made in foreign letters.

Representations provided for in the following sections which, when applied
to foreign-made goods, are found to make it difficult for general consumers
to distinguish the goods as made in the foreign country in question:

(i) Representations comprising the name of a country, the name of a
place in a country, a flag or crest of a country other than the country
of origin of the goods, or other similar representations;

(ii) Representations comprising a full name, title, or trade mark of a
business or designer in a country other than the country of origin of
the goods;

(iii) Representations in which all or a principal part of the literal
description is made in Japanese letters".

According to the United States, the JFTC Application Standards for "Misleading

                                               
     276US Ex. 82-6.
     277US Ex. 73-5, Japan Ex. D-53 (provisional translation).
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Representations Concerning Country of Origin of Goods" of 16 October 1973 provide JFTC
interpretation of the provisions of Notification 34 on origin of goods.278  The United States
placed particular emphasis on the following aspects of the guidelines:  Paragraph two
permits representations referring to foreign nations or places to be made in connection with
Japanese products if it is "obviously understood" that the business involved is a Japanese
firm.  Paragraph three provides that domestic products may be identified with a foreign
name, e.g., "French bread," if "clearly not to imply that the country of origin of the goods in
question is a foreign country."  Paragraph six allows domestic products to use:

(i) Representations comprising the name of or trade mark of a Japanese
business written in foreign letters (including Romanized Japanese),
which are found to be clearly distinguished by general consumers as
those which are applied to domestically made goods;

(ii) Representations which are allowed by law to be used as descriptions
for general consumers instead of Japanese (e.g., "All Wool," "Stainless
Steel," etc.);

(iii) Representations which are accepted by general consumers as
Japanese by virtue of general business practices (e.g., "size," "price,"
etc.); and

(iv) Representations which comprise foreign letters, but where it is
obvious that the said letters are used only as patterns, ornaments and
the like, and will not imply that the country of origin of the goods is a
foreign country (e.g., the c[l]ippings from English-language
magazines used as patterns on carrier bags).

According to the United States, paragraph seven provides several ways that goods may
indicate that they were made in Japan, including simply identifying the name of the
manufacturer in Japanese or identifying the name of the manufacturer in another language
with the location of production.

(iv) JFTC Notification 3 of 1977

2.44 JFTC Notification 3 on Restriction on Premium Offers by Prize Competition of 1
March 1977 ("JFTC Notification 3"), also referred to as notification on "closed" prizes.279  This
Notification was made in accordance with Article 3 of the Premiums Law.  It provides
essentially the following: 

"2. The maximum value of premiums offered by prize competition shall
not exceed the value in accordance with each category provided for in the
following paragraphs:

(i) In the case where the transaction value involved in the premium offer
by prize competition is less than 500 yen:  20 times of the transactions
value;

(ii) In the case where the transaction value is not less than 500 yen and
below 50,000 yen:  10,000 yen;

(iii) In the case where the transaction value is not less than 50,000 yen and
below 100,000 yen:  30,000 yen; or

(iv) In the case where the transaction value is not less than 100,000 yen: 
50,000 yen.

                                               
     278See US Ex. 73-5.
     279US Ex. 77-1, Japan Ex. D-33 (provisional translation).
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regulating standards concerning the dispatch of employees by manufacturers or
wholesalers to retailers for the purpose of sales promotion or other sales activities and the
extent to which suppliers may contribute to retail marketing campaigns:

[1] Self-regulating standards concerning the dispatch of employees:

"(1-1) It may be proper to dispatch employees in the following cases which
would directly help to promote the sales of the goods handled by the
supplier and contribute to his or her profit:
...
Accordingly, the following shall not occur:

Causing the dispatched employee to be mainly engaged in the sales
promotion, physical inventory, or other activities that pertain to goods other
than those handled by the supplier.

(1-2) Other general retailers shall not be treated in a discriminatory
manner.

(1-3) The employee shall be dispatched under mutual agreement.

Accordingly, the following things shall not occur:

[1] The supplier shall not dispatch his or her employees out of the
necessity of continuing trade with the retailer.

[2] Retailers shall not coerce suppliers to dispatch the employees
by recourse to words or actions akin to a refusal to deal.

[3] Retailers shall not supplement an employee shortage with
dispatched employees (permanent dispatch).

...

(1-4) Employees shall be dispatched in those other cases where approval
from the Fair Trade Promotion Council has been obtained".288

[2] Self-regulating standards on promotional money and contribution:

(2-1) It may be proper to make a contribution to activities which directly
assist the sales promotion of the goods handled by the supplier and
that would contribute to his or her profit.

Accordingly, the following shall not occur:

[1] [The retailer] shall not demand a contribution for expenses that are
not directly related to the sales promotion, brand advertisement, etc.
of the goods handled by the supplier.

(2-2) It may be proper to make a contribution if other general retailers are
not treated in a discriminatory manner.

(2-3) It may be proper to make a contribution if mutual agreement is

                                               
     288Ibid., translation, US Ex. 82-8, pp. 1-2.
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reached.

Accordingly, the following shall not occur:

[1] [Retailers] shall not demand contribution without prior agreement as
to the basis and use of the contribution even if the contemplated
activity is considered to contribute to the profit of the supplier.

[2] [Retailers] shall not change the amount or use of the contribution
unilaterally without the consent of the supplier.

[3] [Retailers] shall not unilaterally offset the supplier’s account
receivable against the contribution without the consent of the
supplier.289

(ii) 1984 Self-Regulating Standards (developing fees)

2.50 The Self-Regulating Standards Regarding Representation of Developing Fees for
Colour Negative Film were enacted by the Fair Trade Promotion Council on 15 May 1984
("1984 Self-Regulating Standards").290  The representation standard is defined as follows:

"... businesses should properly list fees such as the developing fee of colour
film and should not make representations that might mislead the general
consumer or possibly lead them to have excessive expectations.  This
standard should not be used to limit or restrain businesses freedom to set
fees".291

The 1984 Self-Regulating Standards also set out the method of representation for printing
fees, developing fees and finishing time.  They also provide that the Fair Trade Promotion
Council shall conduct investigations and provide guidance on the operation of the
standards if necessary.292

                                               
     289Camera Times, 22 June 1982, pp. 3 ff., US Ex. 82-8, see translation issue 23.
     290Translation, US Ex. 84-4.
     291Ibid., p. 2.
     292Ibid., p. 3.
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(b) Retailers Council and 1987 Retailers Code

2.51 On 31 March 1987, acting pursuant to Article 10(1) of the Premiums Law, the JFTC
approved the Fair Competition Code Regarding Representations in the Camera and Related
Products293/Camera Category294 Retailers Industry ("1987 Retailers Code") and its
enforcement body the Cameras and Related Products/Camera Category Retailers Industry
Fair Trade Council ("Retailers Council").295  The objective of the 1987 Retailers Code is "to
protect the general consumers' appropriate product selection, prevent the unfair
inducement of customers, and thereby to secure fair competition".296  The Code, inter alia,
provides for requisite representations for store fronts and in fliers, including identification
of the country of origin of imported goods;  it imposes standards for the representation of
dual prices, for the use of special expressions and comparative representations; and
prohibits misleading representation and loss-leader advertisement.  The Code also identifies
the powers of the Council with respect to investigating suspected violations of the
provisions of the Code and the penalties that may be imposed for such violations.

(c) Chambers of Commerce and Industry

2.52 According to the United States, Japanese Chambers of Commerce and Industry are
established pursuant to the Chamber of Commerce and Industry Law, which allows for the
creation of local bodies under the control and oversight of MITI.  Chambers of Commerce
and Industry are delegated the responsibility to "conduct administrative matters
commissioned by administrative agencies", such as MITI.297  MITI also has the authority to
"investigate" the on-going activities of the Chambers of Commerce and Industry.298

                                               
     293US translation of "kamera-rui".  See translation issue 17.
     294Japan's translation of "kamera-rui".  See translation issue 17.
     295Kanpo (Official Gazette), 11 April 1987, pp. 1-3, translation, US Ex. 87-1, Japan Ex. D-66.
     296Id., p. 1.
     297Article 9-17 of the Chamber of Commerce Law, Law No. 143, 1 August 1953.
     298The investigatory activity is defined in the Chamber of Commerce Law to include requiring the submission of an
annual financial statement to MITI (Article 57), and MITI authority to audit the Chambers of Commerce (Article 58), as
well as to dissolve a Chamber of Commerce (Article 59 of the Chamber of Commerce Law).  MITI has the authority over
Chambers of Commerce to accept or deny the permit of a new Chamber.  Article 5-19 of the MITI Establishment Law, US
Ex. 52-2.
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the US responses are outside the scope of the dispute, and need not be considered further.

B. PROCEDURAL OBJECTIONS

3.11 Japan requests the panel to dismiss the US claims marked with an asterisk in
paragraphs 3.4-3.6  above because these "measures" were raised by the United States for the
first time in its initial submission to the Panel, and had not been identified specifically in the
request for the establishment of the panel.302  Japan originally objected to nine items, but the
United States did not include two of them - certain countermeasures by the Photosensitive
Materials Committee of the Distribution Systemization Promotion Council and directives to
strengthen the Department Stores Law - in its response to the Panel's request that it specify
the measures subject to US claims.  Japan later objected to an additional tenth item - 1983
Guidance on advertising rules - which the United States included in its response to the
Panel's request, but which Japan contends was neither specifically identified in the panel
request nor raised in the consultations.  In Japan's view, the items that were not specified in
the panel request should be dismissed as not being properly before this panel and vague
reference to "measures, such as, but not limited to," "related measures," and "other related
measures, including guidelines" in the panel request are inconsistent with Article 6.2 of the
DSU, which requires the complaining party to identify the "specific measures at issue."  In
Japan's view, the US requests for consultations and the establishment of a panel
insufficiently identified the measures in dispute.  In particular, the US panel request failed
to meet the specificity requirements of Article 6.2 of the DSU.

1. THE REQUEST FOR CONSULTATIONS AND THE CONSULTATIONS

3.12 Article 4.4 of the DSU reads:

"Any request for consultations shall be submitted in writing and shall give
the reasons for the request, including identification of the measures at issue
and an indication of the legal basis for the complaint".

3.13 Japan emphasizes that it is particularly important in this case for the United States to
have specifically identified the "measures" in its panel request, because the request for
consultations was overly broad and vague, and did not "identify" the measures for the
purposes of Article 4.4 of the DSU, which requires the complaining party to include
"identification of the matter at issue".  Japan points out that the consultations themselves in
this case also did not identify the specific measures.  According to Japan, proper
consultations are fundamental to the operation of the WTO dispute settlement procedures
and the United States has often stressed the importance of matters being raised in the
consultation stages prior to the panel request, e.g., arguments raised by the United States
led the panel in Norwegian Salmon to explain that "for a claim to be properly before the
panel, it had to be within the Panel's terms of reference and it had to have been identified
during prior stages of the dispute settlement process".303  In United States - Measures
Affecting Alcoholic and Malt Beverages ("United States - Alcoholic Beverages"), the United States
summarized the policy rationale as:

                                               
     302Japan pointed out that it had listed only those items which appeared in the "legal argument" section of the first US
submission, although, in Japan's view, there were other items which are raised for the first time in the "factual
background" section of the first US submission.  It was Japan's understanding that those items not specifically mentioned
in the "legal argument" section are not part of the US legal claims in the proceeding. 
     303Panel Report on United States - Imposition of Anti-Dumping Duties on Imports of Fresh and Chilled Atlantic
Salmon from Norway ("United States - Norwegian Salmon"), adopted on 26 April 1994, ADP/87, 100, para. 338.
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(6) International Contract Notification under the Antimonopoly Law and JFTC
Rule 1;

(7) JFTC Notification 17.

Moreover, the United States contends that three of the nine measures referred to by Japan
under its procedural objections are interpretations or applications of the Premiums Law.  In
addition to the just-mentioned Notification 17, these are namely:

 (8) JFTC Notification 34;
 (9) JFTC Notification 5.

The United States discusses each of these measures in turn.

3.23 (1) Distribution Committee Sixth Interim Report:  The United States submits that
this report was one of a series of studies by the Council that formed the basis for
distribution policy in Japan, reflecting an analysis and consensus-building process between
government and the private sector.  In the consultations, the United States specifically
identified and described this process by the Industrial Structure Council and its series of
reports.  The United States stated that MITI charged the Distribution Committee of the
Industrial Structure Council with devising measures for consolidating and strengthening
the distribution system in anticipation of market liberalization and that MITI's instructions
on how to consolidate the distribution system were set forth in a series of reports and
guidelines to industry in the late 1960s and early 1970s.  The United States mentioned
examples of Distribution Committee reports and therefore, Japan had sufficient notice of the
US concern about all of the Distribution Committee reports.  The United States maintains
that the Sixth Interim Report is within the scope of the "series of reports and guidelines to
industry in the late 1960s and early 1970s", and "[actions by  the Distribution Committee of
the Industrial Structure Council ... for consolidating and strengthening the distribution
system" discussed by the United States in the consultations.

(2)-(3) JDB and SMEA Financing:  In respect of the US claims related to the JDB
financing given to Konica to establish common distribution facilities with its wholesalers
and the SMEA financing given to photofinishing laboratories to help align them with
domestic manufacturers, in the US view, Japan was on full notice from the consultations
that the United States was concerned about government financing to assist the
consolidation of distributors under the domination of Japanese manufacturers.  Specifically,
the United States noted that the 1971 Basic Plan set forth objectives and a process for the
Japanese industry to accomplish those objectives under the "systemization" policy.  The
United States pointed out that the Basic Plan did not rely on voluntary efforts alone, but
looked for financial incentives to achieve keiretsu-nization [of distribution].   The United
States emphasized several provisions of the Basic Plan to support this point, including the
statement in the Basic Plan that "positive support and guidance from the government will be
necessary" to carry out systemization.  Based on these discussions, the United States argues
that Japan had reason to expect that the United States would continue pursuing the specific
ways in which Japan gave its "positive support" for wholesalers and laboratories (which
also act as wholesalers) to establish or strengthen their exclusive ties with Japanese
manufacturers.

(4) "Countermeasures" by the Photosensitive Materials Committee: The United States
further contends that actions by the Photosensitive Materials Committee (Committee) of the
Distribution Systemization Promotion Council (Council) also fit within the confines of the
distribution countermeasures discussed by the United States in the consultations.  The
United States addressed in detail the actions of the Committee's parent, the Council, which



WT/DS44/R
Page 37

authored the 1971 Basic Plan.  The United States described how the Basic Plan called for the
"support and guidance" of the Japanese Government to accomplish the systemization goals.
 The United States specifically stated that over the next several years following the Basic
Plan, the Japanese Government followed up with further studies to see how its plans were
being implemented and to add to or refine its guidance for consolidating the distribution
structure.  Such follow-up and further guidance is exactly what the Committee did and it
played an important role in ensuring that Konica received subsidized financing from the
Japan Development Bank to establish a joint distribution facility with its wholesalers.

(5) Directives under the Department Stores Law:  The United States does not
include the MITI directives issued between 1968 and 1971 under the Department Stores
Law as measures that violate Article III or X or that nullify or impair benefits under Article
XXIII:1(b).  However, these directives form part of the factual context in which Japan carried
out the restructuring of its distribution sector for photographic film and paper.  The 1969
MITI-commissioned survey of transaction terms in the photographic film sector specifically
described the growth of large stores, along with the competitive challenge of Kodak, as the
two greatest threats to maintaining the oligopoly of Fuji and Konica.  In the consultations,
the United States mentioned that Japan saw the need to revise the Department Store Law
and replace it with the more comprehensive Large Stores Law as part of the overall effort to
insulate the distribution system from foreign control following capital liberalization.

(6) International Contract Notification:  The United States alleges that the
international contract notification provisions of the Antimonopoly Law have played an
important role in protecting the exclusive distribution system fostered by Japanese
Government policy.  The international contract notification provisions require each contract
between foreign manufacturer and a Japanese wholesaler to be reported to the JFTC.  Once
transaction terms are standardized, the JFTC more easily can find that transaction terms
departing from the standard are unfair trade practices.  In the consultations, the United
States discussed Japan's policy of standardizing transaction terms and the rationale for this
policy, including that standardized transaction terms would help to protect Japanese
manufacturers against foreign competition.  The United States referred to the following
passage in the 1970 Guidelines: "In order to prevent foreign corporations with huge
investment capacity from disrupting the trade order, reasonable terms of trade must be
clearly stated".  The United States also quoted a passage305 from an industry journal which
explained the purpose of the guidelines that standardizing transaction terms would
facilitate application of the Antimonopoly Law to non-standard practices.  The United
States also quoted from a report by the Foreign Investment Council, the companion
government-industry committee to the Industrial Structure Council.  This report306

emphasized that the Antimonopoly Law could be used to help check the competitive
advance of foreign suppliers.  The United States underscores that Japan had clear notice of

                                               
     305"In the case of the photographic sector, ... the reduction in tariffs and the capital liberalization, etc., makes the
inroads Kodak is gaining a problem that it [the industry] faces.  The Ministry of International Trade and Industry's
guidelines for normalizing transaction conditions is what may be called an 'immunization'.  ...  [B]ecause of the fear of
confusion of transaction order due to the development of liberalization, it [the Guidelines] embodies the idea of
'immunizing' the distribution system as a whole by rationalizing and clarifying the transaction condition of rebates and
discounts ... .  The guidelines may be described as an attempt to equalize the conditions of competition.  For instance,
standard rebates were adopted so that the use of non-standard rebates by foreign capital may be checked by the application
of the Antimonopoly Law."  Draft Standard Contract for Film with Criteria for Standardization on Transaction Terms,
Zenren Tsuho, August 1971, US Ex. 71-11.
     306"For the application of the Antimonopoly Law, while it may not be possible to specifically select foreign capital
enterprises for differential treatment, foreign capital enterprises nevertheless have the strong capital and technical
background of the parent company and are usually in an economically strong position.  Consequently, it is believed that
they often will become the object of the regulation of the Antimonopoly Law."  US Ex. 67-5, pp. 76-78.
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3.26 Japan submits that Article 6.2 of the DSU requires the complaining party to identify
all alleged measures at issue in its request for the establishment of a panel, as well as the
legal basis for its claims relating to those measures.  Given that Article 4.4 of the DSU
provides that a request for consultations includes "identification of the measure at issue",
whereas Article 6.2 of the DSU requires that the panel request "identify the specific
measures at issue", Japan argues that in the panel request greater specificity and detail is
required than in the request for consultations.  This requirement serves the important
purposes of both providing notice to the parties complained against and third parties, and
defining precisely what the panel should consider.  Without a specific indication of the
measures being challenged, the parties complained against cannot defend themselves
adequately and third parties cannot judge whether they need to participate in the panel
proceedings. 

3.27 The United States explains that Article 6.2 of the DSU requires the complaining
party to "identify the specific measures at issue and provide a brief summary of the legal
basis of the complaint sufficient to present the problem clearly".  The panel request then
becomes the primary document defining the panel's terms of reference which "fulfil an
important due process objective, i.e., giving the parties and third parties sufficient
information concerning the claims at issue in the dispute in order to allow them an
opportunity to respond to the complainant's case".308  While the DSU requires greater
specificity in the panel request than in the request for consultations, the United States
argues that the panel request need not restate the consultations nor summarize the
complaining party's first submission. 
3.28 Japan further submits that Article 6.2 of the DSU reflects past panel practice, which
consistently has interpreted the terms of reference narrowly.  In Canada - Administration of
the Foreign Investment Review Act, the panel declined to consider any measures related to
"manufacture" of goods because of its terms of reference "which only refer to the purchase
of goods in Canada and/or the export of goods from Canada."309  The panel in Norwegian
Salmon summarized the policy rationale for panels to confine themselves to the examination
of matters identified in their terms of reference:

"[T]erms of reference served two purposes:  definition of the scope of a panel
proceeding, and provision of notice to the defending Party and other Parties
that could be affected by the panel decision and the outcome of the dispute. 
The notice function of terms of reference was particularly important in
providing the basis for each Party to determine how its interests might be
effected and whether it would wish to exercise its right to participate in a
dispute as an interested third party.  The panel observed that terms of
reference often were standard terms of reference . . . in which the definition
of the matter had been supplied by a written statement prepared entirely by
the complaining party.  In the light of these considerations, the Panel
concluded that a matter, including each claim composing that matter, could
not be examined by a panel under the Agreement unless that same matter
was within the scope of, and had been identified in, the written statement or
statements referred to or contained in its terms of reference ..."310.

                                               
     308Appellate Body Report on Brazil - Measures Affecting Desiccated Coconut ("Brazil - Desiccated Coconut"), adopted
on 20 March 1997, WT/DS22/AB/R, p. 22.
     309Panel Report on Canada - Administration of the Foreign Investment Review Act ("Canada - FIRA"), adopted on 7
February 1984, BISD 30S/140, 158, para. 5.3.
     310United States - Norwegian Salmon, ADP/87, 99, para. 336.  Although this panel involved a dispute under the
Antidumping Code, in Japan's view, the policy rationale is equally compelling in the present case.
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3.29 According to the United States, only two panel reports have considered the
question of whether a "measure" should be considered within the panel's terms of
reference.311 A number of prior panel reports have considered the related, but different,
question of whether "matters" or "claims" are within the panel's terms of reference.312  In the
United States view, these prior decisions demonstrate that panels have excluded only those
measures, claims, and matters that fall outside the parameters of the dispute as it was
understood by the parties at the time the panel's terms of reference were established. 

3.30 Japan submits that the outer limits of a panel's jurisdiction are defined by its terms
of reference which in this case refer to the matter specified in the panel request.  Panels
should thus focus on the exact wording of the terms of reference to define precisely their
mandate.  Claims with respect to items raised by the United States in its first submission
that had not been mentioned in its panel request should be dismissed at the outset as
outside the scope of the Panel's terms of reference. 

3.31 The United States contends that its request for the establishment of this Panel does
not differ greatly from other WTO panel requests in the degree of detail provided.  The
panel request in the case concerning the European Communities - Regime for the Importation,
Sale and Distribution of Bananas ("EC - Bananas") of April 1996 just described that the regime
was established by an EC regulation, and subsequent legislation, regulations and
administrative measures and that the regime and related measures appear to be
inconsistent with the provisions of the WTO Agreements. The United States takes the
position that in view of the nature of Japan's distribution measures in the consumer
photographic film and paper market, it was necessary for the United States to describe
those measures in similar terms.

3.32 Japan explains its position with regard to the differences between the issues for this
case and those for the EC - Bananas case.  Contrary to the US claims, in Japan’s view, the
panel request in this case differs greatly from the panel request for the 
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phrases in documents to excuse its failure to specify what measures were to be at issue in
this dispute.  In Japan's view, the phrase "positive support" is too vague to constitute any
meaningful notice to Japan or to establish any relationship between the measures identified
in the panel request and the measures ultimately attacked by the United States.

(4-5) "Measures" by the Photosensitive Committee and Directives under the Department
Stores Law:  Japan notes that the United States itself dropped these items from those it
requests the Panel to consider.

(6) International Contract Notification:  Japan notes that in the US panel request
the only item mentioned with respect to the Antimonopoly Law was "measures regarding
dispatched employees", an issue unrelated to the international contract notification
requirement under the Law.

3.49 Japan concludes that the Panel should exclude vague and overly inclusive
expressions from the scope of the terms of reference and only those "measures" specifically
mentioned in the panel request for the establishment of the Panel should be deemed
properly before the panel.  Otherwise the scope of the panel request and thus the terms of
reference themselves would be rendered meaningless.  If the United States needed more
time to translate or evaluate Japanese language materials, it could simply have waited to
make its panel request.  When the complaining party reaches the stage of a panel
proceeding, it must be ready to identify specific measures as the basis of its claim.  Japan
insists that US efforts to include vague "catch-all" phrases are contrary to the basic
principles of the WTO dispute settlement process.

(c) Nature of the measures

3.50 The United States further submits that Japan was aware that the United States is
complaining about a collection of measures, not a single measure, that resulted in the
creation of an exclusionary distribution system for consumer photographic materials.  Had
Japan implemented its distribution policies through transparent laws and regulations, the
United States would not have needed to go to such great lengths to describe the distribution
measures in its panel request.  Therefore, United States asserts that the means selected by it
to describe these measures are necessitated by the nature of the measures themselves.  It
had taken the United States years to fully understand Japan's labyrinth of liberalization
countermeasures and it continues to learn every day, including the names and applications
of other related measures that constitute individual bricks in Japan's protectionist wall.  In
the US view, Japan has used an extraordinary array of measures which have been difficult
to identify and fitting the pieces of this puzzle together has been an extremely difficult task.
 To dismiss the measures in question as being beyond the Panel's terms of reference would
reward Japan for its nontransparent approach to protectionism and would give responding
parties an incentive for withholding information in consultations, and would prevent the
United States from obtaining complete relief from a problem that is well understood by
Japan.  The United States submits that such a dismissal would not be within the letter or the
spirit of the DSU.

3.51  Japan rebuts that the US allegations concerning the nature of the measures are
undermined by the breadth and detail of the US submission given that in the thousands of
pages in the appendix to its submission, the United States has provided translated copies of
the reports and other items it considers relevant to Japan's various policies.  The policies
have all been published and are publicly available, and thus these supposedly opaque
policies are actually easily accessible to the public.  Japan points out that the United States
had no problem identifying everything with perfect specificity just several weeks after
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drafting its panel request.  The fact that the United States did not review these materials
earlier in no way means the United States could not have done so.  Japan asserts that the US
complaint essentially seems to be "we should not have to wait to request a panel until we
know what we are complaining about".  Japan emphasizes that Article 6.2 of the DSU
requires the United States to wait until it can precisely identify the specific measures
involved in a dispute.
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connection between the 1970 Guidelines and the development of single-brand wholesale
distribution in the film sector.

4.10 Japan further explains that the second objective of MITI's distribution modernization
policies was systemization.315  These policies encouraged the adoption of standardized
forms and procedures, and the increased use of computer technology.  In the film sector, a
study group in a MITI-commissioned public corporation issued a manual along these lines
in 1975.  According to Japan, systemization of distribution was believed to facilitate, not
exclude or discourage, entrance of foreign companies, because standardization would
alleviate the burden of having to adjust to hundreds or thousands of individualized ways of
doing business.

4.11  Japan points out that the US allegations ignore the timing of the alleged measures
and what actually happened in the market.  According to Japan, single-brand distribution
occurred as an industry trend before the alleged measures were implemented.  Also Fuji
did not establish its first on-line connection with a primary wholesaler until 1989, 14 years
after the alleged government action was taken.  There was simply no causal connection
between MITI's systemization policies, and the decisions by primary wholesalers about
which film brands to carry.

4.12 Japan further contends that there is nothing at all unusual about the Japanese
market structures for film and paper.  Single-brand wholesale distribution of film is a
common business practice which prevails in every major market in the world.  Likewise,
affiliations between photosensitive materials manufacturers and photofinishing laboratories
prevail worldwide.  The consistent prevalence of these market structures around the world
is due to market factors, not government measures.

4.13  Japan notes MITI’s efforts to promote distribution organization continue to this day. 
To this end, in 1990 MITI issued distribution guidelines that once again addressed the same
kinds of "irrational" distribution practices that had been targeted by the 1970 Guidelines,
e.g., unclear rebates, liberal returns, and dispatched employees to customers.  Now,
however, encouraging imports was one of the guiding purposes for targeting these practices.
 For its part, the United States has strongly endorsed the 1990 Guidelines.  As recently as
November 1996, during the pendency of this proceeding, the United States specifically
urged MITI to "maintain and report an adherence by the Japanese business community" to
these Guidelines.  In Japan’s view, the internal inconsistency of the US position is
remarkable because the United States is simultaneously urging Japanese business to follow
the current administrative guidance on rationalizing distribution practices and arguing
before this Panel that similar guidance 20 years earlier was part of an anti-import
conspiracy.

B. LARGE STORES LAW

4.14 The United States argues that large retail stores remain one potentially significant
alternative distribution channel despite the Japanese Government's reorganization of
wholesale operations in the photographic materials sector.  In the late 1960's, the number of
supermarkets and other "self-service stores" was growing rapidly and, in the US view, such
large retailers offered foreign manufacturers, foreclosed from the primary distribution
network, a partial alternative to wholesalers.  The United States claims that large stores
have carried imported products, including film, more frequently than small stores and have

                                               
     315As discussed below, Japan argues that MITI distinguished between rationalization and systemization policies.  The
United States uses the single term "systemization" to cover both concepts.
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been less susceptible to pressure by domestic manufacturers.  If such stores were permitted
to proliferate across Japan, wholesalers would become less significant and foreign
manufacturers could circumvent the bottle-necked distribution system.  In response to this
threat, the United States submits, in 1967 and 1968 Japan began to impose controls on the
expansion of large stores and finally enacted the Large Stores Law in 1973.  This law
imposed a burdensome process on the opening and expansion of large retail stores.

4.15 Japan explains that the Large Stores Law reflects longstanding Japanese policy--
dating back to the enactment of the Department Store Law in 1956--of regulating large
stores to preserve a diversity of small, medium and large retailing competitors, a policy
found in other countries as well.  Japan contends that the law does not concern products
generally, or film in particular.  The law does not regulate which products large retailers
can carry, nor does it take into account which products a retailer sells when determining
whether and what adjustments are necessary.  Accordingly, in Japan's view, the Large Scale
Retail Store Law is incapable of adversely modifying competitive conditions for any
imported products, including film.  As to the US argument that large stores are more likely
to carry imports, in Japan's view, retailers, whether large or small, choose the brands they
carry to maximize profit;  there is no reason to believe that the size of stores in any way
changes the profitability of a particular product.  Thus, there is no difference between them
in choosing the products they carry.  Further, there is in fact no correlation between a store's
size and its likelihood of carrying foreign film brands, although a competitive relationship
cannot be deduced from market survey results.  Japan also notes that the law has been
significantly liberalized in recent years and is more favourable to imports now than at the
time of any of the relevant tariff concessions.

C. PROMOTION "COUNTERMEASURES"

4.16 The United States argues that Japan has reinforced the distribution countermeasures
not only through legal restrictions on retail stores but also through a system of measures
limiting how photographic material manufacturers, wholesalers and retailers may promote
their products in order to expand their sales of photographic film and paper in the Japanese
market by means of economic inducements and aggressive advertising.  The United States
claims that "promotion countermeasures" have disadvantaged foreign manufacturers of
film and paper by constraining their ability to use certain discounts, gifts, coupons, and
other inducements, or to rely upon innovative advertising campaigns, particularly where
price or price comparisons are discussed.  The United States argues that Japan has
implemented these promotion countermeasures through the Premiums Law and certain
regulations issued by the JFTC under the Antimonopoly Law.  Although these measures
also apply to domestic film and paper producers, the United States contends that Japan has
imposed them with the intention of striking against two aspects of international
competition by foreign imports following trade liberalization, i.e., (i) the strong
capitalization and cost competitiveness of foreign manufacturers and (ii) their ability to
convert these resources into potent marketing strategies and aggressive promotional
competition. 

4.17 Japan responds that the Premiums Law imposes restrictions only on excessive
premiums and regulates only misleading representations.  In the interest of consumer
protection, the Premiums Law is designed to effectively deal with unfair trade practices and
encourage manufacturers to compete principally on the basis of price and quality, not
unfair inducements or deceptive and misleading representations. Japan emphasizes that the
law makes no distinctions between imported or domestic products.  Japan further argues
that the Premiums Law does not hinder vigorous price and promotional competition.  Low
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price offers are not only permitted, but are, in Japan's view, facilitated by the law and a
broad range of promotional practices are consistent with the law.  All companies, both
domestic and foreign, have been and continue to be free to spend as much money as they
want on advertising.  Companies are free to use any expressions they wish, so long as they
do not deceive or mislead consumers.  Japan also submits that no businesses have ever been
restricted from offering promotional gifts or prizes by lotteries and competition, so long as
they are in line with the standards set in accordance with the law to protect consumers.  In
Japan's view, these standards are no more rigid than those set by similar laws in many
other countries.  Japan also contends that in some respects, the standards are actually less
rigid than those of the United States because certain types of lotteries and prize
competitions prohibited in the United States have been allowed in Japan.

4.18 The United States points out that enforcement actions under the Premiums Law
may be taken by the JFTC and the 47 prefectural governments.  In addition, the JFTC has
given its official sanction to so-called "fair competition codes" promulgated by private sector
"fair trade councils".  The United States also argues that the "fair trade councils" have
authority to discipline members who violate the codes, often employing methods of
coercion and monetary penalties.  The United States further claims that the standards
established by the councils in their codes typically are adopted by the JFTC, which then
applies the same rules to "outsiders".  According to the United States, the Premiums Law
expressly exempts the cartel-like practices of the councils from antitrust enforcement.

4.19 Japan responds that private "fair competition codes", and the "fair trade councils"
are not relevant to this case because no "code" or "council" covers photographic film and
paper.  The Retailers Council is merely responsible for the observance of the code against
misleading representations and has no authority to enforce the Premiums Law nor may it
restrict low price offers in any way.

D. THE COMBINED EFFECT OF THE THREE SETS OF MEASURES

4.20 Distribution countermeasures:  The United States claims that the distribution
countermeasures operate as a set, i.e., the distribution countermeasures acting in
combination, on the one hand, violate Article III:4 and, on the other, nullify or impair
benefits under the GATT within the meaning of Article XXIII:1(b).

4.21 Distribution countermeasures in combination with the Large Stores Law:  The United
States further claims that the Large Stores Law and related measures and the distribution
countermeasures in combination nullify or impair benefits under the General Agreement
within the meaning of Article XXIII:1(b).

4.22 Restrictions on large stores:  The United States also claims that the Large Stores Law
and related measures by themselves, in the context of a closed distribution system, nullify or
impair benefits under the General Agreement within the meaning of Article XXIII:1(b), in
addition to the position stated above regarding the Large Stores Law acting in combination
with the distribution countermeasures.

4.23 Promotion countermeasures:  A further US claim is that the promotion
countermeasures as a set by themselves have nullified or impaired benefits under
Article XXIII:1(b), given that in the current market structure in Japan foreign manufacturers
effectively had no access to the primary wholesaler channels.

4.24 Promotion measures, distribution measures and restrictions on large stores:  The United
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light of the actual record of foreign investments in the Japanese market after capital
investments were lifted.  According to Japan, Kodak instead of investing did nothing but
use the fear of direct investment to create pressure to accelerate cuts in tariff rates.  In
Japan's view, Kodak opted to treat Japan as an export market rather than as a target for
investment.

5.12 Further, Japan argues that the US argument is at odds with assessment by industry
experts, including Kodak officials, to move faster in establishing its own distribution
channels.  Even Kodak executives recognized their error.  In a 1988 interview, the then
President of Kodak Japan, Mr. Albert Sieg, stated:

"The glaring mistake was waiting so long to take aggressive action in this
market.  We should have been here with this approach ten years ago. 
Clearly, the momentum of our local competitors got a strong forward thrust,
and our task will be much, much more difficult."318

Japan concludes, therefore, that the timing of capital liberalization for photographic
materials had absolutely no impact on Kodak's investment plans during the 1970's for the
simple reason that Kodak had no investment plans.319

5.13 The United States responds that Kodak could not have had investment plans prior
to 1976, because investment was barred by statute.  Less than a year after these statutory
restrictions were lifted, Kodak established a sales subsidiary.

5.14 According to Japan, the so-called "like industries" clause did not prevent joint
ventures between manufacturers and distributors.  This clause simply required that joint
venture partners in Japan were in the same industry as the joint venture itself.  This
requirement was not applied to foreign companies which formed such a joint venture. 
Thus, a 50-50 joint venture such as Kodak Nagase in 1986 could have been established as
early as 1971.  Moreover, a 100 percent wholly-owned subsidiary in the wholesaling sector
could have been established after 1973.  For whatever reason, Kodak made a decision not to
take advantage of these options, and had no intention of exploiting the opportunities it had
to develop new distribution channels.  Moreover, from 1976 until 1979, a foreign enterprise
could purchase existing enterprises outright with the consent of the enterprise being
purchased.  Such a purchase could occur in the wholesaling sector beginning in 1973 and
the photographic materials manufacturing sector beginning in 1976.

5.15 According to the United States, Fuji, under the guidance and support of MITI,
developed exclusive relationships with its four primary photospecialty wholesalers by 1975
and pressed its exclusive control further down the distribution chain.  Fuji, which currently
holds a 68-percent market share in Japan, also undertook a successful program, supported
by the Japanese Government, to build exclusive relationships with a vast network of
                                               
     318Taking on Japan (Look Japan Ltd., ed.) (1988), p. 38, Japan Ex. B-45.
     319Japan cites Professor Scherer who noted: "What is striking to this observer, but not pointed out explicitly, is that the
events of 1973-75 reflected a colossal failure of intelligence (in the military sense) of Kodak.  Kodak apparently had no
employee in Japan at the time who could read contemporary Japanese trade press accounts of the Nagase-Asanuma
dispute, understand the importance of securing Asanuma as a primary Kodak wholesaler, and intervene to override
Nagase's self-serving actions.  Not until 1977 did Kodak open a liaison office in Japan staffed by Kodak employees to
oversee, inter alia, the activities of Nagase.  In sharp contrast were the market opening efforts of Volkswagen and Toyota,
who sent their own English-speaking personnel to the United States, first to assess market opportunities and then to
implement their entry decisions."  F.M. Scherer, Retail Distribution Channel Barriers to International Trade, October
1995, (working paper presented at a Columbia University Conference entitled "The Multilateral Trading System of the
21st Century"), Japan Ex. A-19.
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under the control of domestic manufacturers.  As a result, by the mid-1970's the leading
photospecialty wholesalers handled only domestic film and paper, effectively excluding
imports from the distribution system.  Thus, by early 1975, however, the competitive
situation in Japan's consumer photographic materials market had been completely
transformed.  As of that time, not one major distributor carried imported products.  In the
span of little more than a decade, foreign film and paper manufacturers had been excluded
from the primary avenues of distribution.

5.20 The United States concludes that the result of this manipulation of the market is that
today, Japan's materials market is supplied by four manufactures, two domestic and two
foreign.  The two domestic manufacturers, Fuji and Konica sell almost all their film through
"primary" photospecialty wholesalers, which are spread throughout Japan.  The primary
wholesalers in turn distribute film directly to retail outlets, or through affiliated "secondary"
wholesalers, which are smaller and regionally based.  Unlike their domestic competitors,
the two foreign manufacturers, Kodak and Agfa sell most of their film directly to retail
outlets.  For the last twenty-two years no primary wholesaler has distributed Kodak or Agfa
film.

5.21 Japan responds that in these proceedings all that matters is whether there are
government-imposed barriers that prevent that market penetration from improving.  Japan
maintains that there are no such barriers in Japan.

5.22 Japan emphasizes that the aim of MITI’s distribution policies was not to block
imports, but to modernize the Japanese distribution industry and help it to meet the foreign
competitive challenge that  would be unleashed by liberalization.  Nothing in MITI’s
distribution policies or any other so-called "liberalization countermeasures" did anything to
encourage or facilitate the creation of an exclusionary market structure that discriminates
against imported film or paper.  Since the MITI policies in question actually say nothing
about encouraging single-brand distribution of film, the United States struggles to establish
some connection between MITI’s policies and the market structure that is the main target of
its complaints.  When confronted with the actual facts of this market, however, the US
arguments about "distribution countermeasures" collapse.

5.23 Japan argues that in the end, the US claim boils down to an assertion that the
current Japanese market structure for consumer photographic film and paper is
exclusionary and closed, and that this abnormal situation must somehow be the result of
government intervention.  The fundamental premise of this argument is simply wrong.  At
the root of the US complaints is the fact that the various primary wholesalers in Japan each
carry only a single brand of film.  But single-brand wholesale distribution is a normal
business practice; for film, this business practice is the norm in every major market in the
world, including the United States.  The Japanese market for consumer photographic film
and paper reflects the outcome of normal market forces.

5.24 Furthermore, Japan asserts that the premise of the US argument that there are
barriers, the so-called "distribution bottleneck," in the Japanese film market is wrong.  Japan
argues that a survey of the primary wholesalers’ customers reveals that imports have
already thoroughly penetrated these key accounts.  Thus, customers accounting for 87.3
percent of the primary wholesalers’ combined surveyed sales volume either already carry
Kodak or else have ready access to Kodak through established business relationships.321  In
particular, the primary wholesalers’ survey highlights imports’ ability to distribute through

                                               
     321Fujifilm’s Rebuttal Regarding the Alleged "Distribution Bottleneck," 21 December 1995, p. 5, 7, Japan Ex. A-16.
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5.33 According to the United States, there are 280,000 retailers selling photographic
materials across Japan.  This large number of retail outlets that sell film makes it difficult for
any manufacturer to distribute film without access to the primary wholesalers.  Direct sales
to retailers can provide only limited access to a small portion of the market.

5.34 The United States asserts that one-half of all retail film sales by volume are through
some 30,000 traditional photospecialty stores, whose primary, if not only, line of business is
the sale of film, cameras, and accessories.  Most of these photospecialty stores, which range
from small "mom and pop" stores to somewhat larger stores with multiple outlets, do not
carry imported film.  The same primary wholesalers that distribute film to these specialty
stores also supply them with cameras and other photographic products.  Photospecialty
retailers have close and longstanding relationships with the photospecialty wholesalers. 
Because these primary wholesalers do not carry imported film, the photospecialty stores
cannot purchase imported film from these traditional suppliers.  Nor are the photospecialty
stores inclined to purchase imported film from an alternative source.  Photospecialty
retailers rely on the primary wholesalers for timely delivery of virtually all the store's
products and are not likely to jeopardize that relationship by purchasing imported film
from another distributor.  The United States accordingly concludes that access to the
primary wholesalers is critical for selling imported film to the photospecialty retailers.

5.35 The United States indicates that another third of film sales are through 70,000
general merchandise stores, including supermarkets and discount, department, drug, and
convenience stores.  It is the US view that the larger types of these stores are more likely
than small stores to carry competing brands of film.  Some of the largest of these retail
outlets have their own distribution facilities, which reduces their dependence on
wholesalers and allows them to deal directly with manufacturers.

5.36 The United States also notes that there are approximately 180,000 other retail outlets
for film in Japan, including kiosks, tourist resorts, parks, and other small outlets.  Their
small size and geographic dispersion makes it highly inefficient to attempt to reach them
except through the wholesalers currently serving them.

5.37 The United States argues that only the photospecialty wholesalers have the
geographic presence, distribution infrastructure, sales networks, and personnel to reach and
provide service to Japan's numerous retail outlets.  In addition, because primary
wholesalers carry a wide range of complementary products, they have high economies of
scale in marketing and delivery functions.  These wholesalers perform more than a
logistical distribution function for manufacturers.  The United States concludes that Fuji's
exclusive access to Japan's largest primary photospecialty wholesalers provides it with an
unfair edge over its foreign competitors.

5.38 The United States further argues that Japan's "secondary" photospecialty
wholesalers are much smaller than the primary wholesalers and operate on a local or
regional scale, and can, therefore, only provide limited geographic reach.  Even if such
wholesalers represented viable alternative distribution channels for film, many are not
commercially independent from domestic photographic materials manufacturers.  Several
of the top secondary wholesalers have joint physical distribution and affiliated
photofinishing laboratory operations with Japanese manufacturers or
manufacturer-dominated primary wholesalers.  These ties have impeded foreign
manufacturers from gaining access to secondary-wholesaler channels as an alternative to
primary wholesale channels.
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Kodak film directly to retail outlets.  That fact does not render it a "wholesaler"; were that
the case, arguably any subsidiary of a foreign company in Japan could be transformed into
a "wholesaler" merely by excluding it from distribution channels.

5.53 Japan responds that Kodak itself has pointed out in other contexts343 that Kodak
Japan performs essentially the same functions as the primary wholesalers.  Indeed, Kodak
Japan sells to the same customers as Fujifilm’s primary wholesalers and performs the same
services for these customers as do the primary wholesalers.  The history of Kodak’s
distribution in Japan also demonstrates Kodak Japan’s role as a primary wholesaler.  From
the 1960s until 1977, Kodak relied exclusively on its import agent Nagase for distribution
functions.  Kodak clearly believed that Nagase, particularly after its acquisition of a primary
wholesaler, Kuwada, was its wholesaler in Japan, and that Nagase was fully capable of
performing the wholesaling function.344

(d) Single brand distribution does not impede access of imports

5.54 According to Japan, the US case rests critically on a false assumption about the
distribution structure in Japan, i.e., that domestic manufacturers' relationships with primary
wholesalers have created a "distribution bottleneck" that hinders imports' access to Japanese
retailers.  Japan argues that the United States assumes that because there are nearly 280,000
retail outlets that sell film in Japan, then it necessarily follows that direct distribution to all
of these retailers is impractical and that access to these primary wholesalers' comprehensive
distribution networks is, therefore, allegedly essential if imported film is to penetrate the
Japanese market fully.  Japan retorts that the US argument completely misunderstands how
film is distributed in Japan, particularly the role of primary wholesalers.  Moreover, the
United States incorrectly calculates the availability of imported film at Japanese retailers.

5.55 Japan notes that since each of the three brands is sold by the manufacturer to single-
brand primary wholesalers, it follows of necessity that the brands do not share primary
wholesalers. This does not mean that imports lack access to the primary wholesaler
distribution channel.  Rather, the different brands simply utilize different primary
wholesalers.  Japan further asserts that in addition to ignoring import's access  to the
primary wholesale channel, the United States exaggerates the role of primary wholesalers. 
Although it is true that there are 280,000 retail outlets that sell film in Japan, all but 13,445 of
the outlets buy their Fuji brand film not from the primary wholesalers, but from secondary
wholesalers or laboratories.  Fewer than 5,000 accounts collectively cover virtually the entire
Japanese market.  The United States offers no reason why Kodak's single-brand primary
wholesaler, Kodak Japan, would be incapable of servicing these 5,000 key accounts.

5.56 The United States replies that even if this number were correct, Fuji needs four large
primary wholesalers to service these 5,000 accounts.  Because the foreign manufacturers
have no access to the primary photospecialty wholesalers or to many of the secondary
wholesalers that service these accounts for Fuji, they have to service these accounts directly.
 Direct distribution or other alternative channels created by foreign firms provide them with
access to only a limited segment of the market, specifically in central neighbourhoods or
large cities - areas where photospecialty outlets are relatively large and densely located.

                                               
     343See Exhibit 1 of Japan’s June 1997 Presentation Materials for the second substantive meeting with the Panel
(providing chart from Dewey Ballantine for Eastman Kodak Company, "Privatizing Protection," May 1995.)
     344Japan notes the United States confuses Kodak Japan and Eastman Kodak Japan.  Eastman Kodak Japan was
originally established as "Kodak Japan" in 1977, but was later renamed in 1989.  Although Eastman Kodak Japan
performs both marketing and technical services, and is not a wholesaler, Kodak Japan functions as a primary wholesaler in
the Japanese market.
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5.57 Japan also notes that the same survey of the primary wholesalers' customers reveals
that imports have already thoroughly penetrated these key accounts.  Of all the accounts
surveyed, 62.0 percent -- accounting for 77.3 percent of the primary wholesalers’ combined
surveyed sales volume -- currently carry Kodak brand film.  Another 16 percent --
accounting for 10.0 percent of surveyed volume -- either buy other non-film products from
Kodak or else conduct regular business with secondary wholesalers or photofinishers that
sell Kodak products.  Thus, customers accounting for 87.3 percent of the primary
wholesalers' combined surveyed sales volume either already carry Kodak or else have
ready access to Kodak through established business relationships.  According to Japan, the
United States concedes that Fuji and its primary wholesalers have more sales people than
Kodak Japan.  If Kodak wants to improve its distribution, however, there is no legal
obstacle to hiring more sales people.  The relative strength of Kodak's sales effort is entirely
up to Kodak.  Furthermore, Japan asserts that the United States has overstated the number
of sales people at Fuji's primary wholesalers by approximately 50 percent.

5.58 Japan asserts that Kodak's own data prove the point.  Japan points out that
according to a survey of Japanese retailers commissioned by Kodak for the US Section 301
investigation, approximately 50 percent of photo shops surveyed carry Kodak.345  Japan's
position is that photo shops, which presently account for almost half of total film sales in
Japan,346 are the "traditional distribution channel" supposedly dominated by domestic
manufacturers' primary wholesalers.

5.59 Japan therefore argues that the US "distribution bottleneck" argument thus fails the
most basic threshold empirical test - if most of the retailers and secondary wholesalers that
purchase film from Fujifilm's primary wholesalers did not carry imported film, then there
would at least be an argument that the lack of a relationship between foreign manufacturers
and those primary wholesalers was causing imports to lose sales.  But since most of the
primary wholesalers' customers already purchase Kodak film from other sources, the
"distribution bottleneck" clearly does not exist.  Kodak's own primary wholesaler, Kodak
Japan, can and does sell film directly to the largest retail accounts.  Kodak Japan can and
does sell film to secondary wholesalers - not to mention its own affiliated photofinishing
laboratories - which then distribute to smaller retailers.  Therefore, there is no market
barrier preventing imports' access to retailers.

5.60 The United States responds that an analysis of the survey from which the 90 percent
figure is allegedly derived shows discrepancies between the actual survey results and the
figures reported in Japan's submission.  Inspection of the survey also reveals that it used
biased survey and sampling techniques.  Therefore, the United States urges the Panel to
accept the Kodak survey, which shows that Kodak film is actually available in about 40
percent of the stores in Japan.

5.61 The United States argues that Japan’s survey is flawed because the determination of
whether a retailer carries foreign film is based on asking Fuji’s four primary wholesalers to
ask their customers whether they had access to foreign film.  The United States points out
that about one-third percent of the primary wholesalers’ film sales are to other secondary
wholesalers.  Some of these wholesalers deal with a very large number of retail customers. 
According to the United States, Japan’s own submissions to the Panel report that 278 of the
secondary wholesalers sell to tens of thousands of retail customers.   Accordingly, under
Japan’s survey, if one of those secondary wholesalers had purchased one roll of foreign film
                                               
     345Japan Market Access Survey for Photographic Film, 20 March 1996, p. 2, Japan Ex. A-20.  The same conclusion can
be found in the Hester affidavit provided by the United States in this proceeding.  US Ex. 97-9.
     346Photo Market 1996, p. 130, Japan Ex. A-1.
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to sell to just one of those tens of thousands of retailers, Japan would conclude that foreign
film had access to all of those tens of thousands of retailers.  The United States argues that
this methodology severely distorts the view of the market access situation.

5.62 The United States further points out that the above example of token dealings by
wholesalers in Japan should not be considered an exaggeration.  The GATT itself found, in
its Trade Policy Review of Japan, that keiretsu manufacturers tend to discourage, but not
always prevent, their wholesalers from dealing in a competitor’s products.347  Consistent
with this finding, the four primary wholesalers have been known to occasionally engage in
token dealings of foreign film.  For example, in 1995, the four primary wholesalers together
sold 295 rolls of Kodak film.  The total sales of these four primary wholesalers that year
were approximately 25 million rolls.  Applying Japan’s survey methodology, it could be
concluded that foreign film had access to 100 percent of Japan’s retailers in 1995 because the
four primary wholesalers reach 100 percent of the retail customers in Japan.  Clearly,
however, 295 rolls out of 25 million does not constitute access to the distribution system.

5.63 In the US view, the important question is how many retailers in Japan in fact carry
foreign film, since it is the retailers who ultimately sell to the end users.  According to the
United States, Japan, however, did not analyze access to the retail market for the Panel. 
Responding to a question from the United States at the first Panel hearing, Japan did
provide the raw data for one of its market access surveys.  These data reveal that foreign
film is available in 43 percent of the retail outlets in Japan.  The United States believes this
figure is high, since the sample of the survey was biased heavily toward major cities, where
foreign film is more prevalent, and the study was otherwise infected with other sampling
and methodological errors.  Still, the 43 percent figure reveals substantially less market
access than Japan claimed, and is close to the 40 percent figure found in the US study.

5.64 Japan responds that the United States attacks the survey sampling methodology, yet
apparently forgets that the survey of wholesaler customers was not a sampling at all. 
Rather, over 95 percent of the customers, virtually the entire customer base, were surveyed.
 There can be no issue of "sampling bias" when the entire universe is surveyed.

(e) The market for paper

5.65 According to Japan, the United States claims that MITI's distribution policies served
to encourage and facilitate primary wholesalers' switch from multibrand to single-brand
wholesale distributors, thereby supposedly creating a distribution bottleneck and excluding
imported film and photographic paper from access to the hundreds of thousands of
Japanese film retailers.  Japan asserts that this theory does not even address photographic
paper.  Japan maintains that although the US complaint supposedly pertains to
photographic film and paper, the US theory has nothing to do with consumer photographic
paper.

5.66 Japan further argues, that in addition, photographic paper is distributed through
very different channels from those used for film.  In particular, the domestic film
manufacturers' primary wholesalers are not significant dealers of photographic paper.348 
Domestic manufacturers distribute their photographic paper through sales subsidiaries or
other affiliated companies; these subsidiaries or affiliated companies in turn sell the

                                               
     347C/RM/S/57 p. 93. 
     348Japan's assertion is that Fuji's primary wholesalers account for less than 10 percent of Fuji's total colour photographic
paper sales.  Affidavit of Tanaka Takeshi, p. 2, Japan Ex. A-10.
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4. THE RESTRUCTURING OF THE JAPANESE FILM DISTRIBUTION SECTOR

(a) The origin of MITI's distribution policies in the early 1960s

5.74 According to Japan, MITI had many reasons to be encouraging greater efficiency in
the distribution system during the 1960's and 1970's.  The concern with distribution
modernization arose initially from the productivity lag of the Japanese distribution sector
relative to other sectors of the Japanese economy, and the implications of this inefficiency. 
Historically, the distribution sector in Japan was characterized by small "mom and pop"
enterprises and traditional, personalized business practices.  The service sector was viewed
largely as a place to employ those people who could not find employment in the
manufacturing sector.361  Accordingly, while Japanese manufacturers had recorded great
successes in recent years, the distribution sector lagged behind in productivity and
competitiveness.  In Japan’s view, the United States thus completely mischaracterizes the
origin of MITI distribution  policies.  The objective was not helping Japanese manufacturers,
as the United States claims.  Rather, the foundation was coping with distribution
inefficiency itself, and the interrelated problems of inflation and labour shortages.

5.75 The United States argues that the transformation of the open and competitive
distribution system of the early 1960's into the vertically-integrated, domestic manufacturer
dominated system was not accidental.  It was the result of the direct intervention in the
market by the Government of Japan.  The Government of Japan discerned that reorganizing
distribution along vertically-integrated lines would protect domestic manufacturers from
foreign competition after liberalization.  The United States alleges that MITI was the nerve
center for formulating and implementing distribution countermeasures policy.  To this end
MITI formed a Distribution Committee that published 12 "interim reports" from 1964-1977,
covering every aspect of the distribution system.  Each interim report reflected a
progressively deeper recognition of the inefficiencies of the Japanese distribution system, its
vulnerabilities to foreign investment, and the impact that foreign penetration of the
distribution system would have on Japanese manufacturers.

5.76 According to the United States, the First Interim Report identified a central theme
that would underlie MITI's distribution policy: the need to limit competition in distribution
in order to create stability and high prices for the benefit of domestic manufacturers.362  The
Report described the Japanese distribution system as "extremely fractionalized" and
characterized by "excess" competition, weak financial conditions, and inadequate
management capability.  The Report noted a trend toward vertical integration of
distributors under the control of manufacturers, and observed that where there was vertical
integration, it had improved the distribution structure and served to "secure and expand
the [market] share of individual manufacturers."363  Later reports and government policies
would continue to stress the benefits to domestic manufacturers of vertical alignment of
distribution.

5.77 The United States further notes that the Third and Fifth Interim Reports364

                                               
     361See, Fumitake Kishida, The Direction of Commercial Structure Improvement in The New Development Of
Distribution Policy, International Trade and Industry Study No. 142 (December 1966), p. 32, Japan Ex. B-8; see also,
Shintaro Hayashi, Thinking and Dealing with Distribution Issues in The New Development of Distribution Policy,
International Trade and Industry Study No. 142 (December 1966), p. 4, Japan Ex. B-9.
     362Japan disagrees with this US interpretation of the First Interim Report.  See translation issue 2.
     363Industrial Structure Council Distribution Committee, Current Status and Problems of Distribution Mechanisms (First
Interim Report), December 1964, reprinted in Tsubansho Koho, 8 January 1965. Japan disagrees with the US translation of
keiretsuka in the US translation of the First Interim Report, US Ex. 64-6.  See translation issue 4.
     364Industrial Structure Council Distribution Committee, Concerning Improvement in Material Distribution (Fifth
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(b) The 1967 Cabinet Decision

5.87 The United States notes that in 1966, MITI completed a survey that examined
various problems domestic industries were likely to face because of liberalization.  MITI
identified Kodak and Agfa as foreign companies that were likely to enter the Japanese
market for camera and photosensitive materials after capital liberalization.  As a result of its
survey, the United States asserts that MITI issued a policy statement on 17 April 1967,
indicating that "liberalization countermeasures" were needed to defend the domestic firms
from competition.367

5.88 The United States asserts that the 1967 Cabinet Decision was a watershed in the
Government of Japan's efforts to restructure Japanese industry to resist imminent foreign
competition.368  This Decision formally endorsed the use of countermeasures to offset the
effects of liberalization, making the protection of Japanese markets from foreign a
competition a high national priority.  The Decision emphasized that the distribution sector
was a key area for renovation and improvement to support the production sector, using the
concerted industry-government approach:

"Modernization lags behind most in the distribution sector.  Here the power
of resistance against the inroad of foreign capital is weak, and the impact of
foreign capital advancing into this sector will also pose significant impact on
the production sector.  It is necessary, therefore, to implement
countermeasures in support of the efforts of industry with the objectives of
modernizing the distribution structure, fundamentally strengthening the
enterprises in this sector, and establishing a mass sales system."369

The United States argues that the language of the Cabinet Decision established a clear
national priority to pursue distribution policies aimed at protecting domestic manufacturers
from foreign competition.

5.89 Japan counters that as it began to dismantle trade and investment barriers in the
1960's, it was concerned generally about the ability of domestic industries to compete with
foreign rivals in the new, less regulated business environment.  The Cabinet Decision,
which implemented the first stage of capital liberalization, was quite direct in expressing
this concern.  The United States, however, quotes selectively from this document to create a
distorted impression of the Cabinet Decision.  Contrary to US arguments, Japan sought to
promote the efficiency and competitiveness of domestic industries, not block imports.  In
urging modernization of the distribution sector in anticipation of capital liberalization, the
Cabinet Decision was simply applying to one sector a basic general policy for coping with
liberalization:

"to guide and complement efforts by the private sector for example,
bolstering future technological development, increasing owned capital and
lowering interest rates, especially long-term interest rates, in order to create
the basis on which our enterprises can compete against foreign capital on
equal terms."370

                                               
     367MITI, Regarding Capital Liberalization, 17 April 1967, reprinted in Yoshido Fujio, Capital Liberalization and
Foreign Investment Law, 30 October 1967, US Ex. 67-3.
     368US Ex. 67-6.
     3691967 Cabinet Decision, p. 6, US Ex. 67-6.
     370Ibid., p. 4, US Ex. 67-6.
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of Japanese industry."374

5.93 According to Japan, in light of the 1967 Cabinet Decision, MITI and the various
advisory committees renewed their focus on distribution modernization.  The Sixth Interim
Report indicated:

"Today, the delay in modernizing distribution activities is often seen to
prevent the effectiveness of economy and improvement of people's living. 
The necessity of improving the structure of the distribution industry is
gradually increasing.  In addition, the modernization of distribution activities
is pressed by the following two viewpoints.  First, liberalization of direct
investment by foreign capital is drawing near.  It is necessary to quickly
establish [market] conditions in which domestic capital could compete with
foreign capital.  Second, improving productivity of distribution activities is
considered an effective way to solve the consumer price issue."375

5.94 Japan further argues that the basic need for distribution modernization arose from
the need for efficiency to improve the standard of living.  A further rationale for distribution
modernization continued to be concern about inflation.  Coping with capital liberalization
was added to these other rationales, but the report is clear in stating that coping meant
competing more effectively with the new foreign entrants.  This goal was to be achieved by
promoting efficiency in the distribution sector.

5.95 In Japan's view, the US claims are untenable.  MITI hardly regarded the existing
distribution system as some sort of strategic "crown jewels" that imports must not be
allowed to use.  On the contrary, MITI saw the backwardness of the distribution system as
an "Achilles' heel" that would render domestic manufacturers unable to compete with
foreign producers.  The concern was that domestic manufacturers would be stuck with
existing distribution channels while foreign producers, freed from capital restrictions,
would be able to construct their own modern (and exclusive) distribution channels.  Japan
cites the 1968 Sixth Interim Report which stated:

"In the case of penetration for the purpose of selling the foreign
manufacturers' own brand of products ... (including cases in which foreigner
producers actually control distribution), when the goods are superior, [the
manufacturer] has highly developed sales techniques or large marketing
funds, there probably will be a considerable impact on rival Japanese
producers and the businesses that serve as distribution channels for domestic
products."376

5.96 Japan's position is that while foreign producers would be able to choose between
using existing Japanese distribution channels or importing their own systems, Japanese
producers would have to sink or swim with their domestic distributors.   Consequently, the
purpose of MITI's distribution policies was to encourage the modernization of Japanese
distribution practices, and thereby serve various policy goals including improving the
competitiveness of Japanese industry.

(d) The 1969 Seventh Interim Report and the Distribution Systemization Promotion

                                               
     374Ibid., p. 8.
     375Sixth Interim Report, Japan Ex. B-7.
     376Ibid., p. 22.
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government would "take positive action."388

5.106 Japan asserts that the 1971 Systemization report also determined that broad-based
standardization was necessary for such goals to be achieved.  Specifically, the report
encouraged standardization of merchandise and trade codes, of invoice forms and
accounting records, and of shipping containers.  According to Japan, none of these ideas
were particularly novel.  Indeed, Japanese academics introduced ideas of systemization
borrowed from the west, and the various interim reports noted the fact that foreign
companies were already aggressively pursuing systemization to improve efficiency.

(f) Vertical integration

5.107 The United States argues that Japan's intent to promote vertical keiretsu in its
systemization policy comes out clearly in the Seventh Interim Report389, as well as in the
Basic Plan for the Systemization of Distribution390 in which it allegedly admitted the need to
regard the entire process of distribution from production to consumption as a single
system.

5.108 With respect to the US argument that both the rationalization polices and the
systemization polices were intended to encourage vertical integration, Japan contends that
the United States is compelled to make this argument because otherwise the actual terms of
the various distribution policies are completely unexceptional, and have nothing to do with
the US theory about a government-created "distribution bottleneck."  According to Japan,
vertical integration is the missing link in the US "bottleneck" theory.

5.109 In Japan's view, the US attempt to develop a logical link between MITI distribution
policies and incentives to vertically integrate stems from a simple reason -  the documents
themselves do not talk directly about any intent to encourage vertical integration. 
According to Japan, there are no statements - either by MITI or by the various advisory
councils - directly calling for vertical integration.  To the contrary, to the extent there is any
discussion of vertical integration at all, one finds in the various advisory council reports
ambivalence at best and often hostility towards excessive vertical integration.

5.110 Japan contends that as mass manufacturing had emerged in Japan more swiftly than
mass distribution, some manufacturers were integrating forward into distribution to
facilitate the marketing of their products.  Although this process may have been
economically rational for manufacturing, those studying the distribution sector regarded it
with concern.  Japan concludes that this ambivalence about vertical integration goes back to
the very beginning of systematic thinking about distribution policies.  This explicit concern
about the problem of vertical integration into distribution started before the debate over
capital liberalization and continued after the debate began.  As an example, Japan cites the
Sixth Interim Report in 1968, which saw vertical integration as a problem.391

(g) Single-brand distribution

5.111 Japan suggests that in effect the United States is asking the Panel to infer
government involvement in the Japanese photographic materials market because the
market structure in this sector is so abnormal that it could not possibly be the result of
                                               
     388Ibid., p. 9.
     389Seventh Interim Report, p. 7, US Ex. 69-4.
     3901971 Basic Plan, p. 6, US  Ex. 71-10. 
     391Sixth Interim Report, p. 10-11, Japan Ex. B-7.
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private business decisions and market forces.  However, according to Japan, single-brand
distribution occurred as an industry trend before the alleged measures were implemented. 
Single-brand wholesale distribution is a common business practice and its advantages are
quite familiar to economists and business people.  Likewise, affiliations between
photographic materials manufacturers and photofinishing laboratories also prevail
worldwide.  The consistent prevalence of these market structures around the world is due
to market factors, not government measures.  Japan argues that there are strong economic
incentives that lead to vertical integration in this industry.

5.112 According to Japan, the economic efficiencies of integrating manufacturing and
distribution - whether through outright ownership or contractual relationships - are well
known.  Integration is said to facilitate greater flexibility in responding to changing market
conditions; it reduces incentives for opportunistic behaviour between manufacturer and
distributor; it allows for better information flows through the distribution pipeline; and it
generally ensures greater focus and effort on behalf of the manufacturer's brand.  In Japan's
view, it was a recognition of these advantages that led to the strong criticism of Kodak's
long delay in establishing directly controlled distributors in the Japanese market.  Therefore,
there was simply no causal connection between MITI's systemization policies and the
decisions by the primary wholesalers about which film brands to carry.  Japan asserts that,
there is nothing at all unusual about the Japanese market structures for film and paper. 
Single-brand wholesale distribution is a common business practice.  According to Japan, 
single-brand wholesale distribution of film prevails in every major market in the world. 
Likewise, affiliations between photosensitive materials manufacturers and photofinishing
laboratories prevail worldwide.  Thus, concludes Japan, the consistent prevalence of these
market structures around the world is due to market factors, not government measures.

5.113 Japan further shows that in the Japanese market, vertical integration by
manufacturers into distribution resulted naturally from the fact that the production sector
developed and modernized faster than the distribution sector.  In light of this, it was a
natural reaction by manufacturers to integrate forward into distribution to apply their
superior resources to marketing their products.

5.114 Consequently, Japan is of the view that decisions by Fuji's wholesalers to become
single-brand film distributors occurred in the context of a larger industry trend towards
single-brand wholesale distribution.  This trend was guided by market forces not
government policy.  Japan asserts that the United States tries to avoid this unavoidable
conclusion by elevating deliberations of the Industrial Structure Council's  Distribution
Committee to the level of Japanese Government policy.  In reality, Japan maintains that the
United States had nothing to link actions taken by Fuji and Konica, regarding either single-
brand distribution or transaction terms, to government action.

5.115 According to Japan, the US interpretation of events is at odds with the timing of
Fujifilm’s and Konica’s evolving relationships with their primary wholesalers.  Of the four
major primary wholesalers that currently are single brand Fujifilm wholesalers, two of
them, i.e., Kashimura and Ohmiya, have never carried Kodak film products since World
War II.  Both once carried Konica products; Kashimura terminated that relationship in 1963,
and Ohmiya did the same the following year.  Thus, these two distributors have been
single-brand Fujifilm wholesalers for over three decades -- well before capital liberalization
even began, and before MITI began to formulate and articulate its distribution
modernization policies.

5.116 Japan notes that a third primary wholesaler, Misuzu, carried multiple brands,
including Fujifilm, Kodak, Konica, Agfa, and the English brand Ilford, until 1968, when it
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became a single-brand Fujifilm distributor and withdrew from all other film brands. 
Actually, Misuzu terminated dealings with Kodak in April 1967, even earlier than its final
decision to become a single-brand distributor.  Here again, the move to single-brand
wholesale distribution occurred before MITI issued its 1970 Guidelines for film and the
termination of Kodak preceded both the 1967 Cabinet Decision and the 1970 Guidelines.

5.117 Japan further notes that only one of the major primary wholesalers, Asanuma, made
the decision to carry only Fuji brand film after MITI’s distribution policies had been
developed and articulated.  In 1973, Asanuma travelled to Rochester, New York to meet
with top Kodak officials.  Asanuma, which prior to 1960 had imported directly from Kodak,
requested a resumption of direct dealings.  Kodak refused, saying that it was satisfied with
the job being done by Nagase, its exclusive importer and primary wholesaler.392  If
Asanuma wanted to carry Kodak film, it would have to continue to go through Nagase.393 
Two years later, Asanuma gave up on a product line in which it was forced to buy from a
competing distributor, and announced that it would carry only Fuji brand film.394 
Government measures played no role in pressuring Asanuma into dropping Kodak.  Japan
argues that the US claims about the alleged effects of governmental policies are simply not
credible.

5.118 According to Japan, even Kodak has built highly effective single-brand distribution
networks all over the world.  Japan argues that Kodak's marketing strategy in Japan during
the 1960's and 1970's became increasingly oriented toward single-brand wholesale
distribution.  Prior to 1960, Kodak exported directly to several Japanese importers,
including Asanuma.  In 1960, however, Kodak made Nagase its exclusive importer.  Nagase
then resold film to multibrand wholesalers, who in turn distributed Kodak products
directly to both retailers and through secondary wholesalers.  Japan also alleges that in  the
1960's Nagase began to build up its own direct distribution capacity through acquisition. 
Thus, according to Japan, Kodak based its marketing strategy in Japan during the 1960's
and 1970's on its exclusive relationship with Nagase.  Nagase in turn began to acquire
primary wholesalers to develop its own single-brand wholesale distribution system for
Kodak products.

5.119 Japan alleges that Kodak's exclusive reliance on Nagase and its single-brand
wholesale distribution network continued in the 1980's, when Kodak after long delay
decided to increase its commitment to the Japanese market.  In 1986, Nagase's Kodak
products division was spun off into a 50-50 joint venture between Kodak and Nagase.  A
few years later Kodak increased its stake to 70 percent, and in 1996 finally bought out
Nagase's remaining interest.  In fact, Japan argues that Kodak is more vertically integrated
into distribution than Fuji, in the sense that Kodak owns its primary wholesaler.

5.120 The United States argues that the Japanese film and photographic paper market is
not identical to other markets around the world, but is completely unique.  Nowhere else
has the government engineered the distribution system to thwart foreign competitors.  In
addition, the United States disputes Japan’s assertion that single-brand wholesale
distribution of film "prevails in every major market in the world."  In fact, most wholesalers
in North America and Europe carry multiple film brands.  Japan appears to be confusing
                                               
     392Japan notes that the United States provided affidavits from Albert Sieg and William Jack to respond to this
inconvenient history.  Japan argues that a close reading of the affidavits, however, reveals that neither person denies the
claims made by Asanuma.  See US Ex. 97-1 and US Ex. 97-2.
     393Affidavit of Takenosuke Katsuoka, p. 2-4, Japan Ex. A-11.
     394According to Japan, although Asanuma does not carry Kodak film, it does carry Kodak slide projectors, CCD
cameras and digital lab tools.  See Affidavit of Takenosuke Katsuoka, p. 4, Japan Ex. A-11.
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progressive rebates.

3) To reduce finance costs, the following principles should be
applied: 5 percent discount for cash settlement, no discount provided
if paid with 60-day notes, and appropriate interest charged for notes
over 60-days."396

5.124 The United States notes that the Transaction Terms Standardization Committee
correctly recognized that these transaction terms would tend to exclude foreign companies
in industries like film and photographic paper where domestic firms already enjoyed
dominant market shares and foreign firms' access was strictly limited by tariffs and quotas.
 Using volume discounts and cumulative rebates would promote systemization by
encouraging exclusive relationships between a manufacturer and its distributors and
retailers.  Volume discounts and cumulative rebates reduce the average price of a
manufacturer's product to the distributor if the distributor purchases a certain quantity of
that product.  These savings encourage the distributor to purchase as much of that product
as possible from a single manufacturer.  The same holds true with respect to rebates from
the wholesaler to the retailer.

5.125 According to the United States, a government-coordinated effort to shorten the
payment terms would successfully shift the financing burden from manufacturers to
distributors or retailers.  Wholesalers throughout the film sector typically carried large cash
balances and paid for their goods over extended periods.  Therefore, shortening payment
terms meant that wholesalers would no longer benefit from what amounted to easy credit
from the manufacturers, a change that would substantially erode their bottom lines and, by
weakening them, open them to greater control from the dominant domestic manufacturers.
 Among other things, in a weakened financial state, the wholesaler or retailer became more
dependent upon obtaining the rebate to make the difference between profit and loss.

5.126  In the US view, prior to standardization, wholesalers were able to "shop around"
different manufacturers for the best transaction terms, and extended credits were a common
business practice.  MITI reduced such competition in the distribution sector by limiting
opportunities for the wholesalers to "shop around".  The result was to offer stable, long-
term relationships among the players in the distribution system.

5.127 Japan responds that, MITI has consistently been concerned with rationalization of
trading terms in the distribution sector since the 1960's.  In Japan's view, concerns in the late
1960's initiated a process of encouraging ongoing rationalization to improve the efficiency
of the distribution sector.  Japan points out that although the initial efforts were in the
1960's and 1970's, this push for rationalization later received a new impetus in the 1990's as
part of the United States-Japan Structural Impediments Initiative ("SII") talks. 

5.128 In Japan's view, this concern with "irrational" traditional business practices goes
back to at least 1965 and the Second Interim Report, more than two years prior to the 1967
Cabinet Decision announcing the first stage of capital liberalization.  The common problem
underlying these various traditional business practices is that they all interfere with the
swift and transparent transmission of market information up and down the distribution
chain.  Thus, with long payment terms and liberal return policies, there need not be tight
coordination between what a retailer is buying and what it is actually selling; a

                                               
     396Film Purchases from Manufacturers: Supermarket and Chain Store Trade Terms, Zenren Tsuho, November 1969, US
Ex. 69-5.
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manufacturer might think it had sold 100 units, only to find at the end of a period that 25
units were being returned.  Unclear discounts and rebates make it impossible for a retailer
to know its true costs and whether particular retail prices are actually profitable.

5.129 According to Japan, the Sixth Interim Report concluded that such business practices
are "economically irrational" and that they "harm the stability of enterprise management,
increase[s] distribution cost, and lead to the shifting of the burden to consumers."397 
Accordingly, Japan argues, the report concluded that "it is necessary to establish standard
transactions terms in the direction that will contribute to the improvement of distribution
functions, and to strive for their widespread adoption."398  By recommending the adoption
of new standard practices to replace traditional terms of trade, the report sought to
rationalize the distribution sector's coordination of supply and demand by improving
information flows.

5.130 Japan notes that as a follow-up to the Sixth Interim Report, MITI commissioned
surveys of the actual trading conditions in a number of different industries, including one
on photographic film.  These surveys, conducted by the Institute of Distribution Research,
sought to understand how these general problems affected specific industries.  The surveys
examined business practices in the following areas:  (1) sales contracts, including discount
and rebate policies; (2) deliveries and returns; (3) settlement of accounts; and (4)
promotional practices, including dispatched employees and rebates.

5.131 Japan argues that, having identified problems in various industrial sectors, MITI
began the process of issuing guidelines to address these problems.  Over the 1970 to 1972
period, MITI issued rationalization guidelines to 15 different industries that had been
surveyed earlier:  cotton and chemical textiles, stationery and paper products, glassware,
umbrellas, rubber footwear, photographic film, instant coffee, household cleaners, small
tools, publications, kimono fabrics, pharmaceuticals, knitted underwear, cameras, and
ceramics.  The guidelines issued by MITI to each of the 15 industries addressed the same
issues and made basically the same suggestions.399  According to Japan, for industry after
industry,400 MITI:

(i) suggested greater use of cash discounts;

(ii) suggested greater use of volume discounts;

(iii) suggested the disclosure of the basis or conditions upon which cash and
volume discounts were granted;

(iv) suggested the use of rebates to be minimized;

(v) suggested that the frequency of deliveries be reduced to improve efficiency;

(vi) suggested the adoption of minimum orders;

                                               
     397Sixth Interim Report, p. 17, Japan Ex. B-7.
     398Ibid., p. 17.
     399Japan argues that these guidelines were offered to some industries for which import competition was irrelevant and
was therefore not even mentioned in the underlying survey, such as kimono fabrics and publications.  This fact, together
with the similarity of the suggestions in the guidelines, confirms that the purpose of the rationalization guidelines -- for
film as well as other guidelines -- was in fact modernization, not import protection.
     400Torihiki Jouken no Tekiseika Shishin (Guidelines for Rationalizing Terms of Trade), Tsusansho Kouhou, June 14,
1972, Section 2, pp. 11-30, Japan Ex. B-21.
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early as 1962.415  In addition, three of Fuji's four major primary wholesalers were already
single-brand distributors by 1968, two years before the guidelines were issued.  While Fuji's
fourth primary wholesaler, Asanuma, did not become a single-brand distributor until after
the issuance of the Guidelines, it only made this private business decision after Kodak
explicitly refused to deal with it directly.  Japan goes on to state that, as to the other
domestic manufacturer, Konica, all of its primary wholesalers had been single-brand
distributors by 1955.  According to Japan, therefore, there was no causal connection
between the 1970 Guidelines and the development of single-brand wholesale distribution in
the film sector.  In Japan's view, the Japanese manufacturers had perfectly rational business
incentives for taking these actions.

5.156 The United States responds that the Japanese photographic materials manufacturers
instituted an aggressive program of volume-based rebates and tightened payment terms for
their distributors in October and November of 1967, just a few months after the June 1967
Cabinet Decision's call for the industry to modernize distribution to resist foreign
competition.  Their move to implement these transaction terms was also consistent with the
Second and Fifth Interim Reports' call for the greater use of "volume discounts" and a move
away from long payment terms.416  The new terms included volume based rebates, in which
wholesalers received rebates for reaching target sales volumes. They also included
"payment rebates," in which the wholesalers received a rebate if they made prompt
payment, but the amount of the rebate was reduced for each additional time period that
payment was delayed, and after the potential payment rebate reached zero, the volume
rebate was reduced as payment delays continued.  According to the US, these rebates were
tantamount to tightened payment terms.

5.157 The United States continues that Japan actively pressed for standardized transaction
terms in the 1968-75 time frame precisely as Japan was lowering its tariffs and moving
toward this first significant liberalization of capital investment.  MITI's repeated and active
efforts to standardize the terms (including through publicizing the particular terms applied
by individual wholesalers) served to standardize those terms at this time when
standardization was most needed to resist the imminent threat of foreign competition. 
Japan's timing was right on the mark regarding the second goal as well.  Although Japanese
manufacturers had implemented rebates, volume discounts, and shortened payment terms
before the 1970 Guidelines, the 1969 survey and the 1970 Guidelines themselves noted that
rebates and volume discounts were less widely used between primary wholesalers and
secondary wholesalers and retailers.

5.158 According to the United States, Japan admits it held off foreign investment in the
distribution sector in order to ensure that foreign manufacturers could not establish their
own distribution networks in Japan until Japanese manufacturers had restructured their
own distribution networks and made them more efficient.  The pressure put on the primary
wholesalers by the new transaction terms turned into an immediate loss for foreign
manufacturers.  Prior to the institution of the Government-directed new transaction terms,
two primary wholesalers served as major marketing and distribution channels for imported
film: Asanuma, Japan's dominant photospecialty wholesaler, and Misuzu, another large
nationwide wholesaler.  However, once the progressive rebates were implemented,  these
wholesalers had a strong incentive to deal with only the leading manufacturers -- the
Japanese producers.  The shortened payment terms also weakened the wholesalers'
financial condition, making them  more vulnerable to control from the Japanese

                                               
     415Affidavit of Haruyoshi Okuyama, p. 3, Japan Ex. A-18.
     416Second Interim Report, US Ex.65-2; Fifth Interim Report, US Ex. 66-3.
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manufacturers.

(c) 1990 Guidelines

5.159 Japan points out that efforts towards distribution rationalization did not end in the
1970s.  In 1990, MITI issued the "Guidelines for Improving Trade Practices".417  Not
surprisingly, these Guidelines addressed many of the same traditional irrational business
practices targeted by the various industry-specific trade rationalization guidelines 20 years
earlier.  This is proof that Japan did not change its basic policies.  The objective of reforming
traditional but outmoded distribution practices made sense in 1970 and it still made sense
in 1990.  Japan stresses that in recent years the United States has pressured Japan to be
more aggressive in encouraging its industries to follow these policies.

5.160 Japan notes that the 1990 Guidelines emerged from an inquiry by the Minister of
International Trade and Industry, who requested the Distribution Committee of the
Industrial Structure Council to revisit the issue of distribution rationalization during the
US-Japan Structural Impediments Initiative ("SII") talks.  Japan indicates that after receiving
the Distribution Committee's interim report, MITI sent the 1990 Guidelines, which
constituted one part of the interim report, to 141 different industrial associations.

5.161 The United States concedes that the 1990 Guidelines arose out of international
pressure on Japan to increase market access, including the SII talks between Japan and the
United States.  In response to that pressure, Japan introduced guidelines indicating that
"international harmony is required" and businesses "must give consideration so as not to
have their business practices become obstacles to others [including foreign suppliers]."418 
This statement contrasts with the repeated calls to take countermeasures "in order to
prevent disorder arising from"419 the incursion of foreign capital enterprises, stated in many
of the key documents from the late 1960's and early 1970's.

5.162 The United States contends that based on these positive statements, in various
exchanges with the Government of Japan, it has taken the view that the 1990 Guidelines
have the potential to help improve market access in the distribution sector (as Japan
promised), if Japan in fact implements the policies indicated in these positive statements. 
According to the United States, however, Japan has not implemented these policies in the
photographic materials sector (or indeed any other sector, as far as the United States is
aware).  Japan's failure to implement these policies led the United States to state, in its
November 1996 submission to the Government of Japan on deregulation matters, that Japan
should implement what these Guidelines provide for.  Moreover, this failure of
implementation led the United States to conclude that Japan in fact has not changed its
basic policies on distribution, and in fact has not implemented the positions stated in the
1990 Guidelines to correct the restrictive structures in the distribution system for
photographic film and paper.

5.163 The United States emphasizes that in considering the implementation of the 1990
Guidelines, it is important to bear in mind that Japan implemented its distribution policies,
beginning in the 1960's and 1970's, not by a mere announcement of Guidelines in 1970, but
based on the back-and-forth process of "concerted adjustment" between government and
industry.  That process spanned years and involved near-constant government surveying
and consulting with the domestic industry, building consensus, issuing reports and
                                               
     417Shoukankou Kaizen No Kihonteki Houkou Ni Tsuite (Basic Direction for the Improvement of Commercial
Practices), 20 June 1990, [hereinafter "1990 Guidelines"], US Ex. 90-5, Japan Ex. B-22.
     4181990 Guidelines, p. 2, US Ex. 90-5.
     4191970 Guidelines, US Ex. 70-4.
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5.211 Japan points out that the US argument implies that affiliations between
photosensitive materials manufacturers and photofinishing laboratories in the Japanese
market are somewhat unusual and exclusionary.  In Japan's view, such affiliations are
common throughout the world.  Strong market incentives favour forward integration by
manufacturers into photofinishing.  The demand for photographic paper is ultimately a
function of the demand for photographic prints.  Consequently, manufacturers have a
strong incentive to participate in the downstream photofinishing market.  Thus, the
structure of the Japanese paper market is a reflection of rational business decisions, not
government measures.

5.212 With respect to US allegations about MITI's financial support for systemization,
Japan responds that the United States cites only a single example where Konica was able to
receive funding from the Japan Development Bank (JDB) to develop a distribution facility. 
This JDB loan came too late to encourage vertical integration as Konica and its wholesalers
were already affiliated.446  Therefore, for Japan, it is misleading to suggest that cooperation
between Konica and its primary wholesalers and their joint development of a distribution
facility is the result of some government plan to strengthen the relationship between these
primary wholesalers and Konica.  Japan further emphasizes that in any event JDB does not
evaluate applications from foreign enterprises or from enterprises that carry foreign
products any differently than it evaluates applications from enterprises that carry domestic
products.  In fact, since 1984, JDB has been promoting imports by providing loans for the
construction of distribution facilities and services for imported products.447

5.213 The United States contends that while Japan argues the JDB would provide the
same type of loan for establishing joint distribution facilities to a foreign manufacturer, the
fact remains that the only manufacturer who received such a loan was Japanese.

8. POST-1975 DEVELOPMENTS

5.214 The United States argues that with the vertically integrated, exclusive distribution
system in place, the Government of Japan turned its attention to measures that have helped
maintain the structure. In its efforts to suppress the clearest challenge to the vertically
integrated system, Japan has focused on new or strengthened measures to ensure that
foreign manufacturers could not use their financial or marketing strengths to increase their
foothold in the Japanese market.

5.215 The United States asserts that the Government of Japan has continued its close
coordination with Japanese industry to implement industrial policy favouring Japanese
manufacturers.  It cites as an example, the 1990 MITI issued Guidance for Improving
Business Practices, which it contends indirectly affirmed the continued use of rebates.  It
also cites Japan's 1995 enactment of the Special Measures Law to Promote Business Reform
for Specified Industrialists (Business Reform Law), which allegedly establishes a broad legal
framework for MITI's continued intervention to strengthen and protect domestic industries.
 This law allows for the designation of specified industries, and by ministerial order, MITI
has designated "camera and related products manufacturers" and "camera and
photographic materials industry" as specified industries.448  The United States further refers
to a 1994 Japanese industry journal article that noted changes in the Japanese film
distribution system, such as a revision of the rebate schemes and the opening of more

                                               
     446See Affidavit of  Haruyoshi Okuyama, p. 1, Japan Ex. A-18.
     447JDB Annual Report 1995, pp.  26-27, Japan Ex. B-36.
     448MITI Ministerial Ordinance No. 31 of 1995, Items 123 and 164, US Ex. 95-5.




