B. LARGE STORES LAW
1. INTRODUCTION

5.219 The United States submits that the second element of the Government of Japan's
liberalization countermeasures was the promulgation, implementation, and application of
measures limiting the entry and operation of large scale retail stores. Restricting the
presence and operations of large retail stores was necessary in order to support Japan's
systemization policy, to limit market access for imports, and to limit competition in the
distribution sector. This policy was strongly supported by photographic film and paper
manufacturers, distributors, and retailers. Underlying their support was the recognition
that large stores are more likely to carry imported products than small stores, to price more
competitively, and to buy directly from manufacturers, with which they had greater
bargaining power.

5.220 For the United States, the principal measure used by the Government of Japan to
restrict large stores is the Law Concerning Adjustment of Retail Business Activities by
Large Scale Retail Stores (Large Stores Law), which became effective on 1 March 1974241
This Law regulates the opening or expansion of retail stores with a total retail floor space in
excess of 500 square meters. In the view of the United States, the Law sets out a
complicated notification and explanation process which requires builders and operators of
proposed large retail stores to notify the Government of their plans to build or expand a
large retail store, and to explain the plans to local retailers in the vicinity of the new store,
with a view to obtaining their agreement. If the Government determines that the proposed
store poses a risk of adversely affecting nearby small and medium retailers, it can require
the proposed store to reduce its floor space, delay the opening of the store, or reduce the
days and hours of its operation.

5.221 According to the United States, the formal procedures established by the Large
Stores Law, and the Government's implementation of the law have led to an informal
process in which large stores often are forced to negotiate informal adjustments with local
small and medium retailers in order to ensure that the local retailers will not oppose the
store in the formal process. In addition, several local governments have implemented
measures to restrict the entry of large retail stores into their areas.

5.222 Taken together, the adjustments that flow from these measures decrease revenues
and delay return on investment for store operators and may even discourage or block
outright the opening or expansion of new retail stores. This results in restricting the
growth of large stores in Japan, the one viable alternative distribution channel for imported
film and paper.

5.223 For the United States, revisions to the Law from 1973 through 1990 in most cases
served to strengthen the Law's regulation of large stores. Although since 1990, Japan has
modified some of the Law's requirements, under pressure from foreign governments, the
Law continues to operate to effectively limit large scale retail stores. In most important
respects, the law today remains more restrictive than when originally enacted.?*?

5.224 For Japan, the US claim depends on a theory that imported film and paper products
are denied access to primary wholesalers, and ultimately, small retailers; that large retail
stores make direct-to-retail sales efficient; and that the greater amount of shelf space in large
stores increases the likelihood that imports will be displayed.

5.225 InJapan's opinion, before addressing the US factual claims, two fundamental points

241 arge Stores Law, Law No. 109 of 1973, US Ex. 74-4 and Japan C-1.
242The United States argues that when the Large Stores Law was originally enacted, it only regulated stores with floor
space in excess of 1,500 square meters. Now, however, it covers all retail stores above 500 square meters.
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Planning Agency study concluded that increased shelf space meant greater opportunities
for imports.2#” Similarly, a study by the Government Regulation and Competition Policy
Research Council of the JFTC in June, 1995 noted that restrictions on large stores limited
product diversity.?4

5.234 Japan responds, however, that retailers, whether large or small, choose the brands
they carry to maximize profit; there is no reason to believe that the size of stores in any way
changes the profitability of a particular product. Therefore, the United States fails to prove
that large stores are more likely to carry foreign brands of film than small and
medium-sized stores.

5.235 In Japan's view, further general propositions that "large stores are more likely to
carry imported products" are not particularly relevant to this proceeding, since this Panel is
not reviewing the Large Stores Law in general. The only relevant issue before this Panel is
the effect the law has on a specific product: consumer photographic film.

5.236 Japan further argues that if one considers the incentives facing individual retailers, it
becomes clear that overall retail space has no effect on the decision to carry multiple brands
of film. Japan underscores that film is just too small a product for space to be a material
consideration in the retailer's decision.

5.237 Even in stores that sell large volumes of film, the space used to sell film is quite
limited: often only a single square meter and rarely reaching above 3 square meters. With
retail space devoted to film ranging from 0.04 to 9.92 square meters and averaging only 1.44
square meters as indicated by a survey?*, the range of possible variation is far too small for
total store area to be a meaningful constraint on purchasing decisions.

5.238 Accordingly, Japan argues that the various studies cited by the United States
asserting the general "import friendliness" of large stores, which were all macro level
reviews of import trends for different retail segments, do not take into account the specific
business realities for film. Furthermore, none of those studies makes any attempt to supply
any statistical data in support of the contention that large stores generally are more likely to
carry imported products than smaller stores. For Japan, the Panel has an obligation to focus
on the specific products at issue in this proceeding, and need not resolve or even address
the macro level question of whether large stores buy more imported products in general.

5.239 The United States responds that Japan does not, as it cannot, refute the evidence in
many Japanese Government reports that large stores are more likely to carry imports.
Instead, according to the US, Japan attempts to argue that film is somehow different from
all the many products in its previous surveys finding this correlation between store size and
imports.

5.240 The United States further argues that the fact that film is a small product is
irrelevant to the correlation between store size and imports. Retail stores are filled with
many different types of small products, and while a single roll of film might not take up
much room, carrying different types and speeds of film from several manufacturers takes

24"Research Related to Imports and Prices, Economic Planning Agency, 1989, p. 11, US Ex. 89-1.

2485ee Concerning the Reeval uation of Government Regulations in the Distribution Sector, Government Regul ation and
Competition Palicy Research Council, JFTC, June 1995, p. 7, US Ex. 95-11.

Z9MITI surveyed the 10 department stores and the 10 chain stores with the largest total sales in Japan. This survey
indicates that even large stores usually devote the same amount of small retail space to film as do small stores (Japan Ex.
C-19). Another MITI phone survey covering 60 large stores showed an average of only 1.44 square meters of retail space
devoted to film (Japan Ex. C-20).
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by the Japan Fair Trade Commission in April, 1995 which noted this greater likelihood of
chain stores and discount stores to deal directly with manufacturers in high volume
transactions.?®® The United States also quotes the 1989 Economic Planning Agency report
which concluded that the traditional wholesaler-to-small-scale-retailer route impeded
imports and kept prices high.?6 Furthermore, a Report by the Small and Medium
Enterprise Agency of December 1995 indicated that the larger the store, the more likely it
was to procure its imports directly from suppliers abroad, rather than dealing through the
regular wholesale channels.?57

5.245 The United States further notes that the restriction on the presence and operation of
large retail stores has been an important policy objective for Japan in maintaining an
exclusionary distribution structure based on the domestic film manufacturers” control of
primary wholesalers, and in limiting an important alternative channel for imports. The
United States recalls that the 1969 survey of transaction terms sponsored by MITI noted that
the photo film industry "has established a distribution system where oligopolistic
manufacturers lead,” and cited two threats to this system: "As future problems, we can cite
first the growth of retail routes (especially regular chains and supermarkets) other than the
photo retail route and changes in transaction terms due to this leadership, and secondly the
effects of full participation by Eastman Kodak. ... When this share [the share of film sales
by supermarkets] becomes larger, influence over manufacturers will grow, and the market
system controlled by the manufacturers will be shaken. This must be monitored carefully,
and the industry itself must develop competitive activities."®® The United States further
notes that the 1969 Survey stated that although the "All-Japan Federation of Photo Dealers,
known as Zenren," which is a trade association consisting of mostly small photospeciality
retailers, "has imposed pressure on others in order to maintain its position”, the rise of
"general merchandise store -- for example a regular chain supermarket" can pose a serious
challenge "as a new distribution route."25

5.246 In Japan's view, the US argument presupposes that the relationship between
retailers and their suppliers (either wholesalers or manufacturers) differs depending on the
retail space of the retailer. This assumption, however, does not reflect the market reality of
Japan. To maximize profit, every retailer, whether large or small, procures those goods it
chooses to carry either directly or through wholesalers from manufacturers. In this sense, it
is not more difficult for imported film products to be sold to small and medium-sized
retailers than to large-scale retail stores. First, small retail stores do not necessarily procure
goods through wholesalers. For example, convenience stores have grown significantly.?¢
For all of these convenience store chains, which are outside the scope of the Large Scale
Retail Stores Law, manufacturers can deal directly with one decision-maker and
immediately reach thousands of outlets. In addition, foreign film products can easily find
wholesalers in the Japanese market to reach small and medium-sized retailers. Also,
nothing prevents new wholesalers from dealing in imported film products.

(©) Large stores and imported film

2%5Research on Domestic and Import Products Sold at Low Prices," JFTC, June 1995 p. 1, US Ex. 95-10.

2%6Research Related to Imports and Prices, Economic Planning Agency, 1989, US Ex. 89-1.

27Small & Medium-Sized Retailer Data Book, Small and Medium Enterprise Agency, Ministry of International Trade
and Industry, December 1, 1995, p. 10, US Ex. 95-19.

28| ngtitute of Distribution Research, Fact-Finding Survey Report Pertaining to Transaction Terms: Actual Conditions of
Transaction Practices in the Wholesal e Industry, March 1969, p 62-63, US Ex. 15.

29pid.

260 Japan explains that it has more than 48,400 convenience stores, and more than 80 franchise chains of convenience
stores (Census of Commerce, Store Type: Retailers, 1994, p. 8). The leading convenience store chain has more than 6,300
outlets and almost 1,500 billion yen in annual sales, which is almost equivalent to that of the second largest general market
store (Nikkel Ryutsu Shimbun, September 16, 1996, p. 1, Japan Ex. C-21).
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5.251 The United States explains that it categorized stores by size; each store was checked
against published listings of class | and class Il stores under the Large Stores Law in the two
leading directories.?®* Based on these directories, each store was categorized as class I, class
Il, or neither (i.e., under 500 square meters). The survey therefore checked film availability
in stores in each of these three size categories. The results show a clear correlation between
store size and the availability of foreign film.

5.252 In response to the Japanese Government claim that the Kodak survey did not
control for the volume of film being sold through specific outlets or the type of outlets
surveyed, the United States performed another run of its data using store type as a proxy
for sales volume. Specifically, the United States sorted its data on the assumption that: (1)
kiosks, small convenience stores, pharmacies, and cleaners were likely to deal in small
volumes of film; (2) large convenience stores, convenience stores at tourist sites, and
grocery stores were likely to deal in intermediate volumes of film; and (3) photospecialty
stores, supermarkets, and discount stores were likely to deal in the largest volumes of film.
These data show that the correlation between store size and imports holds even when
controlling for sales volume (i.e., these store types).

5.253 According to Japan, these oversights by the United States are not minor; they
fundamentally undermine the reliability of the US analysis. The volume of film being sold
by the outlet depends on whether the outlet is actually marketing film or just offering film
as a convenience. The more the outlet is marketing film as a particular product line, the
more likely the profit maximizing outlet might be motivated to offer consumers the
maximum choice, and thus carry multiple brands. In every market in the world, when the
retail outlet is just offering film as a convenience, the outlet might be unlikely to carry more
than the leading brand of film. Now in the United States, that leading brand is Kodak; in
Japan, that leading brand is Fujifilm.

5.254 Japan submits that MITI conducted its own analysis and found the following:

Percentage of Retail Outlets by Store Size
Carrying Foreign Brands

Volume Sold Under 500 m?  Over 500 m?
under 300 rolls 16.3% 26.1 %
301 to 1,400 rolls 35.0% 29.8 %
over 1,400 rolls 71.8% 72.6 %

5.255 In the view of Japan, these results provide no support at all for the US theory, but do
in fact confirm what common sense would predict. The more film sold by the outlet, the
more likely the outlet is to carry foreign brands. In high-volume outlets, whether they are
covered by the Large Stores Law or not, the outlets might be very likely to carry foreign
brands?6®. Conversely, in low-volume outlets, whether they are covered by the Large Stores
Law or not, the outlet might be much less likely to carry foreign brands.

5.256 Japan further argues that a closer examination of the subset of data including only
large scale stores - 164 outlets out of the universe of 1,966 outlets - reveals other interesting

24T oyo Keizai's 1996 Comprehensive List for the National Large Scale Retail Stores (Zenkoku Ogata Kouriten Soran
1996) and Sangyo Times Comprehensive List of Large Scale Store Plans (Ogataten Keikaku Soran 1996).

285Within this sample, the high-volume range represented 92.8 percent of the total volume of film in this sample.
Foreign availability is thus greatest where it matters most.
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5.266 Japan challenges the US characterization of the 1969 Report by explaining that the
report simply notes the need for existing stores to streamline commercial practices to
improve their efficiency, even setting aside the issue of whether the report was legitimized
by the Government of Japan.

5.267 Furthermore, the United States responds that Japan fails to mention that
convenience stores under 500 square meters frequently are subjected to review and
adjustment under measures applied by local governments. According to the United States,
Japanese government studies have found that these local regulations continue to be
widespread and that they impose a significant burden on the opening of stores of less than
500 square meters. Just as under the Large Stores Law, the local measures frequently
require a builder or retailer to provide advance notice of its plans to establish or expand a
new store and undertake adjustments with local competitors. The United States cites an
example where the retailer felt compelled to enter into an agreement with a local shopping
centre association.?’°

5.268 Japan responds that MITI has undertaken significant efforts in recent years to
ensure that additional local regulations are not excessive or inconsistent with the Large
Stores Law. In this respect, the agreement cited by the United States is a purely private
action and does not demonstrate the intent of the government; there is no government
requirement for any store openers -- whether large or small and medium-sized -- to
negotiate with local retailers, because Japan has made a continual effort to detect and
correct such local rules.

5.269 The United States further submits that the Government of Japan was particularly
concerned that the above effects would multiply significantly if large foreign retailers were
allowed to enter the Japanese market. Large foreign retailers had the capital strength to
establish quickly a major presence in the Japanese market once Japan lifted investment
restrictions in the distribution sector. Their large size would ensure that they could deal
with Japanese manufacturers directly and on the most competitive terms. In addition, their
established relationships with foreign manufacturers would allow them to introduce more
foreign products into the Japanese market, and to use this access to foreign products as a
strong bargaining chip with domestic manufacturers.

5.270 Japan responds, however, that first, there is no reason to consider that retail stores
operated by foreign capital are more likely to carry imported brands. Second, the Large
Stores Law does not discriminate against foreign retailers in favour of domestic retailers. In
fact, numerous foreign retailers have recently opened in Japan.

5.271 The United States cites two of Japan's leading antitrust scholars, one a former and
one a current senior official of the Japan Fair Trade Commission, who note that relatively
sparse competition in distribution had prevented price competition among Japanese
manufacturers on the domestic market, thus stabilizing prices?’t. These scholars also noted
the protective effect of a vertically integrated distribution system:

"Distribution keiretsu ... may work to foreclose the access of foreign products

20The agreement, among other things, limited the retailer's floorspace, mandated certain holidays and closing times,
restricted the retailer's ability to "sell competing products at a significantly discounted price, and required the retailer to
advertise on behalf of its competitors'. Arrangement between A New Retail Store and the Local Shopping Centre
Association, 1996, US Ex. 93.

2"1gee The Antimonopoly Laws and Policies of Japan, H. lyori and A. Uesugi, Federal Legal Publications, Inc., 1994 p.
293, US Ex. 94-1.
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business opportunities for small and medium merchants by adjusting the business activities
of department stores".2?7 It prohibited the opening of a "department store" with floor space
in excess of 1,500 square meters unless the retailer obtained a permit from MITI%%®, which
MITI could deny if the store would "affect the business operations of small and medium
merchants and pose a significant risk of injuring their interests".2%

5.296 The United States submits that by the late 1960's, the Department Stores Law no
longer accorded adequate protection to small retailers because large stores were evading its
application by creating so-called "pseudo-department stores".3© MITI closed this loophole
on June 7, 1968 by issuing a directive, which mandated that such entities obtain department
store permits.’®?  When small retailers continued to complain, MITI issued a second
directive in September 1970, which further limited the entry and business activities of large
stores, by inter alia, requiring that they "make appropriate adjustments with the local
retailers regarding new store expansion, advertising, bargain sales, number of days closed,
and hours of operation".222 MITI issued a third Directive in October 1972303, which
instructed large stores to respect local business "customs" and to not "disturb the order in
the retail [market]" by using aggressive sales promotions.304

5.297 The United States explains that ultimately, however, MITI recognized that issuing
directives to supplement the Department Stores Law was insufficient. Accordingly, in its
Tenth Interim Report, MITI's Industrial Structure Council called for replacing the
Department Stores Law with a new law that would apply to all types of large scale retail
stores, not just department stores.305

5.298 The United States also submits that concern for the effects of large stores was
widespread among Japanese industry, particularly among consumer goods industries such
as the photosensitive materials sector. In this sector, manufacturers, wholesalers, and
retailers shared a common interest in opposing large stores. In the mid 1960s, the film
manufacturers, the wholesalers, and the photospecialty retailers worked together to find
ways to counter bargain sales by the large stores. At a meeting in 1964, the three groups
agreed to cooperate and set up a joint investigation committee to develop countermeasures
for "bargain sales of film by supermarkets”.3% At a 1964 meeting of the manufacturers,
wholesalers, and retailers endeavoured to determine which primary distributors were
selling film to Daiei, the largest supermarket chain, at a discount price.

5.299 The manufacturers, wholesalers, and retailers continued working together against
the discount stores and supermarkets in the late 1960s. A meeting of the three groups on

27Article 1, Department Stores Law.

28Article 3, Department Stores Law. The threshold was 3,000 square meters in cities designated by ministerial
ordinance.

29Article 5, Department Stores Law.

30gtores established "pseudo-department stores’ by creating legal identities for separate sales floors that were below
the Department Stores Law's floor space threshold.

$1Djrective No. 941, Guidance Considering Pseudo Department Stores, 7 June 1968, US Ex. 68-6.

302Djrective 1759, Concerning the Construction and/or Expansion of Specified Stores, 28 September 1970, US Ex. 70-
6.

393Djrective No. 971, Concerning the Construction and/or Expansion of Specified Stores, October 1972, US Ex. 70-6.

S4MITI History, Volume 13. US Ex. 78-2 and 78-5.

3%5Tenth Interim Report, p. 4, US Ex. 72-3.

3%The Establishment of the Countermeasures Committee - Photo-sensitive Materials Three-Party Liaison Meeting to
Dea with Aggressive Supermarkets, Camera Times, 1 October 1963, US Ex. 63-3. Kinki District Three-Party
[Manufacturers, Wholesalers, Retailers] Market Countermeasures Council - Daiei Bargain Sales - ¥120 for 36 Exposure
Black and White Film, Camera Times, 21 April 1964, US Ex. 64-2.
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February 14, 1969 again focused on Daiei and the problem raised by its "cheap price attack".

Each of the three groups committed to do its part to attack the problem. The wholesalers
took action a few months later, on November 1, 1969, when the Federation of
Photosensitive Materials Wholesalers (Shatokuren) issued the "Directive Regarding the
Supermarket Problem™ to its membership to "maintain order in the industry".

5.300 The United States claims that these actions taken by the manufacturers, wholesalers,
and retailers in the photographic materials sector show the concerns large stores raised
throughout Japan: manufacturers were concerned by large stores' low prices; wholesalers
were concerned about the large stores' ability to bypass them or bargain for better terms;
and retailers, of course, were worried about increased competition. The Government of
Japan took action to address these concerns first by strengthening the existing law
restricting department stores. When that proved inadequate, the Government replaced the
law with the more comprehensive Large Stores Law.

5.301 Japan points out that the United States offers statements of concern by photographic
industry representatives concerning large stores”pricing policies -- nothing, however, about
their alleged tendency to carry imported merchandise. Further, Japan explains that, as the
United States itself notes, the Large Stores Law was preceded by the Department Store Law.
By the late 1960s, however, this law was failing to meet its objective, both due to the
emergence of new types of large stores (e.g., supermarkets) and the deliberate
circumvention of the law through division of a single large store into a number of
subsidiaries that each fell below the 1,500 square meters threshold. As the United States
notes, MITI first attempted to supplement the law through a series of anti-circumvention
directives; in the end, however, it was decided that the Department Store Law should be
replaced with a law that deals explicitly with all kinds of large stores.

(b) Enactment of the Large Stores Law

5.302 In the view of the United States, the purpose of the Large Stores Law?3’ was to
protect small stores from competition and to help the Japanese distribution system
restructure to resist foreign competition. Former Prime Minister and then MITI Minister
Yasuhiro Nakasone emphasized this purpose during a Diet proceeding on July 19, 1973:

"[T]he Government is about to provide thorough and generous measures to
small- and medium-sized companies. With regard to the problems of
internationalization and liberalization, we are not doing this too suddenly,
we are nurturing and nourishing the small- and medium-sized companies'
resistance so as to provide them with the ability to ambush [foreign capital],
so we are implementing liberalization in a step-by-step, gradual fashion.

As part of this policy to increase resistance [to foreign capital], we have
decided to amend the Department Stores Law in order to make adjustments
to the business operations of department stores, supermarkets and the retail
industry".3

5.303 Japan notes, however, that these quotations address the competitive challenge

%"The United States notes that another law of related concern is the Law on Special Measures for the Adjustment of
Retail Businesses (Commercial Adjustment Law), Law No. 155 of 1959, 23 April 1959, US Ex. 59-1, which applies to
stores not covered by the Large Stores Law.

398K anpo, 71, Diet Commerce Committee Session, Upper House Diet Record, No. 52, 19 July 1973, US Ex. 73-2. The
United States argues that on 13 September 1973, Minister Nakasone further confirmed that the bill formed part of the
plans put forth by the Industrial Structure Council to restructure the distribution sector.
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result of the appreciating yen and decreasing tariff rates. Small and medium retailers
reacted forcefully to these threats.

5.314 The United States explains that in response to continuing concerns about the threat
of large stores, MITI in 1982 implemented new administrative measures under the Large
Stores Law to further severely tighten restrictions on the opening of new large stores. MITI
instituted, through Directive No. 36, a "prior explanation” requirement to precede the
builder's Article 3 Notification, which obligated the notifier to consult with, and obtain the
consent of, local retailers before submitting its Article 3 Notification.3'® The practical effect
of the prior explanation process was to force the builder to negotiate "adjustments” with
local retailers before it took the first formal step under the Law, as was confirmed by the
JFTC's June 1995 report.3’

5.315 In Directive No. 36, MITI also mandated that the adjustment process "be carried out
in a restrictive manner"!8, stating that in some cases large stores should be given direct
instructions "to exercise 'self restraint™, i.e., to scale back or abandon their plans.??® From
1981 to 1982, almost every store that attempted to open was reportedly forced to exercise
self restraint.320

5.316 According to the United States, the results of the Directive were striking. By 1983,
new large store notifications had fallen by 75 percent from 1979 levels, from 1,605 to 401,
and stayed at these low levels throughout the 1980's. Even more notable, the number of
notifications for Class | and Class Il stores combined hovered throughout the 1980's at
levels typical for Class | stores alone before the 1979 amendments created Class Il. Thus,
MITI in the 1980's succeeded in restraining openings of all stores above 500 square meters
to the levels typical in the 1970's for stores above 1,500 square meters.

5.317 The United States cites particular cases where photospecialty retailers entered into
agreements with local retailers or retailers associations to illustrate how this restrictive
application of the law affected the photographic materials sector and of how the process of
local consultation and prior adjustment instituted by the Government of Japan under the
Large Stores Law gives local retailers power to extract restrictive conditions from large
stores. The United States cites the following examples:

- In November of 1982, Doi Camera, a large photospecialty retailer attempted to open
a store in the Shibuya section of Tokyo, but was stopped by the formation of a group
composed of local retailers. The Tokyo Metropolitan government issued administrative
guidance which led to an agreement between Doi and local retailers. This agreement
included a prohibition against expansion of the sales floor area in its Shibuya store, and a
requirement that it "negotiate in good faith [with the local dealers] if the market
environment were to change in the future".

316Djrective No. 36, Immediate Measures Regarding Notification to Establish Large Scale Retail Stores, 30 January
1982, US Ex. 82-2 and Japan C-16. Japan disagrees with the US interpretation of the Directive No. 36. See translation
issue 13.

317Concerning the Reevaluation of Government Regulations in the Distribution Sector, Government Regulation and
Competition Policy Research Council, JFTC, June 1995, pp. 18-20, US Ex. 95-11.

318 mmediate Measures Regarding Notification to Establish Large Scale Retail Stores, Directive No. 36, 30 January
1982, US Ex. 82-2.

*pid.

320Footnote on page 53 of Zaidan Hojin Nihon Sogo Kenkyujo, The Effect of Large Scale Retail Stores on Metropolitan
Areas, February 1983, US Ex. 83-5.
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- On June 4, 1983, the Large Stores Law was used to force the Sakuraya electronics
and photospecialty store to enter into an agreement with the Tokyo branch of the
Photospecialty Retailers Association in order to open a large store in the Shinjuku section of
Tokyo. According to the agreement, Sakuraya was, among other things, "prevented from
expanding its store space without consulting local dealers,” and prohibited from
wholesaling and in-house photoprocessing”.

- On February 28, 1989, Yodobashi notified the Tokyo Metropolitan government of its
intent to open a Class Il store in Hachioji City, Tokyo. The Tokyo 9th branch announced its
opposition to Yodobashi's plans and demanded that it withdraw them immediately. After
a series of unsuccessful meetings with the leader of the Federation's Tokyo 9th branch office
and of meetings of the Chamber of Commerce, Yodobashi prepared an agreement based on
the association's demands, which it executed with the Photospecialty Retailers Association
and the Photographer's Association. The agreement provides, inter alia, that the parties
agree to "conduct their business activities based on co-existence and co-prosperity, and
regional cooperation and will always cooperate in good faith". The agreement further
bound Yodobashi to undertake commitments set out in an attached memorandum.

5.318 Japan responds that the 1982 circular has been repealed. Thus, as discussed in
Section VI.C.1(b) below, the past operation of the circular is irrelevant. Also, Japan argues
that the Large Store Law does not regulate which products large retailers can carry nor does
it take into account what products, much less the origins of the products, that a large
retailer or small and medium-sized retailers within the vicinity sell when determining
whether and what adjustments are necessary, as discussed in Section B.1. above. Japan,
nevertheless, point out that there is no phrase in the 1982 circular that obligates a store
opener to obtain the consent of local retailers before submitting its Article 3 Notification.

(e) Restrictions on acquisitions

5.319 The United States further argues that, as the Government of Japan strengthened
restrictions on new or expanded large stores in the early 1980's, some large store chains
looked for an alternative route to grow through acquisition. However, Japan's application
of merger guidelines in the retail sector limited the opportunity to pursue this avenue.

5.320 Japan submits that the US argument on the difficulty of mergers between large-scale
retailers -- due to the review rule to consider the market share of large-scale stores alone -- is
misguided. Even if such mergers become easier, the total area of floor space will not
increase. Therefore, there is no link between the merger regulations and the large-scale
store regulations.

5.321 The United States cites the example of one of Daiei's subsidiaries, which planned to
merge with a large local supermarket, and was required to lower its shareholdings in the
new company before the JFTC would approve the merger.?2t In that case, the JFTC had
concluded that the merger would result in a store with more than a 25 percent market share
for certain products, giving rise to competition policy concerns. The JFTC calculated this
market share by defining the market as including only large stores. Thus, it found that the
merged store would account for more than 25 percent of the retail market served by large
stores, not the retail market as a whole.3

21| nvestigation Condition of Recent Major Notification (International Contract, Merger, etc.), Kosei Torihiki, No. 398,
December 1983, US Ex. 83-23.
322Djstribution Problems and Antimonopoly Law, Y amamoto Takeshi, pp. 263-264, US Ex. 96-6.
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Also in 1994, MITI issued a general exemption from the normal Large Stores Law process
for stores under 1,000 square meters in size.3® In addition, the latest closing time that
requires no notification has been changed from 6:00 p.m. (based on the Department Store
Law), to 7:00 p.m. in 1990, and then to 8:00 p.m. in 1994. The number of the fewest annual
business holidays that requires no notification has been changed from 48 days (also based
on the Department Store Law) to 44 days in 1990 and then to 24 days in 1994. In parallel
with these reforms, there has been a dramatic increase in new large stores (see Section VII
below).

5.326 Accordingly, for Japan, the provisions of the Large Stores Law are now more liberal
than those in 1979 and 1994, when the law had already been expanded in scope to include
stores above 500 square meters in size. In addition, under the present Large Stores Law,
large scale retail stores are free to open until 8:00 p.m. and with as few as 24 store holidays
without a notification requirement. Under the law at the time of the 1979 tariff concession,
large scale retail stores were only free to open until 6:00 p.m. and with as few as only 48
store holidays without a notification requirement. The law is therefore incapable of
upsetting competitive conditions for imported film relative to conditions at the time of
either tariff concession made by Japan on this product (i.e., the Tokyo Round concession in
1979 and the Uruguay Round concession in 1994). Furthermore, the Large Stores Law is
also more liberal than its predecessor, the Department Store Law in 1967. First, the former
law has adopted a notification and coordination system, while the latter law used a
permission system. Second, the former law expressly mentions the protection of
consumers' interest as one of its legislative objectives, while the latter law did not have
such a consideration. Third, under the former law, large scale retail stores are free to open
until 8:00 p.m. and with no fewer than 24 stores holidays without any requirement, while
under the latter law large retailers were free to open only until 6:00 p.m. and needed at least
48 store holidays without permission.’?® In addition, under the Large Stores Law, as
indicated above, approximately 96 percent of notified plans are implemented3:°, while
under the Department Store Law, only 84 percent of applications were permitted and
implemented.®! Thus, the Large Stores Law is more liberal than the Department Store Law
was at the time of the Kennedy Round tariff concessions.

5.327 The United States responds that Japan% contention that the current operation of the
Large Stores Law does not severely restrict the growth of large stores is undercut by its own
recent studies, which reached the opposite conclusion. These studies show that MITI and
the prefectural governors are requiring significant floorspace reductions for proposed new
stores, and that the number of directed floorspace reductions is increasing. Moreover, a
1995 JFTC study found that a number of local government bodies are imposing their own
guidelines on store openings, and that "those planning to open stores continue to bear
unreasonable burdens in the form of demands requiring very intricate store opening plans
to be submitted and other unreasonable demands." Finally, the Japanese Government

fiscal year of 1995.

$28gtandards for Evaluating Probability under Article 7, Paragraphs 1 and 4 of the Large Stores Law (hereinafter
"Probability Standards"), Sankyoku, No. 96, issued by DG, MITI, 1 April 1994, Section I(2)(iii), Japan Ex. C-7.

329ith respect to the scope of regulated retail service, Japan submits that it is not definite that either is more
restrictive. On the one hand, the Large Stores Law regulates retail stores with retail space in excess of 500 square meters,
while it imposes no regulation on the opening and operations of retail stores with retail space no more than the threshold.
Moreover, in practice, no adjustment is likely to be imposed on retail stores with retail space less than 1,000 square
meters. On the other hand, the Department Store Law regulated only retailers operating more than one retail store with
retail space in excess of 1,500 square meters, while it regulated all retail stores which were operated by such retailers
(Japan Ex. C-1 and C-3).

330Figures compiled on a natification basis by MITI, Industrial Policy Bureau, Distribution Industry Division.

31Hyakkatenhorei no Kaisetsu (Guidebook of Department Store Law), Commercial Division, MITI, 1956, p. 65,
Japan C-9.
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deliberations by the Large Scale Retail Store Council" by helping local interested parties
understand the plan and comment on it.%5 The relevant MITI circular expressly indicates
that the purpose of the public briefing is "not to seek consent, etc., from them".3% Japan also
notes that the United States exaggerates the amount of money that large stores must spend
during the public briefing process.26”

(iti)  Large Store Council Review

5.352 The United States further argues that the third opportunity for local retailers to
impose adjustments occurs during the Large Store Council review. The MCA survey
found that in the overwhelming majority of cases the authorities designate the local
chambers of commerce and business associations as the main or only parties to provide
views to the Large Store Council. The survey found that in 99.2 percent of the cases, the
recommendations of the Large Store Council were based directly on the views of local
chambers of commerce or business associations in the locality where the store was to be
opened.3%8

5.353 The United States cites the June, 1995 report to the JFTC from its Government
Regulation and Competition Policy Research Council, quoting that the Large Store
Council's consideration of a large store notification "can easily reflect the views of local
retailers".3 According to this JFTC Council, "existing local retailers remain influential
members of these organizations" and even "consumer and academic representatives [on the
Councils] have close ties to local retailers".3® The report concluded that in order to prevent
recommendations by Large Store Councils of substantial adjustments, large scale retailers
enter into negotiations with local retailers.3* The report also found that in some cases, MITI
itself forced large retailers to negotiate with local retailers in connection with an Article 3
Notification and local explanation process:

"Prior to Article 3 Notification, it appears that in quite a number of cases,
those planning to open a store are providing not merely explanations of
outline of plans but what amounts effectively to "adjustment"”.

[S]Jome large supermarkets have pointed out that: 1) they have been required
to deliver a very large number of explanations (to as many as 45
organizations in one case); 2) they have been forced to alter the method of
delivery of the explanation for each recipient organization; 3) some local offices
of MITI have orally demanded they lay ground work following local rules or
customs; and 4) they have been forced into what amounts to an adjustment process

3| nstructing Parties Filing Notifications of New Type-| Large Scale Retail Stores etc. to Hold Public Briefing
(hereinafter "1994 Public Briefing Circulars"), Sankyoku, Nos. 93 and 94, issued by DG, MITI 1 April 1994, Section 1,
Japan Ex. C-18.

*61pid.

%7Even using the largest reported expenditure of ¥3,400,000 as a base, this amount constitutes less than 0.5 percent of
a single year's turnover for a large store over 20,000 sguare meters This expense represents only a tiny fraction of a large
store's initial start-up costs. data taken from Census of Commerce: Statistics on Large Scale Retail Stores (Retailers),
August 1996, pp. 10-11, Japan Ex. C-8.

¥8MCA Survey, p. 50, US Ex. 95-15.

%9Concerning the Reevaluation of Government Regulations in the Distribution Sector, Government Regulation and
Competition Policy Research Council, JFTC, June 1995, p. 17, US Ex. 95-11.

3701 bid. According to Japan, the United States misleadingly suggests that in the JFTC ad hoc study group report "these
organizations' refer to the "Large Scale Retail Store Council”. However, in Japan's view, the text of the report clearly
shows that "these organizations" refer to the "Chamber of Commerce and Industry”. See translation issue 15.

$pid., pp. 20-21.
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due to demands from existing local retailers to make out an agreement, etc.
Thus, it appears that those planning to open a store continue to be saddled
with unpredictable and excessive burdens".372

5.354 Japan submits that ultimately, only objective criteria are used to determine the need
for an adjustment under the Large Stores Law; the law does not necessitate any sort of
negotiation between the store planner and the local retailers.®”® The procedures require
consideration of all opinions, thereby ensuring a fair and impartial process.

5.355 Japan further explains that the Large Scale Retail Store Council is organized so as to
ensure the fairness of the process. Members of the Council are selected and appointed by
the MITI Minister from among neutral members of learning and experience. No retailer is
included as a member. The US claim that the Large Stores Law process is controlled by
small and medium-sized retailers has no support in the membership of the Large Stores
Law. The Large Stores Law thus does not provide opportunities for local retailers to
"extract concessions" at each stage of the process; the Council applies objective standards to
reach a neutral and unbiased decision.

5.356 The United States further submits that informal adjustments have also led to the
extraction of "cooperation money" from large scale retailers. The JFTC Council found cases
in which operators of new stores were forced to pay cooperation money to local retailers,
which was "labelled a 'membership fee' or 'modernization fund contribution™.?”* The MCA
Survey made similar findings regarding the payment by large retailers of "cooperation
money" or membership fees in the local shopping district business associations.3’> These
findings illustrate the power that local retailers wield in the process of large retailers'
attempts to establish competing large stores. In the view of the US, the Large Stores Law
process virtually guarantees that local retailers will force large retailers to make downward
adjustments in their business plans.

5.357 Japan contests that the law contains no requirement forcing store openers to
negotiate with local retailers, enabling the latter to extract onerous concessions from a new
large store as the price to be paid for being allowed to open. To the extent there are any
local regulations which result in the imposition of such a requirement in contravention of
the stated policy of the Government of Japan, appropriate corrective actions have been and
will continue to be taken.376

1. IMPACT OF FLOOR SPACE ADJUSTMENTS AND RESTRICTIONS ON
OPERATION ON THE GROWTH OF LARGE STORES

5.358 The United States claims that the adjustments in opening date, floor space, days
closed and hours of operation have the effect of restricting the growth of large stores in
Japan.

5.359 Opening Date - The United States argues that while a retailer is waiting to earn a
return on its investment during the review and adjustment process, it may have interest
payments or other costs associated with the capital tied up in that investment. Costs
without returns mean losses, and losses delay expansion plans, and investment cannot be

372|pid., p. 16 (emphasis added by the United States).

3735ee Deliberation Procedures, Sections |1 and I11, Japan Ex. C-4.

$1bid.

SSMCA Survey, p. 42, US Ex. 95-15.

376 Japan further notes that the Government of Japan neither requires nor recommends that such payments be made.
Whether or not private businesses voluntarily choose to make such contributions is outside the government's responsibility.
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The dramatic growth in notifications has been matched by growth in actual store openings.
Over the same four fiscal years, 96 percent of all notifications resulted in actual store

openings.383

5.369 In parallel to the increase in the number of new notifications, the sales share of large
stores in all sales by all retailers have been increasing steadily:38*

Share of the Total Retail Sales38s
Year Sales Share of Large Stores

1982 27.1%
1985 27.9%
1988 28.6 %
1991 28.2%
1994 29.3 %

5.370 Japan further stresses that 96 percent of all notifications in recent years have resulted
in actual store openings. These figures belie the US claim of a chilling effect. As currently
administered, the Large Stores Law does not act to restrict the growth of large stores in
Japan. For Japan, it is hard to find in any of the data discussed above support for the US
view of the Large Stores Law as a restrictive regulatory structure that prevents or chills new
store openings.

3Ibid. In a few cases, retailers decided for their own business reasons not to go forward with their plans. It is
unrealistic to expect 100 percent follow-through on plans.

384 Japan notes that indeed, the United States itself cites data which show that from 1982 to 1994, large stores as a
percentage of total retail establishments climbed from 0.6 percent to 0.9 percent - an increase of 50 percent.

%5Census of Commerce: Statistics on Large Scale Retail Stores (Retailers), 1984, pp. 342-343; 1987, pp. 114-115;
1990, pp. 114-115; 1993, pp. 116-117; 1996, pp. 114-115, Japan Ex. C-8. Japan notes that these figures differ from those
cited by the United States. The US figures are based upon the sales by those large retailers operating a store with retail
space in excess of 500 sguare meters in large scale retail stores, while Japan's figures are based upon the sales by al
retailers, that are operating in large scale retail stores. Japan claims that their figures rather than the US figures provide a
fair basis for the evaluation of the effect of the Large Stores Law, because the law regulates all retailers in large retail
stores. The trend has been positive; however, in principle Japan does not agree that the large scale store share of the total
retail market is an appropriate measure of the nature of the law.









WT/DS44/R
Page 134

practices.’® "Essentially, the Japanese Government granted legal authority to these private
control associations to enforce economic cartel decisions, which in turn permitted the
government to control economic activity through these control associations."3! In 1948, the
Japanese Diet supplemented the Antimonopoly Law by enacting the Trade Association
Law.?2 The Trade Association Law proscribed a wide variety of anticompetitive trade
association activities, including price controls and other restraints of trade, and enumerated
limited permissible activities, such as exchanging public information and product
standardization guidelines.3%

5.381 According to the United States, after the end of the allied occupation, the Japanese
Diet in 1953 amended the Antimonopoly Law in several significant aspects. The
amendments included new provisions permitting formation of "rationalization and
depression cartels".3** "Under the amendment, these two types of cartels were given
exemption from the application of the Antimonopoly Law when they were licensed by the
JFTC, and enterprises could enter into agreements among themselves for the purpose of
overcoming a depression and also in order to rationalize their business operations”.3% The
amendments also expanded the authority of the JFTC to restrict certain trade practices it
found to be unfair or excessive when compared to norms in a particular industry.3%

5.382 The United States submits that the Antimonopoly Law in its initial form permitted
only limited exemptions.®®” However, in 1952, the Diet passed the first of many laws that
expressly exempted certain kinds of cartel behaviour from the Antimonopoly Law: the
Stabilization of Specific Small and Medium Enterprises Temporary Measures Law"% and
the "Export Trading Law".3%®® The former permitted smaller businesses to form cartels to
restrict output in the face of declining demand, while the latter allowed for the creation of
exporting cartels.*® The Diet subsequently passed many other Antimonopoly Law
exemption laws.*1 "These laws had provisions allowing the formation of cartels, and
furthermore, allowed the issuance of ministerial orders to non-members of the cartel
agreement to make them observe the restrictions of the cartel agreement ... [T]hese
provisions were modelled after prewar cartel-promotion laws".4%? For the United States, the
1953 amendments marked a retreat by the Japanese Government from opposition to
restrictive trade practices and the beginning of overt government/private sector
cooperation in the cartelization of sectors of the Japanese economy, as was the practice
during World War 11.4% A byproduct of this development was the erection of barriers
defending against foreign competition. As one of Japan's leading scholars of international
trade law has explained, "[W]hen one considers the gap that exists between domestic and
foreign firms with respect to scale of business, managerial power, financial resources, and
other matters, it probably cannot be denied that, by maintaining fair competition through

0T homas A. Bisson, Zaibatsu Dissolution in Japan, (1954), p. 191, US Ex. 54-1.

¥1ggita Alex and Tamura Jiro, The Historical Background of Japan's Antimonopoly Law, 115 University of lllinois Law
Review, (1994), pp. 63-64, US Ex. 94-2.

392|yori Hiroshi and Uesugi Akinori, The Antimonopoly Laws of Japan, (1983), p. 13, US Ex. 83-1.

393)hid,

394M atsushita Mitsuo, International Trade and Competition Law in Japan, 1993, pp. 79-80, US Ex. 93-1.

3%|yori Hiroshi and Uesugi Akinori, The Antimonopoly Laws of Japan, 1983, p. 16, US Ex. 83-1.

¥®|hid., US Ex. 83-1.

397See Antimonopoly Law, Articles 20-24.

398|_aw No. 294 of 1952. Thislaw was repealed by Law No. 185 of 25 November 1957.

399 aw No. 299 of 1952, US Ex. 52-1. This law was renamed Export and Import Trading Law, Law No. 188 of 8
August 1953.

40yori Hiroshi and Uesugi Akinori, The Antimonopoly Laws of Japan, 1983, p. 19, US Ex. 83-1.

“%Ipid., US Ex. 83-1.

4%2)yori Hiroshi and Uesugi Akinori, The Antimonopoly Laws and Policies of Japan, 1994, p. 32, US Ex. 94-1.

“03|hid., pp. 30-34.
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5.409 The United States submits that the ability of foreign manufacturers to use price
discounts to expand their presence in Japan has been rather limited. Kodak has reduced its
prices by 56 percent since 1986, substantially undercutting its Japanese competitors.
Kodak's dramatic price discounts have had virtually no effect on the market. Price
reductions by foreign photographic material producers -- even to levels well below those of
domestic competitors - often are not passed on to consumers at the retail level. According
to the United States, this lack of price competition in the photographic materials sector is
reflected by the fact that Japan's consumer price index for film has shown almost no
movement between the third quarter of 1989 and the third quarter of 1996, a period of seven
years.*?? Little price differential exists among Fuji, Konica and Kodak at either the retail
level*2® or with respect to wholesaler prices to retail outlets.*?* The same lack of price
differentiation is observable with respect to various film speeds, types of outlets and
individual cities.

5.410 According to the United States, limited price competition, coupled with foreclosed
distribution channels, render promotions especially significant to foreign photographic
material producers. The United States believes that Japan has understated the importance
of the promotional activities at issue and that the zeal with which Japan has regulated
premiums and representations, in and of itself, should suggest to the Panel the true
significance Japan ascribes to these marketing techniques.

(iti)  Enforcement

5.411 The United States submits that authority to enforce the Premiums Law is shared
among the JFTC, the prefectural governments and members of the photographic materials
industry. The Premiums Law accords to the JFTC the leading enforcement role. Article 6
provides the JFTC with the power to instruct violators "to cease and desist" or to "take the
measures necessary to prevent the recurrence of the said act". Article 9 gives the prefectural
governments enforcement authority, including the power to issue cease and desist orders.

5.412 The United States notes that Article 10 provides for the creation of "fair competition
codes" regulating the use of premiums and promotional representations, as drafted by "fair
trade councils" comprised by representatives of the domestic industry. Article 10 permits
the JFTC to authorize "businesses or a trade association" to "enter into an agreement or to
establish a code" in order to "prevent unjust inducement of customers and to maintain fair
competition”. "Fair competition codes" must be approved by the JFTC. "Fair trade councils”
employ various methods of coercion and monetary penalties to enforce their codes.

5.413 The United States argues that Article 10 of the Premiums Law has allowed powerful
photographic industry trade associations to suppress competition by establishing cartel-like
groups that suppress competition through enforcement of restrictions on marketing
activities. The United States also notes that the Premiums Law does not explain how
membership in a council or participation in a code is to be determined.

5.414 In the US view, the statute fails to address whether parties who do not participate in
the formulation or administration of the "fair competition codes" are covered by them. The
United States argues that although the codes are designed to apply exclusively to members,
the standards established by the codes are often adopted by the JFTC for application to non-

422photo Market, 1996, p. 31, US Ex. 101.

42Management Analysis of Photo Stores, Camera Times, 1979-1996, US Ex. 40.

424Construction Research Institute, Information on Prices, Monthly Edition, December 1972- September 1996, US
Ex. 22.
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5.438 According to the United States, the Japanese Government expressed strong
concerns about the ability of imports and foreign firms to use such strategies successfully
and began to formulate policies for countering this challenge. Japan's concerns regarding
aggressive marketing techniques were particularly acute for film and paper due, at least in
part, to Fuji's strong name-brand recognition among Japanese consumers. The United
States points out that one Japanese official later explained that "we were afraid that Kodak
would use its capital strength to control the market with huge incentives like low prices, or
attach some kind of gift to the films, and then, after ruling the market, they would raise
price ... There was this worry, so we issued guidelines so that the competition would be
fair."#45 Japan thus set out on a course to impede the ability of imports to challenge Fuiji's
name-brand advantage.

5.439 For the United States, basic economic theory supports Japan's decision to hinder
promotion competition for photographic materials. Economists have long noted that new
market entrants or products with limited market share - often characteristics of imports -
face an uphill battle when competing against established products with strong brand-name
recognition.*46  According to the United States, this difficulty is even greater for so-called
"experience goods"”, which develop consumer loyalty based on repeated satisfactory
experiences. The natural market advantages enjoyed by established brands may be
enhanced further when the product in question is relatively inexpensive, thereby reducing
the consumer's incentive to try alternatives.

5.440 The United States submits that new brands and products challenging leading brands
can use a variety of competitive tools to attract consumers away from the market leader, but
that, in the words of one academic study, the challenging brand must provide "something
extra".*’ The "something extra" often consists of some form of premium to attract
customers away from their traditional brands. As a first step, however, the challenging
brand must be heavily advertised. Essentially, products challenging leading brands must
"shout louder to be heard". In the US view Japan has, through application of its promotion
countermeasures, sought to thwart foreign producers attempting to do just that.

5.441 Japan argues that excessive premiums are subject to restriction in other countries as
well and that the Japanese regulations are not particularly more stringent than foreign
counterparts. According to Japan, reflecting the divergent social/cultural background, the
overseas regulations differ in the degree of restriction of premium offers, and can, generally
speaking, be categorized into two groups.**® The first category of countries including
Germany, France, Belgium, the Netherlands, Norway and Denmark have taken a negative
approach to premiums as their policy emphasizes price/quality competition. All-purchaser
premiums are generally held to a very low level in these countries, and prizes are
prohibited.

5.442 In Japan's view, the basic philosophy in those countries where the use of premium
offers "per se" is restricted, is as follows:

- as premium offers may lead to competition being concentrated on matters other
than price, quality and service, they make it more difficult for the consumers to
survey the market;

445 Japanese See Kodak Case As Hardly Black and White, New York Times, 5 July 1995, US Ex. 95-14.

4465ee ).S. Bain, Barriers to New Competition, 1956, p. 216, US Ex. 56-1.

“Carpenter and Nakamoto, Consumer Preference Formation and Pioneering Advantage, Journal of Marketing
Research, Volume 26, August 1989, p. 297, US Ex. 89-4.

“48OECD Premium Offers and Similar Marketing Practices (1977), Japan Ex. D-36.
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5.448 For the United States, JFTC Notification 17 imposed a double restriction on
premiums between businesses. It limited the aggregate amount of premiums that one
business may offer to another enterprise to 100,000 yen per year, subject to a determination
that any premium within the 100,000 yen exception is "reasonable in the light of normal
business practices". The United States argues that industry "fair competition codes" would
play a critical role in the assessment of what constituted "normal business practices”. "As
for 'normal business practices,’ if there is a fair [competition] code, then the code will be
used as the standard. If none exists, the JFTC will make a determination after investigating
the business practices of that industry or issue guidance to the industry to establish a fair
[competition] code". 453

5.449 In the US view, pursuant to JFTC Notification 17, imported film and paper products
attempting to expand their market share were permitted to offer incentives amounting to
no more than 100,000 yen to any one business. According to the United States, in so
sharply limiting the use of premiums between businesses, the notification all but eliminated
one of the seminal methods by which manufacturers open relationships with wholesalers
and retailers or provide incentives for down-line distributors to increase sales.

5.450 The United States further submits that the JFTC indicated in its 1966 Annual Report
that JFTC Notification 17 was issued as a liberalization countermeasure, noting that
premiums "1) impede the rationalization of distribution; 2) harm consumer interest; 3) will
lead to competition based on financial resources and sales power where the stronger prey
upon the weaker; and 4) point 3 [above] will intensify particularly with capital liberalization".45

The JFTC further explained that "[tlhe primary objective of [Notification 17] is (a)
rationalization of the distribution stage ...; and (b) eliminat[ion] of the stronger prey upon
the weaker sales competition based on the power of capital ... If US capital were to conduct
[premium offers] directed at the Japanese distribution sector, this would be no match for
[Japan], so the restrictions should be applied as a breakwater before liberalization".*%> For
the United States, the JFTC clearly issued the notification with foreign competition in mind.

5.451 For Japan, the object and purpose of the notification should be found, by and large,
not in the section of the 1966 JFTC Annual Report quoted by the United States, but in the
preceding section of the Report:

“In June 1966, the Consultative Body on Prices, an advisory organ to the
Director General of the Economic Planning Agency, recommended that
‘premiums offers at the distribution of household goods would unnecessarily
raise sales/distribution cost and runs counter to rationalization of
distribution and is therefore undesirable from the viewpoint of combating
rising prices. The matter should not be left unattended and it is necessary to
regulate the practice under the Premiums Law in order to promote fair
competition and rationalize distribution, and thereby to pass the benefits of
competition to consumers." In response to this recommendation, the JFTC
surveyed 80 organizations including manufacturing associations of
consumer goods in August of the same year for the facts surrounding tour

Kaikan on the 12th, Nihon Shashin Kogyo Tsushin, 20 June 1967, p. 25, US Ex. 67-8.
#2See table attached to JFTC Notification 17.
4535evere Restrictions Placed on Businesses for Premium Offers, op.cit.
44JFTC Annual Report, 1966, US Ex. 66-1, emphasis added by the United States.
455Severe Restrictions Placed on Businesses for Premium Offers, op.cit.
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invitations ...".4%6

Japan argues that the notification applied regardless of the nationality of the entity engaged
in the practice.

5.452 Japan further submits that JFTC Notification 17 was applicable only to offers of
goods. Low price offers, rebates and offers of goods to assist the other parties' promotional
activities were outside the scope of the regulation. Moreover, the notification makes it clear
that it does not restrict businesses to "offer equipment or facilities for selling or storing such
goods, to offer equipment, facilities, etc. for advertisement or any other aids for
advertisement, or to provide guidance on the information on commodities or repair
technique". Hence, according to Japan, the manufacturers, both foreign and domestic, have
had a large variety of means to establish new, or strengthen existing, relationships with
distributors.

5.453 Japan notes that the photographic materials industry was not singled out since
almost all the industries producing goods consumed or used in every day life - more than
100 industries ranging from automobiles to soaps - were covered.

5.454 Japan argues that the regulation restricted only excessive premium offers - not
normal promotional activities - to distributors. The rationale was that such offers could
impair fair and free price competition in the distribution and could increase the distribution
cost to the detriment of consumer interests. However, manufacturers were still able to offer
low prices or rebates and were free to engage themselves in other normal promotional
activities under the notification.

5.455 Japan further notes that premiums offered to employees of companies which were
in a special relationship (share holdings or sending executives) with the manufacturer were
not considered premiums under the regulation, because they were no different from
premium offers to its own employees. This exception applied only to transactions which
were virtually identical to operation within a single entity. The relationship between Fuji
Film and its primary wholesalers were not eligible for the exception because they were not
in special relationship.

5.456 Japan submits that JFTC Notification 17 has already been abolished since April 1996
and therefore falls outside the scope of the present proceeding. As price competition
intensified at the distribution level due to changes in the Japanese economy since 1967,
distributors tended to demand lower prices, rather than premiums, from the
manufacturers. The need for the regulation declined, commensurate with the trend. For
these reasons, the Notification was abolished.

5.457 The United States notes that the notification remained in effect through March 1996,
but that the repeal of Notification 17 leaves premium offers between businesses subject to
JFTC Notification 15, Designation 9, of 15 June 1982 on unjust inducements under the
Antimonopoly Law. The United States argues that that designation prohibits premium
offers in excess of "normal trade practice”. Given that premiums worth more than 100,000
yen per year to a single business were unlawful from 1967 to 1996, and thus the "normal
trade practice” may effectively be limited to that amount, there is uncertainty as to the
extent to which any present restrictions under the Antimonopoly Law will differ from the
former standard pursuant to the Premiums Law.

456JFTC Annual Report, 1966, Japan Ex. D-43.
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5.463 Japan submits that it did not believe it is necessary to elaborate on fair competition
codes or fair trade councils as none of them cover photographic film and paper.
Nevertheless, it felt compelled to rectify misperceptions contained in the United States
submissions. Japan argues that excessive premiums and misleading representations tend to
quickly spread among competitors, and to escalate in the process. It is therefore desirable
for effective enforcement of the Premiums Law to have business entities agree on self-
restraint of such behaviour and to prevent actual violation of the Law. Japan submitted that
it is against this background that the Premiums Law allows business entities to adopt,
subject to the JFTC's approval, voluntary rules (fair competition codes) on premiums and
representations, to ensure consumers' proper selection of merchandises and fair
competition in the market.

5.464 Japan argues that the report of the FIC's Expert Committee, invoked by the United
States, also clearly states that "[i]n applying the Antimonopoly Law, enterprise with foreign
capital should not be treated differently”.#6> According to Japan, neither the Antimonopoly
Law nor the Premiums Law has any provision that allows treating enterprises with foreign
capital differently, and these laws have never been enforced in such a manner.

5.465 For Japan, the report only contained recommendations most of which "had to be
further discussed in other expert councils or administrative agencies for their
implementation, in light of the character of being an advisory organ to consider important
matters in connection with foreign investment”.*6¢ The report specifically states that "for
most of the matters discussed here, neither the Committee nor the Council is able to render
conclusive judgment”. Japan submits that the JFTC has not enforced the Premiums Law to
implement these recommendations. Japan also argues that, contrary to the US allegation,
the Japanese Cabinet did not adopt the report. Therefore the Japanese Government did not
exercise "active guidance".

5.466 According to the United States, Japan tries to remove the codes and councils from
review by arguing that they do not regulate the sale or promotion of photographic
materials. Japan claims that the codes were not drafted with film or paper in mind. In
making this argument, Japan overlooks the actual market effects these codes and councils
have on the promotion of photographic materials. For the United States, the codes and
councils stultify promotions for photographic materials in the Japanese market, and it is this
actual effect to which it objects.

5.467 The United States further submits that to buttress the fledgling fair trade councils,
Japan took steps to ensure that foreign firms would be unable to make inroads into the
Japanese market prior to full enforcement of fair competition codes that were being put into
effect. The JFTC initiated proceedings against imports to discourage aggressive
promotional efforts. These enforcement actions sent a strong signal that the government
intended to use its restrictions on promotions to suppress import competition. The United
Stated provides three examples where the JFTC enforced the Premiums Law against
subsidiaries of foreign companies or importers of foreign products. One example involved a
Japanese subsidiary of a Swiss watch company which wanted to provide its top customers
with trips to attend seminars in Switzerland. In another example action was taken against
importers of US-made air conditioners wanting to offer a free colour television with each

Torihiki, No. 502, August 1992, US Ex. 92-3. Japan submitted that the reason why the private sector was "unwilling" to
adopted the codes was that the target industries had been exercising outrageous misrepresentations (e.g., souvenirs, real
property) and felt it was dishonourable to adopt such codes.

485Finance, June 1967, Japan Ex. D-58, US Ex. 67-5.

488Finance, July 1967, Japan Ex. D-59, US Ex. 67-9.
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product sold. In a third example, a US soft drink producer was prohibited to offer its
consumers certain sweepstakes with prizes of cash or a three-pack of soda. The JFTC
Premiums and Representations Division director acknowledged at the time that the JFTC
was concerned about "flashy premium sales" by large foreign competitors and that a "fair
competition code" was needed to protect domestic industries.*67

5.468 According to Japan, each of the examples cited by the United States had nothing to
do with the origin of the product. The same action would have been taken against domestic
producers. Japan further notes that for the three-year period of 1969 to 1971, JFTC issued
cease and desist orders in 159 cases and only three were against foreign products. For
Japan, the JFTC has been fully non-discriminatory in enforcement of the Antimonopoly
Law and the Premiums Law.

5.469 According to the United States, in addition to these enforcement actions, the JFTC
took less formal action by issuing "administrative guidance" to foreign companies and their
domestic importers. Though not as drastic a form of regulation as a cease and desist order,
"administrative guidance" essentially has the same effect.

5.470 The United States also argues that the Japanese Government took additional steps to
enhance the promotion countermeasures while fair trade councils were being formed. In
1972, the Premiums Law was amended to provide authority for prefectural governments to
initiate premium and representation enforcement actions.*6® Under revised Premiums Law
Article 9-2, prefectural governments may direct violators to cease from acting inconsistently
with Articles 3 or 4. To mobilize public pressure in support of an enforcement measure,
prefectural governments may publicize their findings. If a violator fails to comply with a
directive issued under Article 9-2, or if a prefectural government requests, the JFTC also
may "take appropriate measures".*%® According to the United States, the 1972 amendment
resulted in a dramatic upturn in the number of enforcement actions brought under the law:
from 1972 to the present, prefectural governments have been responsible for approximately
75 percent of all Premiums Law enforcement actions.

5.471 Japan submits that the 1972 amendment was in response to calls for further
cooperation between the JFTC and local governments for the purpose of better protection of
consumer interests.#® The amended Premiums Law empowers Prefectural Governors to
investigate possible violations of the law through the requirement of reports and on-the-
spot inspection. They are also authorized to issue a non-binding direction to parties in a
case to refrain from violation of the Law. Japan noted, however, that the Prefectural
Governors do not have the authority to issue cease and desist orders (Article 9 bis of the
Premiums Law). If parties do not voluntarily follow non-binding directions by the
Governors, compulsory actions will have to be taken by the JFTC. Moreover, the
prefectural governments are under the JFTC's control as far as the enforcement of the
Premiums Law is concerned (Article 9-5). Both authorities are engaged in close
communication with each other in connection with the enforcement, and there is no
practical discrepancy in the interpretation or policy of the premiums regulations.

5.472 In Japan's view, it should be no surprise that "75 percent of all Premiums Law
enforcement actions” are handled by prefectural governments, as noted by the United States

47Jeno Toshiro, JFTC's Premiums and Representation Division, Pepsi Cola Premiums Law Case, Kosei Torihiki,
December 1971, US Ex. 71-12.

4%8Premiums Law, Articles 9-2 and 9-3, US Ex. 62-6.

“%Ipid., Article 9-2.

4"0Thirty-Y ears of Competition Policy, pp. 286-287, Japan Ex. D-56.
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submission, because the JFTC has one headquarters and 8 local offices while there are 47
prefectural governments altogether.

(©) JFTC Notification 34 of 1971 (open lotteries)*™

5.473 The United States submits that this notification rules that prizes offered through
advertised or "open" lotteries, involving no required purchase of a product, may not exceed
1,000,000 yen. In the US view, the JFTC included "photosensitive materials" among selected
industries subject to the new restriction.

5.474 Japan argues that Kodak's use of prizes for their sales promotion has hardly been
affected by Notification 34 of 2 July 1971. Kodak has conducted a large number of
promotion campaigns using open prizes. Japan submits that between 1971 and 1996 (when
the limit on "open" prizes was changed from 1 to 10 million yen), Kodak offered 1-million-
yen prizes on only a few occasions. In the majority of Kodak's promotion campaigns, the
first prizes were between 300,000 to 500,000 yen. Even after the limit was raised to 10
million yen, Kodak kept offering prizes far less than the former limit of 1 million yen. In
late 1996, for example, Kodak offered in its promotion campaign 500,000 yen prizes for first
place winners.*72

5.475 The United States argues that Kodak has largely curtailed premiums promotions
due to the tight controls imposed. Kodak has developed many ideas for premiums and
prizes, but "they were removed from the plans if they potentially conflicted with
government regulations or the industry self-regulation."4"3

(d) JFTC Notification 34 of 1973 (country of origin of goods)*7

5.476 The United States argues that JFTC Notification 34 of 16 October 1973 limits the
extent to which promotional representations for imported products may be made in
Japanese. Among other things, the notification designates as misleading "[r]epresentations
... which, when applied to foreign made goods, are found to make it difficult for general
consumers to distinguish the goods as made in the foreign country in question: ...
[rlepresentations in which all or a principal part of the literal description is made in
Japanese letters."

5.477 In the US view, limitations on the use of the native language by foreign firms can
dramatically impair the efficacy of marketing efforts for imported products. This is
especially true if the restriction is applied to the brand name or other essential information
about the product.#’> For the United States, the less favourable treatment accorded to
imports by any limitation on the use of Japanese is manifest and is exacerbated by
guidelines interpreting the notification.#’® These guidelines establish exceptions from the
notification in favour of domestic products, exceptions for which there are no analogies
applicable to foreign-made items.

4715ee Section 11.B.3.(a).(ii).

472See Japan Ex. D-27, containing a"List of Kodak's Previous Prizes'.

43 Affidavit of Sumi Hiromichi, p. 27, US Ex. 96-10.

474See Section 11.B.3.(b).(iii). Even though this notification does not appear on the US list of measures challenged, it
is extensively referred to in both parties' submissions.

4"In the US view, though the notification also restricts the extent to which representations related to the origin of
Japanese goods may be made in a foreign language, the inability to promote goods in a language other than Japanese does
not amount to a comparable burden.

478 Application Standards for "Misleading Representations Regarding Country of Origin of Goods", Secretary General's
Directive No. 12, 16 October 1973, US Ex. 73-5.
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impossible to persuade Zenren members whose main line of business is development
printing to contribute if [the regulations] only [apply to] hardware.">” The vice-chairman of
the Retailers Council has confirmed this, stating that: "Cameras and related products does
not mean cameras alone but also means [more] broadly products handled by camera shops
... Photosensitive materials and developing and printing are never outside of the scope."538

7. SUBSEQUENT ENFORCEMENT

5.527 The United States argues that Japan's "promotion countermeasures” have been
employed largely through informal enforcement mechanisms - primarily warnings and
threats - that leave businesses uncertain as to the scope of the governing laws, codes, rules
or standards. The JFTC has initiated relatively few formal enforcement actions, but it has
issued many "administrative guidances". These informal procedures often target imports,
volume sales stores and other mavericks who threaten to undermine the artificial stability
of the Japanese photographic materials market.

5.528 In the US view, the effect of the overlapping enforcement mechanisms - the JFTC,
the Promotion Council, the "fair trade councils” and trade associations - coupled with the
numerous legal provisions that could stymie a promotion, have had a significant chilling
effect on importers like Kodak. Kodak has attempted to implement innovative marketing
campaigns within the restrictive confines of the promotion countermeasures. However,
these restrictions have repeatedly thwarted Kodak% efforts to promote its products. Kodak
has developed many ideas for premiums and prizes, but, according to a general manager of
Kodak, "they were removed from the plans if they potentially conflicted with government
regulations or the industrys self-regulation ... we tried to regulate ourselves before
receiving such measures from the JFTC on the Fair Trade Council. In this sense you can
surely say that the regulations on premiums and prizes have had an effective deterrent
effect and have actually limited Kodak % sales promotional activities". Furthermore, "Kodak
has invariably devised its sales strategy and its representations and advertisement while
giving consideration to how the Japan Fair Trade Commission on Fair Trade Council would
react. In this way, the Japan Fair Trade Commissions regulations and Fair Trade Council 3
views have had a formidable deterrent effect on Kodak s premium and prizes".5%

5529 The United States mentions several examples involving premiums in connection
with film developing, prizes and other promotions which Kodak attempted to launch but
had to cancel. In 1990, the JFTC intervened in a promotion conducted by a Kodak-affiliated
retail outlet. Nakamurabashi Photo Station, a photofinishing laboratory, offered a premium
in connection with film developing: a photo aloum worth around 200 yen. According to the
United States, the JFTC found this promotion to be too radical and gave guidance to take
sufficient precautions on subsequent promotional activities.>*® In another instance, in 1979,
Kodak conducted a contest offering video cassette recorders as prizes worth approximately
100,000 yen. The JFTC informed Kodak that its contest was improper.>! Later, Kodak
attempted to devise joint promotions with McDonald's but was frustrated by the ten-
percent limitation on premiums that may be offered to general consumers. Kodak wanted
to give away free Kodak Panorama single-use cameras with McDonald's meals. Because of
the ten-percent rule, Kodak had to settle for a promotion in which purchasers of a
McDonald's meal got a 'luck draw' which gave them a ticket and a chance to win a

37\hid,

%38ghukan Shashin Sokuho, 7 August 1987, p. 3, US Ex. 87-9.
S39Affidavit of Sumi Hiromichi, p. 27, US Ex. 96-10, p. 5 and 6.
S40Affidavit of Isshi Norito, 1 February 1997, US Ex. 97-5.
S4LAffidavit of Yasuyuki Suzuki, p. 1, US Ex. 97-6.






