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implement, supplement and amend [the EC banana] regime".  The Bananas III panel found
that this reference was sufficient for the specificity requirement of Article 6.2 because the
measures that the complainants were contesting were "adequately identified", even though
they were not explicitly listed.1183  The Appellate Body agreed that the panel request
"contains sufficient identification of the measures at issue to fulfil the requirements of
Article 6.2".1184  In our view, "measures" that are subsidiary or closely related to specified
"measures" can be found to be "adequately identified" as that concept was applied in the
Bananas III case.

10.11 The proposed interpretation is also consistent with other WTO/GATT cases dealing
with terms-of-reference issues.  In one such WTO case, a measure was found to be outside
the terms of reference when it had not been mentioned at all in the panel request.1185  In a
1984 GATT case, a panel declined to examine any measures related to "manufacture" of
goods in view of its terms of reference which "only refer to the purchase of goods in Canada
and/or the export of goods from Canada".1186  Similarly, claims based on provisions of
GATT or other agreements not mentioned in the panel request have also been found to be
outside the terms of reference of the panel concerned.1187

(c) The eight "measures" in light of Article 6.2

10.12 We will now analyze the eight "measures" which are the subject of Japan's objection
under Article 6.2 of the DSU.  Bearing in mind our analysis of the text of Article 6.2 in
accordance with the rules of treaty interpretation of the Vienna Convention, we believe that
the eight "measures" at issue may be usefully divided into four categories.

10.13 In the first category we would include two measures which, although not
specifically identified in the request for the establishment of the panel can, in our view, be
viewed as subsidiary or closely related to the Premiums Law, which is specifically
identified in the US panel request.  These two measures are JFTC Notification No. 17 on
premiums to business and JFTC Notification No. 5 on premiums to customers, both of
which were issued pursuant to the Premiums Law and implement its general provisions. 
The content of these notifications is generally predetermined by the Premiums Law, which
is itself a relatively focused statute, dealing in detail with one rather narrow subject matter. 
Article 1 of the Premiums Law specifies its purpose:

"This Law, in order to prevent inducement of customers by means of
unjustifiable premiums and misleading representations in connection with
transactions of a commodity or service ... aims to secure fair competition and
thereby to protect the interests of consumers in general".1188

Article 3 of the Law authorizes the JFTC:
                                               
     1183Bananas III, WT/DS27/R, para. 7.27.
     1184Bananas III, WT/DS27/AB/R, para. 140.
     1185Japan - Alcoholic Beverages, para. 6.5.  The panel request mentioned the Japan Liquor Tax Law; the additional
measure was the Taxation Special Measures Law.
     1186Panel Report on Canada - Administration of the Foreign Investment Review Act ("Canada - FIRA"), adopted on
7 February 1984, BISD 30S/140, 158, para. 5.3.  See also Panel Report on United States - Measures Affecting Alcoholic
and Malt Beverages("US - Malt Beverages"), adopted on 19 June 1992, BISD 39S/206, 226-228, paras. 3.1-3.5 (The panel
did not consider unspecified "new measures which may come into effect during the Panel's deliberation".).
     1187See, e.g., Bananas III, WT/DS27/R, para. 7.30; Desiccated Coconut, WT/DS22/R, para. 290; Panel Report on
United States - Denial of Most-favoured-nation Treatment as to Non-rubber Footwear from Brazil, adopted on 19 June
1992, BISD 39S/128, 147-148, paras. 6.1-6.2.
     1188Law Against Unjustifiable Premiums and Misleading Representations, Law No. 134 of 15 May 1962, Japan, Ex. D-
1.
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follow the sequence chosen by the parties in addressing the US claims.  We shall therefore
first address the US claims dealing with non-violation nullification or impairment under
Article XXIII:1(b) and thereafter consider the US violation claims under Articles III:4 and
X:1.

D. BURDEN OF PROOF

10.28 Given the nature of this factually complex dispute and particularly its claims of non-
violation nullification or impairment in respect of 16 separate "measures", we consider that
the resolution of issues relating to the proper allocation of the burden of proof is of
particular importance. 

10.29 We note that as in all cases under the WTO/GATT dispute settlement system - and,
indeed, as the Appellate Body recently stated1195, under most systems of jurisprudence - it is
for the party asserting a fact, claim or defence to bear the burden of providing proof thereof.
 Once that party has put forward sufficient evidence to raise a presumption that what is
claimed is true, the burden of producing evidence then shifts to the other party to rebut the
presumption.  The Appellate Body stated the principle succinctly as follows:

"In addressing this issue, we find it difficult, indeed, to see how any system
of judicial settlement could work if it incorporated the proposition that the
mere assertion of a claim might amount to proof.  It is, thus, hardly
surprising that various international tribunals, including the International
Court of Justice, have generally and consistently accepted and applied the
rule that the party who asserts a fact, whether the claimant or the
respondent, is responsible for providing proof thereof.  Also, it is a generally-
accepted canon of evidence in civil law, common law and, in fact, most
jurisdictions, that the burden of proof rests upon the party, whether
complaining or defending, who asserts the affirmative of a particular claim
or defence.  If that party adduces evidence sufficient to raise a presumption
that what is claimed is true, the burden then shifts to the other party, who
will fail unless it adduces sufficient evidence to rebut the presumption.

In the context of the GATT 1994 and the WTO Agreement precisely how
much and precisely what kind of evidence will be required to establish such
a presumption will necessarily vary from measure to measure, provision to
provision and case to case".1196

Thus, in this case, it will be for the United States to bear the burden of proving its claims. 
Once it has raised a presumption that what it claims is true, it will be for Japan to adduce
sufficient evidence to rebut any such presumption.

10.30 In a case of non-violation nullification or impairment pursuant to Article XXIII:1(b),
Article 26.1(a) of the DSU and GATT jurisprudence confirm that this is an exceptional
remedy for which the complaining party bears the burden of providing a detailed justification
to back up its allegations.  Specifically, Article 26.1 of the DSU provides in relevant part:

"Where and to the extent that such party considers and a panel or the

                                               
     1195See Appellate Body Report on United States - Measures Affecting Imports of Woven Wool Shirts and Blouses
from India ("US - Wool Shirts and Blouses"), adopted on 23 May 1997, WT/DS33/AB/R, p. 14.
     1196Idem (footnotes omitted).
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Appellate Body determines that a case concerns a measure that does not
conflict with the provisions of a covered agreement to which the provisions
of paragraph 1(b) of Article XXIII of GATT 1994 are applicable, the
procedures in this Understanding shall apply, subject to the following:

(a) the complaining party shall present a detailed justification
in support of any complaint relating to a measure
which does not conflict with the relevant covered
agreement ..." (emphasis added).

10.31 This DSU requirement had previously been codified in the Annex to the 1979
Understanding on Dispute Settlement in a virtually identical form.1197  This requirement has
been recognized and applied by a number of GATT panels.  For example, the panel on
Uruguayan Recourse to Article XXIII noted that in cases

"where there is no infringement of GATT provisions, it would be ...
incumbent on the country invoking Article XXIII to demonstrate the grounds
and reasons for its invocation.  Detailed submissions on the part of that
contracting party on these points were therefore essential for a judgement to
be made under this Article".1198

And the panel on US - Agricultural Waiver noted, in applying the 1979 codification of this
rule:

"The party bringing a complaint under [Article XXIII:1(b)] would normally
be expected to explain in detail that benefits accruing to it under a tariff
concession have been nullified or impaired".1199

10.32 Consistent with the explicit terms of the DSU and established WTO/GATT
jurisprudence, and recalling the Appellate Body ruling that "precisely how much and
precisely what kind of evidence will be required to establish ... a presumption [that what is
claimed is true] will necessarily vary from ... provision to provision", we thus consider that
the United States, with respect to its claim of non-violation nullification or impairment
under Article XXIII:1(b), bears the burden of providing a detailed justification for its claim
in order to establish a presumption that what is claimed is true.  It will be for Japan to rebut
any such presumption.

                                               
     1197See Annex to the Understanding Regarding Notification, Consultation, Dispute Settlement and Surveillance
("Annex to the 1979 Understanding on Dispute Settlement"), adopted on 28 November 1979, BISD 26S/210, 216.
     1198Panel Report on Uruguayan Recourse to Article XXIII ("Uruguayan Recourse"), adopted on 16 November 1962,
BISD 11S/95, 100, para. 15.
     1199Panel Report on United States - Restrictions on the Importation of Sugar and Sugar-Containing Products Applied
Under the 1955 Waiver and Under the Headnote to the Schedule of Tariff Concessions ("US - Agricultural Waiver"),
adopted on 7 November 1990, 37S/228, 261-262, paras. 5.20-5.23, quoting para. 5.21.  See also Japan - Trade in Semi-
conductors ("Japan - Semi-conductors"), adopted on 4 May 1988, BISD 35S/116, 161, para. 131.
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parties and WTO Members have approached this remedy with caution and, indeed, have
treated it as an exceptional instrument of dispute settlement.  We note in this regard that
both the European Communities and the United States in the EEC - Oilseeds case, and the
two parties in this case, have confirmed that the non-violation nullification or impairment
remedy should be approached with caution and treated as an exceptional concept.1205  The
reason for this caution is straightforward.  Members negotiate the rules that they agree to
follow and only exceptionally would expect to be challenged for actions not in
contravention of those rules.

10.37 While we consider that the non-violation remedy should be approached with
caution and should remain an exceptional remedy, each case should be examined on its
own merits, bearing in mind the above-mentioned need to safeguard the process of
negotiating reciprocal tariff concessions.  Our role as a panel charged with examining claims
under Article XXIII:1(b) is, therefore, to make an objective assessment of whether, in light of
all the relevant facts and circumstances in the matter before us, particular measures taken
by Japan have nullified or impaired benefits accruing to the United States within the
meaning of Article XXIII:1(b).

10.38 In GATT jurisprudence, most of the cases of non-violation nullification or
impairment have dealt with situations where a GATT-consistent domestic subsidy for the
producer of a product has been introduced or modified following the grant of a tariff
concession on that product.1206  The instant case presents a different sort of non-violation
claim.  At the outset, however, we wish to make clear that we do not a priori consider it
inappropriate to apply the Article XXIII:1(b) remedy to other governmental actions, such as
those designed to strengthen the competitiveness of certain distribution or industrial sectors
through non-financial assistance.  Whether assistance is financial or non-financial, direct or
indirect, does not determine whether its effect may offset the expected result of tariff
negotiations.  Thus, a Member's industrial policy, pursuing the goal of increasing efficiency
in a sector, could in some circumstances upset the competitive relationship in the market
place between domestic and imported products in a way that could give rise to a cause of
action under Article XXIII:1(b).  In the context of a Member's distribution system, for
example, it is conceivable that measures that do not infringe GATT rules could be
implemented in a manner that effectively results in a disproportionate impact on market
conditions for imported products.  In this regard, however, we must also bear in mind that
tariff concessions have never been viewed as creating a guarantee of trade volumes, but
rather, as explained below, as creating expectations as to competitive relationships.

                                                                                                                                                                                            
BISD II/188;  Panel Report on Treatment by Germany of Imports of Sardines ("Germany - Sardines"), G/26, adopted on
31 October 1952, BISD 1S/53;  Uruguayan Recourse, adopted on 16 November 1962, BISD 11S/95;  Panel Report on
EC - Tariff Treatment on Imports of Citrus Products from Certain Countries in the Mediterranean Region ("EC - Citrus
Products"), GATT Doc. L/5576, dated 7 February 1985 (unadopted);  Panel Report on EEC - Production Aids Granted on
Canned Peaches, Canned Pears, Canned Fruit Cocktail and Dried Grapes ("EEC - Canned Fruit"), GATT Doc. L/5778,
dated 20 February 1985 (unadopted);  Japan - Semi-conductors, adopted on 4 May 1988, BISD 35S/116;  EEC - Oilseeds,
adopted on 25 January 1990, BISD 37S/86;  United States - Agricultural Waiver, adopted on 7 November 1990,
BISD 37S/228.
     1205In EEC - Oilseeds, the United States stated that it "concurred in the proposition that non-violation nullification or
impairment should remain an exceptional concept.  Although this concept had been in the text of Article XXIII of the
General Agreement from the outset, a cautious approach should continue to be taken in applying the concept".  EEC -
 Oilseeds, BISD 37S/86, 118, para. 114.  The EEC in that case stated that "recourse to the 'non-violation' concept under
Article XXIII:1(b) should remain exceptional, since otherwise the trading world would be plunged into a state of
precariousness and uncertainty".  Ibid, para. 113.
     1206See Australian Subsidy on Ammonium Sulphate, BISD II/188;  Working Party Report on Other Barriers to Trade,
adopted on 3 March 1955, BISD 3S/222, 224, para. 13;  Report on Operation of the Provisions of Article XVI, adopted on
21 November 1961, BISD 10S/201, 209, para. 28;  EEC - Canned Fruit, GATT Doc. L/5778 (unadopted);  EEC -
Oilseeds, BISD 37S/86.
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method used to enforce certain measures, the panel found that:

"the practice of 'administrative guidance' played an important role. 
Considering that this practice is a traditional tool of Japanese Government
policy based on consensus and peer pressure, the Panel decided to base its
judgements on the effectiveness of the measures in spite of the initial lack of
transparency".1213

In line with this observation of the Japan - Agricultural Products panel, we consider that our
analysis of the alleged "measures" in this case must proceed in a manner that is sensitive to
the context in which these governmental actions are taken and the effect they have on
private actors.

10.47 In this case, Japan argues that measures for purposes of Article XXIII:1(b) must
either provide benefits or impose obligations, and that to impose obligations the measure
must be a government policy or action which imposes legally binding obligations or the
substantive equivalent.  The US position is that the term measure in Article XXIII:1(b)
should not be limited to refer only to legally binding obligations or their substantive
equivalent.  It argues in favour of a more encompassing definition of the term.

10.48 Recalling the criteria applied in Japan - Semi-conductors for determining whether or
not a formally non-binding measure should be assimilated to a governmental restriction
under Article XI:1, i.e., that administrative guidance must create incentives or disincentives
to act and compliance with the guidance must depend largely on governmental action, we
consider that these criteria would certainly also lend themselves satisfactorily to the
definition of the term measure under Article XXIII:1(b).  However, we note that there is
nothing in Japan - Semi-conductors suggesting that this incentives/disincentives test should
be seen as the exclusive test for characterizing formally non-binding measures as
governmental.  We consider, therefore, that Japan - Semi-conductors should not be seen as
setting forth the exclusive test or outer limit of what may be considered to constitute a
measure under Article XXIII:1(b).

10.49 In particular, we are not persuaded that the definition proposed by Japan, i.e., that a
measure must provide a benefit or impose a legally binding obligation or its substantive
equivalent, should circumscribe what may constitute a measure within the meaning of
Article XXIII:1(b).  In our view, a government policy or action need not necessarily have a
substantially binding or compulsory nature for it to entail a likelihood of compliance by
private actors in a way so as to nullify or impair legitimately expected benefits within the
purview of Article XXIII:1(b).  Indeed, it is clear that non-binding actions, which include
sufficient incentives or disincentives for private parties to act in a particular manner, can
potentially have adverse effects on competitive conditions of market access.  For example, a
number of non-violation cases have involved subsidies, receipt of which requires only
voluntary compliance with eligibility criteria.  Moreover, we also consider it conceivable, in
cases where there is a high degree of cooperation and collaboration between government
and business, e.g., where there is substantial reliance on administrative guidance and other
more informal forms of government-business cooperation, that even non-binding, hortatory
wording in a government statement of policy could have a similar effect on private actors to
a legally binding measure or what Japan refers to as regulatory administrative guidance. 
Consequently, we believe we should be open to a broad definition of the term measure for
purposes of Article XXIII:1(b), which considers whether or not a non-binding government
action has an effect similar to a binding one.

                                               
     1213Ibid (emphasis added).
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(iii) Measure versus continuing effect

10.57 The text of Article XXIII:1(b) is written in the present tense, viz. "If any Member
should consider that any benefit accruing to it directly or indirectly under this Agreement is
being nullified or impaired ... as the result of ... (b) the application by another Member of
any measure, whether or not it conflicts with the provisions of this Agreement".  It thus
stands to reason that, given that the text contemplates nullification or impairment in the
present tense, caused by application of a measure, "whether or not it conflicts" (also in the
present tense), the ordinary meaning of this provision limits the non-violation remedy to
measures that are currently being applied.

10.58 Moreover, GATT/WTO precedent in other areas, including in respect of virtually all
panel cases under Article XXIII:1(a), confirms that it is not the practice of GATT/WTO
panels to rule on measures which have expired or which have been repealed or
withdrawn.1221  In only a very small number of cases, involving very particular situations,
have panels proceeded to adjudicate claims involving measures which no longer exist or
which are no longer being applied.  In those cases, the measures typically had been applied
in the very recent past.1222

10.59 We note that the parties to the dispute do not disagree on the fundamental point
that only a measure that continues to be applied, and not the market structure which may
or may not result from the application of such measure, may be the basis for a cognizable
claim under GATT Article XXIII:1(b).  On the other hand, we note that the parties disagree
as to whether or not certain of the "measures" at issue are still in effect.  Whereas Japan
argues that most of the "measures" ended years ago and thus are not currently actionable,
the United States contends that at most two "measures" were formally repealed and that, in
any case, all the policies underlying the "measures" continue today in the form of
"continuing administrative guidance".  Given the significance of the principle of continued
application of measures to the interpretation of Article XXIII:1(b), we shall need to give
particularly careful analysis -- in examining the individual "measures" -- to the evidence
relating to such alleged continuing administrative guidance.  At this stage, suffice it to say
that we do not rule out the possibility that old "measures" that were never officially revoked
may continue to be applied through continuing administrative guidance.  Similarly, even if
measures were officially revoked, the underlying policies may continue to be applied
through continuing administrative guidance.  However, the burden is on the United States
to demonstrate clearly that such guidance does in fact exist and that it is currently
nullifying or impairing benefits.

                                               
     1221See US - Gasoline WT/DS2/R, para. 6.19, where the panel observed that "it had not been the usual practice of a
panel established under the General Agreement to rule on measures that, at the time the panel's terms of reference were
fixed, were not and would not become effective".  See also Panel Report on Argentina - Measures Affecting Imports of
Footwear, Textiles, Apparel and Other Items, WT/DS56/R, circulated on 25 November 1997, pp. 84-86.
     1222See, e.g., Panel Report on US - Wool Shirts and Blouses, WT/DS33/R, upheld by the Appellate Body,
WT/DS33/AB/R, where the panel ruled on a measure that was revoked after the interim review but before issuance of the
final report to the parties;  Panel Report on EEC - Measure on Animal Feed Proteins, adopted on 14 March 1992,
BISD 25S/49, where the panel ruled on a discontinued measure, but one that had terminated after the terms of reference of
the panel had already been agreed;  Panel Report on United States - Prohibitions on Imports of Tuna and Tuna Products
from Canada, adopted on 22 February 1982, BISD 29S/91, 106, para. 4.3., where the panel ruled on the GATT consistency
of a withdrawn measure but only in light of the two parties' agreement to this procedure;  Panel Report on EEC -
 Restrictions on Imports of Apples from Chile, adopted on 10 November 1980, BISD 27S/98, where the panel ruled on a
measure which had terminated before agreement on the panel's terms of reference but where the terms of reference
specifically included the terminated measure and, given its seasonal nature, there remained the prospect of its
reintroduction.
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(iv) Summary

10.60 In examining the non-violation claims in this case, we consider it important to
approach the issue of whether the "measures" in dispute are private or attributable to the
Government of Japan with particular care, especially in light of the strong disagreement
between the parties as to the nature of certain of these "measures".  We are also sensitive to
the possibility that at times it may not be possible to distinguish with great precision a
bright-line test of a measure.  Recalling the considerations outlined in paragraphs 10.48 to
10.50 above, we will take an expansive view of what constitutes a measure, bearing in mind
that the United States must, in any event, demonstrate that the measure does in fact result
in nullification or impairment of expected benefits.

(b) Benefit accruing under the GATT

10.61 The second required element which must be considered to establish a case of non-
violation nullification or impairment under Article XXIII:1(b) is the existence of a benefit
accruing to a WTO Member under the relevant agreement (in this case, GATT 1994).  In all
but one of the past GATT cases dealing with Article XXIII:1(b) claims, the claimed benefit
has been that of legitimate expectations of improved market-access opportunities arising
out of relevant tariff concessions.1223  This same set of GATT precedents suggests that for
expectations to be legitimate, they must take into account all measures of the party making
the concession that could have been reasonably anticipated at the time of the concession.1224

 Of course, as with the first element (application of a measure), the complaining party has
the burden of demonstrating the "benefit accruing".

10.62 In the particular case before us, the question of legitimate expectations of benefits
accruing to the United States is complicated by the fact that the United States is claiming to
have had expectations of improved market access benefits in respect of four different
products (each under a different tariff line), granted during three successive rounds of
multilateral trade negotiations.  This claim raises two general issues.  First, may the benefits
legitimately expected by a Member derive from successive rounds of tariff negotiations? 
Second, what factors should be considered to determine if a Member should have
reasonably anticipated measures that it claims nullified or impaired benefits?

                                               
     1223Australian Subsidy on Ammonium Sulphate, adopted on 3 April 1950, BISD II/188;  Germany  - Sardines,
adopted on 31 October 1952, BISD 1S/53;  Panel Report on Uruguayan Recourse, adopted on 16 November 1962,
BISD 11S/95;  EC - Citrus Products, GATT Doc. L/5776, dated 7 February 1985 (unadopted);  EEC - Canned Fruit,
GATT Doc. L/5778, dated 20 February 1985 (unadopted);  Japan - Semi-conductors, adopted on 4 May 1988,
BISD 35S/116;  EEC - Oilseeds, adopted on 25 January 1990, BISD 37S/86;  US - Agricultural Waiver, adopted on 7
November 1990, BISD 37S/228.  Only in EC - Citrus Products did the complaining party claim that the benefit denied
was not improved market access from tariff concessions granted under GATT Article II, but rather GATT Article I:1
("most-favoured-nation") treatment with respect to unbound tariff preferences granted by the EC to certain Mediterranean
countries.
     1224See, e.g., Australian Subsidy on Ammonium Sulphate, BISD II/188, 193-194;  Germany - Sardines, BISD 1S/53,
58-59;  EEC - Oilseeds, BISD 37S/86, 126-129.
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(i) Benefits under successive Rounds

10.63 The United States claims to have had reasonable expectations of benefits accruing to
it under Article XXIII:1(b) as the result of tariff concessions granted by Japan on
black and white film and paper during the Kennedy Round (1967), on colour and
black and white film and paper during the Tokyo Round (1979) and on colour and
black and white film and paper during the Uruguay Round (1994).  Japan argues that the
reasonable expectations of the United States must be limited to those existing in 1994 at the
conclusion of the Uruguay Round in that these latter expectations reflected a new balance
and global reassessment of the value of market access concessions, replacing any reasonable
expectations that may have arisen under prior tariff negotiations.

10.64 Two provisions of GATT 1994 (sub-paragraphs (b)(i) and (d) of paragraph 1) appear
to us to be relevant to the resolution of this matter.  The text of GATT 1994 provides in
relevant part: 

"1. The General Agreement on Tariffs and Trade 1994 ('GATT 1994') shall
consist of:

(a) the provisions in the General Agreement on Tariffs and Trade, dated
30 October 1947, ...

(b) the provisions of the legal instruments set forth below that have
entered into force under the GATT 1947 before the date of entry into force of
the WTO Agreement:

(i) protocols and certifications relating to tariff
concessions;

. . .
(d) the Marrakesh Protocol to GATT 1994".

As referenced in the quoted text -- also known as the GATT 1994 incorporation clause --
GATT 1994 incorporates both "protocols and certifications relating to tariff concessions"
under paragraph 1(b)(i) and "the Marrakesh Protocol to GATT 1994" under paragraph 1(d).
 The ordinary meaning of the text of paragraphs 1(b)(i) and 1(d) of GATT 1994, read
together, clearly suggests that all protocols relating to tariff concessions, both those
predating the Uruguay Round and the Marrakesh Protocol to GATT 1994, are incorporated
into GATT 1994 and continue to have legal existence under the WTO Agreement.

10.65 Japan appears to argue that the Schedules annexed to the Marrakesh Protocol
prevail as a later agreement over Schedules that entered into force under GATT 1947.  In
our view, such an interpretation would only make sense if the Marrakesh Protocol, referred
to in paragraph 1(d) of GATT 1994, were viewed as later in time than the protocols referred
to in paragraph 1(b)(i) thereof, and then, only to the extent of any conflict between tariff
concessions annexed to the Marrakesh Protocol and the concessions in the other tariff
protocols incorporated in GATT 1994.  We consider that, as argued by the United States,
Article 30 of the Vienna Convention1225, which is designed to resolve conflicts between
provisions of successive treaties on the same subject matter, is not applicable to the
situation at hand because there is nothing inherently incompatible -- in conflict -- between
                                               
     1225Article 30 of the Vienna Convention, entitled "Application of successive treaties relating to the same subject-
matter", provides in relevant part: "... 3.  When all the parties to the earlier treaty are parties to the later treaty but the
earlier treaty is not terminated or suspended in operation under article 59, the earlier treaty applies only to the extent that
its provisions are compatible with those of the later treaty".
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complex areas of our examination.  In this connection, we note that in the three prior non-
violation cases in which panels found that the complaining parties had failed to provide a
detailed justification to support their claims, the issue turned primarily on the lack of
evidence of causality.1242  Four issues related to causation merit general discussion.  First,
the question of the degree of causation that must be shown -- "but for" or less.  Second, the
relevance of the origin-neutral nature of a measure to causation of nullification or
impairment.  Third, the relevance of intent to causality.  And fourth, the extent to which
measures may be considered collectively in an analysis of causation.

10.84 As to the first issue, the United States argues that it need not show that the
measures in issue are a "but for" cause of impairment of market-access conditions for
imported film and paper, but that it need only demonstrate that these measures are "a"
cause of such distortion.  Japan argues that a clear linkage between the measure at issue
and the alleged nullification or impairment must be proved by the complaining party in
order to establish the necessary causal connection.  Specifically, Japan states that the issue is
whether the complaining party has provided a "detailed justification" in support of its claim
that a measure has caused nullification or impairment.  In our view, Japan should be
responsible for what is caused by measures attributable to the Japanese Government as
opposed, for example, to what is caused by restrictive business conduct attributable to
private economic actors.  At this stage of the proceeding, the issue is whether such a
measure has caused nullification or impairment, i.e., whether it has made more than a de
minimis contribution to nullification or impairment.

10.85 In respect of the second issue, Japan argues that all of the accused "measures" are
neutral as to origin of the goods, none of them distinguishing between the imported and
domestic products concerned, and that there is accordingly no causal connection between
the alleged "measures", individually or collectively, and any unfavourable competitive
conditions for imported film and paper.  The United States responds that the "measures" at
issue have had a disparate impact on imported products in their application, thereby
upsetting competitive conditions of market access for imported film and paper.  In our
view, even in the absence of de jure  discrimination (measures which on their face
discriminate as to origin), it may be possible for the United States to show de facto
discrimination (measures which have a disparate impact on imports).  However, in such
circumstances, the complaining party is called upon to make a detailed showing of any
claimed disproportionate impact on imports resulting from the origin-neutral measure. 
And, the burden of demonstrating such impact may be significantly more difficult where
the relationship between the measure and the product is questionable.

10.86 We note that WTO/GATT case law on the issue of de facto discrimination is
reasonably well-developed, both in regard to the principle of most-favoured-nation
treatment under GATT Article I1243 and in regard to that of national treatment under
GATT Article III.1244  The consistent focus of GATT and WTO panels on ensuring effective
equality of competitive opportunities between imported products from different countries
and between imported and domestic products has been confirmed by the Appellate Body in

                                               
     1242Uruguayan Recourse, BISD 11S/95, 100, para. 15;  Japan - Semi-conductors, BISD 35S/116, 161, para. 131;  US -

Agricultural Waiver, BISD 37S/228, 261-62, paras. 5.20-5.23.
     1243See, e.g., Panel Report on European Economic Community - Imports of Beef from Canada, adopted on
10 March 1981, BISD 28S/92, 98, paras. 4.2, 4.3.
     1244See Panel reports on United States - Section 337 of the Tariff Act of 1930 ("US - Section 337"), adopted on
7 November 1989, BISD 36S/345, para. 5.11;  Canada - Import, Distribution and Sale of Certain Alcoholic Drinks by
Provincial Marketing Agencies, adopted on 18 February 1992, BISD 39S/27, paras. 5.12-5.14 and 5.30-5.31; US - Malt
Beverages, BISD 39S/206, para. 5.30; US - Gasoline, WT/DS2/R, para. 6.10; Japan - Alcoholic Beverages, WT/DS8/R,
para. 6.33 and Bananas III, WT/DS27/R/ECU, paras. 7.179-7.180
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the application of a measure;  (ii) the existence of a benefit accruing to the United States; 
and (iii) the nullification or impairment of that benefit by the measure (causality).

(b) 1967 Cabinet Decision

10.95 The first distribution "measure" claimed by the United States to nullify or impair
benefits accruing to it under Article XXIII:1(b) is the Japanese Cabinet Decision on
Liberalization of Inward Direct Investment of 6 June 1967 ("1967 Cabinet Decision")1249.  The
Cabinet Decision gave three points as

"the basic direction of the countermeasures that the government should
adopt ... : (1) prevent disorder that may arise from the advancement of
foreign capital;  (2) create the foundation to enable our enterprises to
compete with foreign enterprises on equal terms;  and (3) actively strengthen
the quality of [domestic] enterprises and reorganize the industrial system so
that they can fully compete with foreign capital".1250

10.96 The United States asserts that this Cabinet Decision was a "watershed" in Japan's
efforts to restructure Japanese industry to resist imminent foreign competition following
capital liberalization in the 1960s, establishing a clear national priority to pursue
distribution policies aimed at protecting domestic manufacturers from foreign competition.
 According to the United States, this decision formally endorsed the use of
"countermeasures" to offset the effects of liberalization, making the protection of Japanese
markets from foreign competition a high national priority.  The decision further allegedly
emphasized that the distribution sector was a key area for renovation and improvement so
as to support the production sector, using a concerted industry-government approach.

10.97 Japan responds that the 1967 Cabinet Decision, which implemented the first stage of
capital liberalization, was concerned generally with modernization and improved efficiency
in the Japanese distribution sector so as to permit domestic industries to compete with
foreign rivals in the new, less regulated business environment.

10.98 Application of measure.  Although there can be little doubt that the 1967 Cabinet
Decision as a whole constitutes a measure, within the meaning of Article XXIII:1(b), we note
that the part of the decision addressing modernization of the Japanese distribution system
is more in the nature of a general policy statement than either a decision on particular
government actions or a mandate to private industry to follow governmental policy by
taking specific actions.  We further note that the parties differ on the issue of whether or not
this measure is still in effect.  While Japan submits and the United States concedes that the
1967 Cabinet Decision was repealed on 26 December 1980, the United States argues that the
repeal affects only that portion of the 1967 Cabinet Decision relating to controls on
international investment in Japan, not the distribution policies and liberalization
"countermeasures" directed by the 1967 Cabinet Decision.  In reply, Japan indicates that it is
impossible to respond adequately to this contention because the United States does not
specify which measures it believes resulted from the 1967 Cabinet Decision, and that in any
case any measures not specifically identified are not properly before this Panel.

10.99 Reviewing the 1967 Cabinet Decision, we note that it addresses, in general terms,
broad categories of measures which the Japanese Government considered as needing to be

                                               
     1249US Ex. 67-6.  It should be noted that the 1967 Cabinet Decision is also cited by the United States as a promotion
"countermeasure".
     1250Ibid, p.4.
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were not able to invest in their own distribution networks until the 1970s when investment
restrictions were progressively lifted.  Thus, foreign enterprises had to compete with
Japanese manufacturers for existing wholesalers and distributors to carry their products. 
JFTC Notification 17 limited the ability of foreign enterprises to outbid Japanese enterprises
in the competition for Japanese distributors by setting an arbitrarily low ceiling on the
amount of premiums that a manufacturer could give to a wholesaler or retailer in any one
year.  In addition, the United States argues that foreign manufacturers, which had no direct
relationships with Japanese wholesalers because of Japan's requirement that they deal with
a sole import agent, were prohibited from availing themselves of the exception under Item
2-4 of the JFTC Notification 17 which permitted the offering of unlimited premiums to the
employees of enterprises that were in exclusive, vertically-integrated relationships with the
manufacturer.

10.113 Japan responds that JFTC Notification 17 did not single out the photographic
materials industry:  more than 100 industries were covered.  In any event, the regulation
only restricted excessive premium offers to distributors, not other promotional activities. 
The rationale for the restriction was that excessive offers could impair fair and free price
competition in the distribution sector and could increase the distribution cost to the
detriment of consumer interests.  Low price offers, rebates and offers of goods to assist the
other parties' promotional activities were not regulated under this JFTC notification.  Japan
also argues that the United States misconstrues the nature of the exception found in Item 2-
4.  Premiums offered to employees of companies which were in a special relationship,
through share holdings or interlocking directorates, with the manufacturer, did not fall
under the regulation, because they were no different than premiums offered to one's own
employees.  The exception applied only to transactions which were virtually identical to
operations within a single entity.  Fuji and its primary wholesalers were not eligible because
they were not in such a special relationship.  Finally, as to the US arguments on investment
restrictions, Japan responds that during the period before capital liberalization, if Kodak
had wanted to use investments to establish and build relationships with any single-brand
primary wholesalers it could have done so.  According to Japan, Kodak's exclusive
importer, Nagase, could and did invest in distribution by buying two primary wholesalers;
 it could have legally made equity investments in Fuji's primary wholesalers if it had
wanted to.  For Japan, US arguments about capital restrictions interfering with Kodak's
business plans makes no sense because Kodak exercised virtually none of its legal options
during the period of restrictions on investments  or even after such restrictions were lifted.

10.114 Assessing the issue of impairment and causality, we note that JFTC Notification 17
appears to be directed at promotional activities with regard equally to domestic and foreign
products.  It is not specifically aimed at imports, nor does it specifically target film and
paper, even though it lists "photographic materials" among the many consumer products to
which it is directed.  Although there is reference in a press summary to the need to
counteract the influence of US capital1256, the JFTC explanation cites excesses in Japanese
industry leading to distortions in intrinsic competition for price, quality and beneficial
services, and "cut-throat sales practices promoted by huge capital power" as justifications
for the measure.1257

                                               
     1256Severe Restrictions on Businesses for Premium Offers:  Shatokuren Hears JFTC Explanations at Jyoshi Kaikan on
the 12th, Nihon Shashin Kogyo Tsushin, 20 June 1967, US Ex. 67-8, p. 1.  In this press summary, JFTC explained that
"[t]he primary objective of [Notification 17] is (a) rationalization of the distribution stage ... ;  and (b) eliminat[ion] of the
stronger prey upon the weaker sales competition based on the power of capital ... If US capital were to conduct [premium
offers] directed at the Japanese distribution sector. this would be no match for [Japan], so the restrictions should be applied
as a breakwater before liberalization".  Ibid.
     1257US Ex. 67-10, p. 2.
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argues that this report is not currently in effect.  According to Japan, MITI's policies
resulted in recommendations to industry in the 1960s and '70s on how to modernize
distribution policies.  These recommendations were made, and private businesses followed
them or ignored them at their own choosing.  This report, Japan maintains, was never
government action at all, and any substantive relevance of it ended decades ago when the
advice was either acted upon or ignored.

10.122 In examining the nature of the Sixth Interim Report, we note that the Distribution
Committee was a committee set up by MITI's Industrial Structure Council which itself was
an advisory council composed of academics and industry representatives, not government
officials.  And, whereas the Industrial Structure Council was established pursuant to a
Cabinet Order, the advisory nature of this Council and the Distribution Committee created
under it does not seem to be in doubt.  Applying the analysis we developed above in our
general discussion of governmental measures, we note that the Sixth Interim Report is
clearly not in the nature of a binding law or regulation.  It provides no incentives or
disincentives to the private sector to take any particular action.  Essentially, the Sixth
Interim Report is an analysis of the current and future status of the distribution sector that
recommends certain general policies for the government to follow in the distribution sector.
 Those listed specifically are (i) the promotion of organized and cooperative business
activity so as to realize economies of scale, (ii) the modernization of facilities and
management systems, (iii) the securing of workforce and personnel training, and (iv) the
rationalization of trade practices and transaction terms.  Since it is a general report to the
government, it cannot in itself be viewed as a government exhortation to the private sector
to take specific actions in the distribution sector and it does not entail the likelihood of
compliance as exemplified by Japan - Semi-conductors and Japan - Agricultural Products (see
paras. 10.45-10.50 above).  These recommendations are made in general terms;  they are not
specific enough to warrant concluding, even in the Japanese system, that they could have
the same effect as formal government action.  As such, the Sixth Interim Report appears to
be a study report setting out possible options for governmental action, and we are not
persuaded that it is in the nature of a measure attributable to the government.  Accordingly,
we find that the United States has not demonstrated that the Sixth Interim Report is a
measure within the meaning of Article XXIII:1(b). 

10.123 If despite our finding above, we assume that the Sixth Interim Report is a
governmental measure, there is still the question of whether or not it is still in force.  Since a
report by a quasi-governmental entity is normally not formally adopted or promulgated by
a government, it is not surprising that there is no evidence to suggest that it has been
withdrawn or otherwise disavowed by the Government of Japan.  Nonetheless, in light of
this lack of disavowal, and even if there are more recent government policy statements on
modernization of the Japanese distribution sector, if the Sixth Interim Report is a measure, it
may still be in effect.

10.124 Benefit accruing.  We recall the US argument that the benefits accruing to it are
legitimate expectations of improved market access to the Japanese film and paper market
emanating from the Kennedy, Tokyo and Uruguay Rounds, and that it could not have
foreseen Japan's intention to issue the Sixth Interim Report (1968) before the conclusion of
the Kennedy Round.  Similarly, the United States argues that it could not have anticipated
the impact of this measure on the Japanese film market as of the conclusion of the Tokyo
and Uruguay Rounds.  To this, Japan responds that the United States should have
reasonably anticipated the Sixth Interim Report as of June 1967 because the policies
discussed therein were the logical outgrowth of MITI's decision to help promote
modernization of the Japanese distribution sector, following a high-profile, publicized
debate on capital liberalization.  Japan further argues that the United States should
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Report is a measure for purposes of Article XXIII:1(b) or that it nullifies or impairs benefits
accruing to the United States in respect of black and white film and paper.  In respect of
colour film and paper, it has not shown any of the required elements of an Article XXIII:1(b)
claim.

(e) 1969 Seventh Interim Report

10.133 The fourth distribution "measure" is the Seventh Interim Report on "Systemization
of Distribution Activities, prepared by MITI's Industrial Structure Council's Distribution
Committee in July 1969.1271 Like the Sixth Interim Report of this committee, which has been
addressed above under the heading "standardization of transaction terms", the Seventh
Interim Report sets out a series of policy options for the consideration of MITI.  We note
that the Seventh Interim Report was issued as a "first step in meeting the challenges
currently facing Japan's distribution sector".1272  In the Committee's perception, the aim of
systemization was to improve functionality and productivity.  The Committee stated that
the best approach to systemization was to look at the distribution sector not as a cluster of
separate entities but as a single whole and thereby apply a systems approach. 
Acknowledging that with respect to goods the most important factor is distribution, the
Committee stated that systemization could only progress through centralized processing of
physical control at distribution centres and stock points.  The Committee identified three
approaches (commodity, institutional and functional) to systemization and proposed the
following policies to the government:  (i) establishing a Distribution Systemization Council;
 (ii) presenting guide posts and promoting standardization;  (iii) establishing a system for
providing distribution-related information;  and (iv) providing incentives in areas such as
financing and taxation.

10.134 The United States presents the Seventh Interim Report as, in essence, one of the key
foundation stones of Japan's alleged plan to systematize the distribution sector in Japan.  In
its view, the report suggests that to the extent that fostering efficiency becomes inconsistent
with protection against foreign competition, the latter goal should prevail.  The United
States argues in particular that the premise of distribution systemization was to reorganize
the Japanese distribution system along vertical and horizontal lines by (i) the formation and
strengthening of product-specific vertical distribution ties between a Japanese manufacturer
and various wholesalers, and between the wholesalers and retailers, and (ii) the creation of
linkages -- commercial, physical and information ties -- among horizontal elements of the
distribution system, which could be brought more easily into the systemized vertical
arrangement (paras. 5.81-5.82).  Japan counters that, in MITI's view, the backwardness of
the distribution system would render domestic manufacturers unable to compete with
foreign producers.  Specifically, the concern was that domestic manufacturers would be
stuck with existing distribution channels while foreign producers, freed from capital
restrictions, would be able to construct their own modern (and exclusive) distribution
channels (para. 5.83).

10.135 Application of measure.  As in the case of the Sixth Interim Report, the United States
contends that the Seventh Interim Report is a governmental measure and that it is
effectively still in force.  And Japan responds that the Seventh Interim Report is not a
governmental measure, that it is nothing more than a report of an advisory council, setting
out certain policy options for the government.  Japan further argues that this report is not
currently in effect.  According to Japan, MITI's policies resulted in recommendations to

                                               
     1271Distribution Systemization - Industrial Structure Council Distribution Committee, 22 July 1969 (Seventh Interim
Report 1969), US Ex. 69-4.
     1272Ibid, p.1.
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implemented.  Moreover, single-brand wholesale distribution of film is a common business
practice which prevails in every major market in the world.  Japan notes that its efforts
towards distribution rationalization did not end in the 1970s:  in 1990 MITI issued the
"Guidelines for Improving Trade Practices".

10.159 Application of measure.  The United States argues that the 1970 Guidelines represent a
classic form of Japanese administrative guidance and, in line with established case
precedent, they constitute a measure within the meaning of Article XXIII:1(b).  Japan's
position is that although the 1970 Guidelines constitute a form of administrative guidance
(the only cited distribution "measure" which Japan considers can be so characterized), this
particular administrative guidance is not a governmental measure because MITI merely
issued guidance with no government-provided benefit attached to compliance and no
government sanction attached to non-compliance.  Japan's position is that the 1970
Guidelines were simply general suggestions and lacked any legal force.  Thus, according to
Japan, the administrative guidance reflected in the 1970 Guidelines does not meet the two
criteria outlined in Japan - Semiconductors.

10.160 Our analysis of the 1970 Guidelines and subsequent actions taken by MITI and
various industry groups leads us to conclude that the 1970 Guidelines are more than a mere
set of suggestions.  When publishing the 1970 Guidelines in the MITI gazette, MITI
explained that it

"intends to see to it that improvement of terms of trade will be implemented
in accordance with this guideline.  As terms of trade deal with actual
commercial transactions, it is not appropriate to immediately rely on
legislative measures.  Accordingly we expect that the parties involved in
transactions understand the need for trade rationalization, and will make
voluntary efforts to achieve this purpose".1282

MITI went on to request  industry associations to formulate and implement more specific
transaction terms based on the 1970 Guidelines and to report back to MITI by November
1970.1283  As the United States notes, shortly after publication of MITI's 1970 Guidelines, the
photosensitivity wholesalers association published a "Transaction Outline" to implement
the association's own transaction terms based on the 1970 Guidelines and reported it to
MITI.1284  Later, in 1971, MITI commissioned the Chamber of Commerce, along with the
MITI-established Transaction Terms Standardization Committee and domestic
photographic materials trade associations, to draft a "Model Contract" based upon the
transaction terms outlined in the 1970 Guidelines for the photographic film sector.1285  When
publishing the standard transaction contract for photographic film in the spring of 1972, the
Chamber stated that its actions were pursuant to the MITI request.1286  Japan questions the
scope of these implementation activities and responds that most elements of transactions
were not regulated by the Transaction Outline or the Standard Contract and that it was left
open to competitors to offer more favourable non-standardized transaction terms.

                                               
     1282Japan Ex. B-24, p. 1.
     1283US Ex. 70-3;  Japan Ex. B-24.
     1284A Policy Outline, dated November 28, 1970, on Commercial Transactions was submitted by the Shashoren to
replace MITI's Recommended Guidelines for More Appropriate Transactions, Nihon Shashin Kogyo Tsushin,
10 December 1970, Japan Ex. B-31.
     1285Draft a Standard Contract for Film with Criteria for Standardization of Transaction Terms, Zenren Tsuho,
August 1971,  US Ex. 71-11.
     1286Standard Contract Drafted for Photo Film Based on the Transaction Standardization Guideline Assigned to the
Japan Chamber of Commerce by MITI, US Ex. 24.
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result.  In this regard, we note the degree to which this measure is more specific in its
analysis and recommendations as compared to the previous three "measures".  Even if the
United States should have been aware in 1967 that there was a trend towards vertical
integration in the film and paper industry, and that  MITI was seeking to promote
modernization of the distribution sector, including rationalization of transaction terms, we
do not believe that the United States should have been aware at that time that MITI would
be enunciating a detailed set of product-specific recommendations covering the
rationalization or standardization of transaction terms in the photographic film sector. 
Accordingly, we find that the United States should not be charged with having reasonably
anticipated the existence of the 1970 Guidelines prior to the conclusion of the Kennedy
Round.  However, to the extent that any legitimate expectations exist, we find that these
relate only to black and white film and paper.

10.166 With respect to Japan's concessions at the conclusion of the Tokyo and Uruguay
Rounds, it is difficult to conclude that the United States could not reasonably anticipate this
1970 measure and its application as of 1979 and 1993.  Although we can conceive of
circumstances where the exporting WTO Member may not reasonably be aware of the
significance of a measure for or its potential disparate impact on imported products until
some time after its publication, the United States has not demonstrated the existence of any
such circumstance here, where the measure is specific to the film sector.  Accordingly, we
find that the United States has not demonstrated that in relation to 1970 Guidelines that it
has legitimate expectations of improved market access with respect to film and paper
emanating from the Tokyo or Uruguay Rounds.

10.167 Impairment and causality.  The United States contends that application of the 1970
Guidelines, establishing industry standards for discounts, rebates, terms of payment, and
dispatched employees, upset the competitive relationship between imported and domestic
photographic materials in several ways.  The standardization of transaction terms chilled
the ability of foreign manufacturers to offer competitive terms to Japanese wholesalers: 
first, by setting uniform transaction terms, limiting the ability of foreign enterprises to
outbid their Japanese competitors;  second, by establishing shortened payment terms that
enhanced the financial strength of Japanese manufacturers at the expense of wholesalers,
and positioned domestic manufacturers to better withstand foreign penetration;  and third,
by establishing standardized terms, in particular volume rebates, that were by their very
nature more beneficial to Japanese manufacturers with large market share.

10.168 Japan responds that the starting point for the analysis should be the wording of the
1970 Guidelines which did not either mandate uniform transaction terms or provide specific
transaction terms to be followed by manufacturers, primary wholesalers, secondary
wholesalers or retailers.  The 1970 Guidelines only made general suggestions related to
payment terms, volume discounts, and rebates, including that:  (i) interest should be
charged for an unusually long payment period (neither the reasonable payment period, the
amount of interest to be charged, nor other terms were specified);  (ii) volume discounts
should have clear transparent terms (whether and under what circumstances such
discounts should be granted and the amount of the discounts were not specified);  and
(iii) rebates should be minimized (with no details at all about the specific terms of rebates). 
The 1970 Guidelines urged the adoption of economically rational transaction terms, and
then left it to individual manufacturers, wholesalers and retailers to establish their own
specific terms.

10.169 Japan points out that, in fact, the transaction terms of individual manufacturers may
and do vary, e.g., Fuji had and continues to have different transaction terms with each of its
four independent primary wholesalers.  Japan further states that MITI believed that
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even assuming that MITI's distribution modernization policies during the 1960s and '70s
encouraged single-brand distribution of film and paper as a means to exclude foreign
brands from traditional distribution channels, these trends began well in advance of the
conclusion of the Kennedy Round.  Japan maintains that the United States should have
reasonably anticipated the Basic Plan a fortiori as of the conclusion of the Tokyo and
Uruguay Rounds.

10.183 In assessing the issue of what the United States should have anticipated at the
conclusion of the Kennedy Round in relation to the 1971 Basic Plan, even if we are not
convinced by the US characterization of the plan as an "opaque, informal measure", neither
are we convinced by Japan's argument that this plan and the relatively detailed
recommendations contained therein should have been anticipated as part of a "logical
outgrowth of MITI's ongoing distribution modernization policies".  We recall our
conclusion that normally a Member should not be considered to have anticipated a measure
adopted after the conclusion of a tariff negotiating round.  Thus, even if the United States
should have been aware in 1967 that there was a trend towards vertical integration in the
film and paper industry, and that MITI was seeking to promote modernization of the
distribution sector, including systemization of distribution practices, we do not believe that
the United States necessarily should have been aware at that time that MITI would be
enunciating a detailed set of recommendations covering systemization of distribution
practices in the Japanese economy.  Accordingly, we find that the United States should not
be charged with having reasonably anticipated the existence of the 1971 Basic Plan prior to
the conclusion of the Kennedy Round.  However, to the extent that any legitimate
expectations exist, these relate only to black and white film and paper.

10.184 With respect to Japan's concessions at the conclusion of the Tokyo and Uruguay
Rounds, it is difficult to conclude that the United States could not reasonably anticipate this
1971 measure and its application (to the extent this occurred) as of 1979 and 1993.  Although
we can conceive of circumstances where the exporting WTO Member may not reasonably
be aware of the significance of a measure for or its potential disparate impact on imported
products until some time after its publication, the United States has not demonstrated the
existence of any such circumstance here.  Accordingly, we find that the United States has
not demonstrated that in relation to 1971 Basic Plan that it has legitimate expectations of
improved market access emanating from the Tokyo or Uruguay Rounds.

10.185 Impairment and causality.  The United States argues that the 1971 Basic Plan
announced that "modernization" of the Japanese distribution sector was urgent from the
standpoint of capital liberalization "countermeasures"1304 and that for individual industrial
sectors "the decisive approach here is to regard the entire distribution process from
production to consumption as a single system".1305  According to the United States, the plan
was thus a prime example, along with the Seventh Interim Report, of Japan's intent to
promote vertical keiretsu in its systemization policy.1306  The United States argues that these
facts are clear examples of the manner in which MITI sought to upset the competitive
relationship between domestic and imported film and paper in Japan.  Japan argues that the
1971 Basic Plan recommended systemization in the distribution sector of the Japanese
economy and in doing so, did not discriminate in favour of domestic industries.  According
to Japan, systemization and the resulting improved efficiencies and modernization in the
distribution sector were and are to the benefit of all manufacturers, domestic and foreign
alike.

                                               
     1304US Ex. 71-10, p. 2.
     1305Ibid, p. 4.
     1306Ibid, p. 6.
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10.186 Our assessment of the impact of this 1971 Basic Plan is that the policy
recommendations for systemization and modernization in the Japanese distribution sector
are addressed to distribution of products in the national economy at large, without regard
to the source of the products involved.  Also, even if one of the concerns expressed by MITI
and the Distribution Systemization Promotion Council in advancing the plan was to
address "capital liberalization countermeasures", this concern does not appear to be
reflected in the actual recommendations advanced in the plan.  Rather, the
recommendations appear to be neutral as to source of the products, whether domestic or
foreign, promoting the standardization and modernization of business practices and
management techniques, including computerization.  Indeed, as noted in the Seventh
Interim Report, imported products were expected to benefit from the systemization of
distribution.  Although it is possible that a measure that is formally neutral as to origin of
products could nonetheless be applied in a manner that results in upsetting the competitive
relationship between domestic and imported products to the detriment of imports, the
United States has not been able to point to any specific instances where the 1971 Basic Plan
has done so in respect of US film or paper.  Nor, for that matter, has it shown that this
measure would be likely to lead to such a result.

10.187 Even if we assume that the 1971 Basic Plan constitutes administrative guidance to
the Japanese film industry to integrate vertically and use single-brand primary wholesalers,
the US complaint has a significant timing problem in that the two dominant film
manufacturers in Japan (Fuji and Konica) had virtually completed single-brand vertical
integration of their wholesale distributors well in advance of the 1971 Basic Plan. 

10.188 On the evidence before us, we are not persuaded that recommendations of the 1971
Basic Plan, and their implementation in the Japanese economy (to the extent this occurred),
have resulted in upsetting the competitive relationship between domestic and US film and
paper in the Japanese market.  Accordingly, we find that the United States has not
demonstrated that the 1971 Basic Plan nullifies or impairs benefits accruing to the United
States within the meaning of Article XXIII:1(b).

10.189 Thus, while the United States has shown that the 1971 Basic Plan is a measure for
purposes of Article XXIII:1(b) and that it should not be held to have anticipated the plan in
relation to its Kennedy Round expectations in respect of black and white film and paper, it
has not demonstrated that the plan nullifies or impairs benefits accruing to the United
States in respect of black and white film and paper.  In respect of colour film and paper, it
has shown only one of the required elements of an Article XXIII:1(b) claim -- the existence
of a measure.
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the advice was either acted upon or ignored.

10.194 Applying the analysis developed above, we note that the 1975 Manual is not a law
or regulation nor does it provide incentives or disincentives to the private sector to take
particular action.  However, in further addressing the issue of whether or not the 1975
Manual is a governmental measure, we find that the evidence is somewhat conflicting. 
Whereas the Distribution System Development Centre was established and initially funded
by MITI, there is nothing in the record to suggest that the centre's staff were governmental
employees.  Also, the membership of the working group which collaborated in the
preparation of the manual appears to have come from private industry.  On the other hand,
the content of the 1975 Manual and the mandate for its preparation suggest a linkage to
governmental policy on distribution systemization.  And, as noted above, the foreword to
the manual states that the development of the manual "is one part of MITI's policy ... "1313; 
it concludes by expressing the centre's hope "for the widespread adoption of this manual ...
".1314  This, of course, is not a statement by the Government of Japan, but by the centre itself.
 There is no evidence that the 1975 Manual was endorsed by MITI, as was the case for the
1970 Guidelines and the 1971 Basic Plan.  On balance, in contrast to our conclusions on this
issue in respect of the 1970 Guidelines and the 1971 Basic Plan, we consider that the
evidence on this issue suggests that the 1975 Manual does not have sufficient government
imprimatur to be considered a governmental measure in this case.  There is not the
likelihood of compliance as exemplified by Japan - Semi-conductors and Japan - Agricultural
Products, discussed earlier.  Accordingly, we find that the United States has failed to
demonstrate that the 1975 Manual is a measure within the meaning of Article XXIII:1(b).

10.195 If, however, we assume that the 1975 Manual is a governmental measure, we still
have to consider whether it is currently in effect.  Although one may question whether the
particular recommendations contained therein still have relevance in the Japanese market
some 22 years after their publication, there is no evidence to suggest that the plan has ever
been revoked.  Assuming that the 1975 Manual is a measure, it may still be in effect.

10.196 Benefit accruing.  We recall the US argument that the benefits accruing to it are
legitimate expectations of improved market access to the Japanese film and paper market
emanating from the Kennedy, Tokyo and Uruguay Rounds, and that it could not have
foreseen the 1975 Manual -- part of "the Japanese government's array of opaque, informal
measures" -- before conclusion of the Kennedy Round.  The United States also argues that it
could not reasonably foresee the impact of the 1975 Manual on the Japanese film and paper
market even as of the conclusion of the Tokyo and Uruguay Rounds.  To this, the Japanese
Government responds that the United States should have reasonably anticipated the 1975
Manual as of June 1967 because the policies discussed therein were the logical outgrowth of
MITI's ongoing distribution modernization policies aimed at rationalization of transaction
terms and systemization of distribution practices.  Japan further argues that even assuming
that MITI's distribution modernization policies during the 1960s and '70s encouraged
single-brand distribution of film and paper as a means to exclude foreign brands from
traditional distribution channels, these trends began well in advance of the conclusion of the
Kennedy Round.  Japan maintains that the United States should have reasonably
anticipated the measure a fortiori as of the conclusion of the two later Rounds.

10.197 Assessing the issue of what the United States should have anticipated at the
conclusion of the Kennedy Round in relation to the 1975 Manual, even if we are not
convinced by the US characterization of the manual as an "opaque, informal measure",

                                               
     1313Ibid, foreword.
     1314Ibid.
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this concern does not appear to be reflected in the actual analysis or recommendations
advanced in the manual. For example, the manual explains that systemization of
distribution has been emphasized in recent years for the following five reasons: 
(i) balancing supply and demand;  (ii) controlling price increases;  (iii) coping with labour
shortages and wage increases;  (iv) timely handling of increasing flows of distributed goods;
 (v) creating a management system for the information age.1317  In addition, the
recommendations appear to be directed at promoting the standardization and
modernization of business practices and management techniques, including
computerization.  Indeed, as noted in the Seventh Interim Report, imported products were
expected to benefit from the systemization of distribution.  Although it is possible that a
measure that is formally neutral as to origin of products could nonetheless be applied in a
manner that results in upsetting the competitive relationship between domestic and
imported products to the detriment of imports, the United States has not been able to point
to any specific instances where such systemization of the distribution sector in the Japanese
film industry has undermined market-access conditions for US film or paper.

10.201 Even if we assume that the 1971 Basic Plan constitutes administrative guidance to
the Japanese film industry to integrate vertically and use single-brand primary wholesalers,
the US complaint has a significant timing problem in that the two dominant film
manufacturers in Japan (Fuji and Konica) had virtually completed single-brand vertical
integration of their wholesale distributors well in advance of the 1975 Manual.

10.202 On the evidence before us, therefore, we are not persuaded that the 1975 Manual
and its implementation in the Japanese economy (to the extent this has occurred), have
resulted in upsetting the competitive relationship between domestic and US film and paper
in the Japanese market.  Accordingly, we find that the United States has not demonstrated
that the 1975 Manual impairs nullifies or impairs benefits accruing to the United States
within the meaning of Article XXIII:1(b).

10.203 Thus, while the United States has shown that it should not be held to have
anticipated the 1975 Manual in relation to its Kennedy Round expectations in respect of
black and white film and paper, it has not demonstrated that the 1975 Manual is a measure
for purposes of Article XXIII:1(b) or that it nullifies or impairs benefits accruing to the
United States in respect of black and white film and paper.  In respect of colour film and
paper, it has not shown any of the required elements of an Article XXIII:1(b) claim.

                                               
     1317Ibid, pp.117-118.
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"countermeasures" to be taken in carrying out liberalization:

"If, therefore, our enterprises are to compete against foreign capital on equal
terms, the following would be necessary: companies must improve their own
quality and pursue the organization of the industrial system, intensively
strengthen the capacity for technological development, organize the financial
system in parallel with the organization of the industrial system, and lower
of long-term interest rates.

On the other hand, it would be necessary to restrain foreign enterprises
coming into Japan after liberalization from disturbing order in domestic
industries, by resorting to the strength of their superior power, and from
advancing into the non-liberalized sectors by evading control.

The establishment of these countermeasures for strengthening the capacity of
our enterprises for international competition and for preventing foreign
enterprises from disturbing order in our industries and market would be a
basic necessity if the liberalization is to be promoted and if our people are to
enjoy its economic benefits.
 ...
The basic direction of the countermeasures that the government should
adopt are the following three points:

1) Prevent disorder that may arise from the advancement of foreign
capital;

2) Create the foundation to enable our enterprises to compete with
foreign enterprises on equal terms;

3) Actively strengthen the quality of [domestic] enterprises and
reorganize the industrial system so that they can fully compete with
foreign capital".1332

10.242 We recall the US claim that in July 1967, the Cabinet adopted the recommendations
of the FIC and its Expert Committee that the Premiums Law should be used as a
liberalization "countermeasure" by establishing fair competition codes.  According to the
United States, the government directed that the codes were to be established by industry
representatives and trade associations, as provided under Article 10 of the Premiums Law,
and the government would exercise "active guidance".1333  Japan responds that it does not
believe it is necessary to address fair competition codes or fair trade councils as none of
them cover photographic film or paper.  Nevertheless, Japan argues that it was considered
desirable for effective enforcement of the Premiums Law to have business entities agree on
self-restraint of excessive premiums and misleading representations, and to prevent actual
violations of the Premiums Law.  According to Japan, it is against this background that the
Premiums Law allows business entities to adopt, subject to the JFTC's approval, fair
competition codes on premiums and representations.  Japan also argues that, contrary to
the US allegation, the Cabinet did not adopt the FIC Expert Committee Report.  Therefore,
Japan submits, the Japanese Government did not exercise "active guidance".

10.243 Application of measure.  Although there can be little doubt that the 1967 Cabinet
Decision as a whole constitutes a governmental measure, within the meaning of
Article XXIII:1(b), the parties differ on the issue of whether or not this measure is still in

                                               
     1332MITI History Vol. 17, pp. 379-388, (provisional translation) US Ex. 67-6, p. 4.
     1333US Ex. 67-5, A and B.
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10.256 We note that both parties agree that between 1967 and 1996, JFTC Notification 17
was a governmental measure.  We also note that they both agree that the measure was
repealed in April 1996.  The issue before us, therefore, is whether or not we should take
cognizance of what the United States describes as a continuation of the policy of JFTC
Notification 17 by means of Designation 9 of JFTC Notification 15 (1982), the latter not
having been specifically identified in the US panel request.  On this issue, we recall that
JFTC Notification 17 itself was also not specifically identified in the panel request, but that
we decided to permit its inclusion within our terms of reference given that it was a measure
taken pursuant to the Premiums Law which was specifically identified in the request.  JFTC
Notification 15 of 1982, in contrast, is a "measure" taken pursuant to Article 2.9 of the
Antimonopoly Law of 1947.  While the Antimonopoly Law was cited in the panel request, it
was cited only in respect of a "measure" relating to dispatched employees.  Consequently,
we found that "measures" unrelated to dispatched employees (i.e., a "measure" relating to
international contract notification and to guidance on loss-leader advertising and dumping)
were not within our terms of reference.  Consistent with that finding we also do not
consider Designation 9 of JFTC Notification 15 to be within our terms of reference. 
Moreover, even if we were to consider that it is appropriate to take into account the
US argument that the policy underlying JFTC Notification 17 (1967) has continued to be
applied under Designation 9 of JFTC Notification 15 (1982), we note that the United States
has not demonstrated that the policy underlying JFTC Notification 17 has been continued
through ongoing administrative guidance under the Designation.

10.257 Benefit accruing.  The United States argues that the benefits accruing to it are
legitimate expectations of improved market access to the Japanese film and paper market
emanating from tariff concessions made by Japan in the Kennedy, Tokyo and Uruguay
Rounds, and that it could not have anticipated the impact of JFTC Notification 17 at the
time of the Kennedy Round negotiations because there were no pertinent facts available at
that time concerning the actions Japan was preparing to take to implement its liberalization
"countermeasures" programme.  Similarly, the United States argues that it could not have
anticipated the impact of this measure as of the conclusion of the Tokyo and Uruguay
Rounds.  We also recall the Japanese position that the United States cannot properly claim
to have any legitimate expectations of such improved market access because the first
Japanese tariff concessions on film and paper -- limited to black and white film and paper --
occurred at the conclusion of the Kennedy Round on 30 June 1967, more than a month and
a half following issuance of JFTC Notification 17 on 10 May 1967.  Japan further argues that
the measure should have been anticipated a fortiori as of the conclusion of the Tokyo and
Uruguay Rounds.

10.258 In our view, given that the publication of JFTC Notification 17 predated the
conclusion of the Kennedy Round, it is difficult to conclude that the United States should
not be held to have anticipated JFTC Notification 17 in advance of Japan's first tariff
concessions on film and paper.  As we noted earlier, the United States is charged with
knowledge of Japanese regulations on publication.  Although we can conceive of
circumstances were the exporting WTO Member may not reasonably be aware of the
significance of a measure for or its potential disparate impact on imported products until
some time after its publication, the United States has not demonstrated the existence of any
such circumstance here.  This is particularly true given that as of 1967 the current structure
of the Japanese film market was largely in place, i.e., there were only a few primary film
wholesalers and single-brand distribution of film was typical, it would seem that the United
States should have been able to assess the impact of this measure, if any, on the Japanese
market for film at the time it was introduced.  Thus, we are not persuaded that the United
States has met its burden of establishing that in relation to JFTC Notification 17, it has
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has not shown any of the required elements of an Article XXIII:1(b) claim - except that it is a
measure under Article XXIII:1(b).

(c) 1977 JFTC Notification 5 on premium offers to consumers

10.265 The third promotion "measure" cited by the United States is JFTC Notification 5 on
Restriction on Premium Offers to Consumers of 1 March 1977 ("JFTC Notification 5").
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10.277 As noted above, JFTC Notification 5 applies equally to domestic and imported
products.  Nonetheless, we do not rule out the possibility that a measure which appears to
be formally neutral as to the origin of products may be shown to be applied a manner that
upsets the competitive relationship  between domestic and foreign products to the
detriment of imports.  In this connection, the United States cites two examples in its claims
in respect of the Retailers Code that involve premium offers to retail customers.  As
explained in our later discussion of the Retailers Code, we do not consider that these
examples establish that Japan's limitations on premium offers to retail customers have
resulted in upsetting the competitive relationship between domestic and US film and paper
in the Japanese market.  Accordingly, we find that the United States has not demonstrated
that JFTC Notification 5 nullifies or impairs benefits accruing to the United States within the
meaning of Article XXIII:1(b).

10.278 Thus, while JFTC Notification 5 may be viewed as a measure for purposes of Article
XXIII:1(b), the United States has not shown that it should not be held to have anticipated
the measure nor that the measure nullifies or impairs benefits accruing to the United States
in respect of black and white film and paper.  In respect of colour film and paper, it has
only shown one of the required elements of an Article XXIII:1(b) claim -- the existence of a
measure.

(d) 1981 JFTC Guidance on Dispatched Employees

10.279 The fourth promotion "measure" cited by the United States is JFTC guidance of
December 1981 recommending the establishment of rules on the use of dispatched
employees ("JFTC Guidance on Dispatched Employees").1347  In October 1979, the JFTC
proposed and the Cabinet approved the establishment of a Distribution Sector Office
("DSO") to "administer duties pertaining to unfair trade practice designations related to
distribution".1348  Following its establishment, the DSO studied 16 business sectors, issuing
its findings on cameras and photographic materials in December 1981, in which it advised
"camera, photographic materials, colour photo laboratories and related industries" to
address "problems" created by manufacturers dispatching employees to large retail stores. 
The alleged administrative guidance takes the form of a statement by a DSO official of the
JFTC, in an article entitled "The Status of Distribution of Cameras".  The relevant part of this
article states the following:

"The JFTC is issuing guidance to the camera, photographic accessories,
colour photo lab and related industries to examine the use of self-regulating
measures with respect to the permanent dispatch of sales people so as not to
go too far as manufacturers' sales promotion methods or as acts based on the
buying power of volume sales stores".1349

10.280 The US view is that dispatched employees are a unique form of economic
inducement between businesses:  they reduce costs for wholesalers and retailers and
thereby allow for increased sales based upon cost or price reductions passed down the line
of distribution.  We also recall the Japanese response that the photographic industry was
working on standards for the dispatch of personnel even before the JFTC published the
result of the "Survey of Distribution of the Camera Industry" in December 1981.

10.281 Application of measure.  The United States claims that the JFTC Guidance on
                                               
     1347Kosugi Misao, Trade Practices Department, Distribution Sector Office JFTC, Status of Distribution of Cameras,
Kosei Torihiki, No. 377, March 1982, pp. 45-49, US Ex. 82-3, p. 8.
     1348Cabinet Order No. 43 of 1979, US Ex. 79-1.
     1349US Ex. 82-3, p. 8.
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issue in respect of the Tokyo Round.

10.286 With respect to Japan's Uruguay Round concessions, which were granted
subsequent to the measure, it is difficult to conclude that the United States should not be
held to have anticipated this already existing measure.  Again, although we can conceive of
circumstances where the exporting WTO Member may not reasonably be aware of the
significance of a measure for or its possible differential impact on imported products until
some time after its original publication, the United States has not demonstrated the
existence of any such circumstance here.  Accordingly, we find that the United States has
not demonstrated that in relation to JFTC Guidance on Dispatched Employees, it has
legitimate expectations of improved market access emanating from the Uruguay Round
concessions.

10.287 Impairment and causality.  The United States argues that the JFTC's Guidance on
Dispatched Employees results in the restriction of a unique form of economic inducement
between businesses.  According to the United States, the ability of manufacturers and
wholesalers to dispatch employees to retailers reduces costs to such retailers and thereby
allows for increased sales based upon cost or price reductions passed down the line of
distribution.  Japanese responds that the photographic industry was already working on
standards for the dispatch of personnel before the JFTC published the result of the "Survey
of Distribution of the Camera Industry" in December 1981 (para. 5.249).  Moreover,
according to Japan, the particular guidance in issue is not addressed to the film and paper
sectors of the photographic materials industry.

10.288 The JFTC Guidance on Dispatched Employees arguably led to the Self-Regulating
Measures, discussed in the next section.  Those measures contain limitations on dispatched
employees and therefore effectively fulfil the guidance.  However, we will consider the
effect of measures limiting dispatched employees in this section because the United States
addresses the issue here and not in respect of the Self-Regulating Measures.  At the outset,
we note that there is disagreement between the parties as to whether or not this guidance
applies to the film and paper sectors.  The guidance applies to the "camera, photographic
accessories, colour photo lab and related industries".1350  The film and paper sectors are not
explicitly mentioned in the guidance.  While it is possible that these sectors felt bound by
the guidance under the "related industries" language, we recall that the 1970 Guidelines
stated: "Dispatched employees are rarely seen at general photography materials retailers". 
Thus, we have doubts as to whether this guidance was directed at the film and paper
sectors.

10.289 To the extent that the guidance does apply to the film and paper sectors, we note
that in calling for the use of self-regulating measures with respect to the permanent
dispatch of sales people, the JFTC Guidance on Dispatched Employees potentially limits
one form of promotional activity.  However, the United States has not provided any
evidence to the Panel of how this particular measure has had any adverse effect on the
efforts of foreign film and paper manufacturers to market their products in Japan.  As noted
above, there is evidence that the use of dispatched employees in the film and paper sector is
not significant.

10.290 Also as noted above, this measure on its face affects domestic and imported
products equally.  Nonetheless, we do not rule out the possibility that a measure which
appears to be formally neutral as to the origin of products may be shown to be applied in a
manner that could upset the competitive relationship between domestic and foreign

                                               
     1350US Ex. 82-3, p. 8.
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products to the detriment of imports.  There is no evidence in the record before us that this
has occurred in respect of this measure.

10.291 The lack of evidence of impact, when combined with the Japanese statement --
unrebutted by the United States -- that the photographic industry was already working on
standards in this area prior to the JFTC guidance, leads us to find that the United States has
failed to demonstrate that the application of JFTC Guidance on Dispatched Employees has
nullified or impaired benefits accruing to it in terms of Article XXIII:1(b).

10.292 Thus, JFTC Guidance on Dispatched Employees may be viewed as a measure for
purposes of Article XXIII:1(b) and the United States has shown that it should not be held to
have anticipated the measure in respect of its expectations on black and white film and
paper from the Kennedy Round and on the full range of products at issue in respect of the
Tokyo Round. It has not shown, however, that the measure nullifies or impairs its benefits
in terms of Article XXIII:1(b).  In respect of the Uruguay Round, it has only shown one of
the required elements of an Article XXIII:1(b) claim  -- the existence of a measure.

(e) 1982 Self-Regulating Measures on Fairness In Trade and Establishment of the Fair
Trade Promotion Council

10.293 The fifth and sixth promotion "measures" cited by the United States are the Self-
Regulating Measures concerning Fairness in Trade with Business, issued in June 1982 ("Self-
Regulating Measures on Fairness in Trade")1351, and the Establishment of the Fair Trade
Promotion Council on 23 December 1982.1352  Because of the close interrelatedness of these
two "measures", we shall consider them together in this section.

10.294 The Self-Regulating Measures on Fairness in Trade, which are set out in Part II,
concern (i) the dispatch of employees by manufacturers or wholesalers to retailers for the
purpose of sales promotion or other sales activities, and (ii) standards on promotional
money and contributions.

10.295 The Fair Trade Promotion Council was established by the domestic photographic
industry on 23 December 1982.  According to its Articles of Association, the council is to,
inter alia, establish fair transaction order in the photographic industry and to promote and
enforce the Self-Regulating Measures on Fairness in Trade.1353  The council consists of six
groups, including Zenren (retailers association), Shashoren (photosensitive materials
distributors' association), Zenraboren, the Photo-Sensitive Materials Manufacturers'
Association, the Camera Industry Association and the Supplies Industry Association. 
Article 17 provides that "[e]stablishing or abolishing the provisions of these Articles of
Association and the responsibilities of this Council, shall require prior approval from the
Japan Fair Trade Commission".1354

10.296 Application of measures.  The issue here is whether the establishment of the Fair Trade
Promotion Council and the issuance and application of the Self-Regulating Measures on
Fairness in Trade can be ascribed to the Government of Japan (the JFTC).  We recall the US

                                               
     1351Camera Times, "Self-Regulating Measures Regarding Making Business Dealings with Trading Partners Fair"
("Self-Regulating Rules on Fairness in Trade"), 22 June 1982, US Ex. 82-8, pp. 1-3.
     1352The National Photography Industry Fair Trade Promotion Council Articles of Association, 23 December 1982, see: 
Fair Trade Promotion Council Established:  "An Attempt to Improve the Structure of the Industry"  Fujimori Masao
(Misuzu) Appointed Chairman of the Council, in:  Zenren Tsuho, January 1983, pp. 46-47, US Ex. 83-3, pp. 2 ff.
     1353The council also enacted the 1984 Self-Regulating Standards regarding Representation of Developing Fees for
Colour Negative Film (15 May 1984), US Ex. 84-4 (see below).
     1354US Ex. 83-3.
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by JFTC officials to adjust its second shipment and to announce at store counters when the
products were sold out.1371  It is not clear to us that compliance with most of these terms
would seriously hinder the VR campaign.  In any event, Japan contests whether such
guidance was given.  In this regard, we note that other evidence submitted by the United
States suggests that the VR campaign was limited by promises made to Zenren.1372 
Considering all the evidence taken together, it appears that the pressure put on Kodak's
subsidiary by Zenren was by far the major factor impacting the VR campaign.  The pressure
from Zenren has not been shown to have emanated in any way from the JFTC.  Thus, we
find that the United States has not come forward with a sufficient demonstration of how
statements made to Kodak representatives by JFTC and council officials in relation to the
VR campaign could be said to have impaired competitive market-access conditions accruing
to the United States.  According to the evidence of record, it appears that Kodak did carry
out a successful if somewhat abbreviated VR campaign.  Finally, we note that this 14 year-
old incident is the only one cited by the United States.

10.309 Accordingly, given this lack of evidence of how the Self-Regulating Measures on
Fairness in Trade have nullified or impaired legitimate market-access expectations accruing
to the United States, we do not find that the United States has met its burden in this regard.

10.310 Thus, the Self-Regulating Measures on Fairness in Trade and the establishment of
the Fair Trade Promotion Council may be viewed as measures for purposes of Article
XXIII:1(b) and the United States has shown that it should not be held to have anticipated
them in respect of its expectations on black and white film and paper from the Kennedy
Round and on the full range of products at issue in respect of the Tokyo Round.   It has not
shown, however, that they nullify or impair benefits within the meaning of Article
XXIII:1(b).  In respect of the Uruguay Round, it has only shown one of the required
elements of an Article XXIII:1(b) claim -- the existence of a measure.

(f) 1984 Self-Regulating Standards

10.311 The seventh promotion "measure" cited by the United States is the Promotion
Council's issuance in May 1984 of "Self-Regulating Standards Concerning Display of
Processing Fees for Colour Negative Film" ("1984 Self-Regulating Standards").1373  These
standards prescribe the manner in which prices for film developing and printing may be
represented.  Specifically, they define the information that film processing businesses
("those who receive colour film directly from the general consumer for processing") should
use in connection with representations of prices for colour film developing and printing,
including the

                                               
     1371Affidavit of Ishikawa Sumio, Nagase official, US Ex. 97-10.
     1372"Trial Pack Acclaimed in America, but in Japan ...?".  Shukan Shashin Sokuho, 29 July 1983, p. 2, quoting Nagase
Kodak Deputy Yokoyama, US Ex. 83-19, p. 2.
     1373National Photography Industry Fair Trade Promotion Council, 15 May 1984, "The Self-Regulating Standards
Regarding Representation of Developing Fees for Colour Negative Film", US Ex. 84-4;  Kosei Torihiki Joho, No. 993, 28
May 1984, "Photo Industry to Establish Self-Regulating Standards Regarding Representations of Development and
Printing Price, etc.", US Ex. 84-3.
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(g) 1987 The Retailers Fair Competition Code and the Retailers Council

10.321 The eighth and final promotion "measure" cited by the United States is the JFTC
approval, in March 1987, of the Retailers Fair Competition Code ("Fair Competition Code")
and its enforcement body, the Retailers Fair Trade Council ("Retailers Council").1381  On
31 March 1987, acting pursuant to Article 10(1) of the Premiums Law, the JFTC approved
the Fair Competition Code and its enforcement body, the Retailers Council.  The objectives
of the Fair Competition Code are stated to be "to protect the general consumers' appropriate
product selection, prevent the unfair inducement of customers, and thereby to secure fair
competition".1382  By its terms, the code applies to "camera category" (as translated by Japan)
or "cameras and related products" (as translated by the United States)1383, not explicitly
including film or paper, and sets out rules regarding representations made by retailers of
these products, including in relation to storefront displays, fliers, price comparisons
("representation of dual prices"), instalment sales, the use of expressions such as "very best",
"cheapest" and "new release", comparative representations of quality, performance and
transaction terms, and prohibitions on misleading representations and loss-leader
advertising.  These objectives, definitions and standards are covered in Articles 1 through
12 of the code.  Article 13 establishes the Retailers Council "to achieve the objectives of this
code", and Article 14 lists the activities of the Retailers Council, including those pertaining
to making adjustments to how the code is being observed, investigating suspected
violations of the code, taking necessary steps against those who have violated the code,
processing complaints received from general consumers, making the Premiums Law and
"other laws and ordinances pertaining to fair trade widely understood and preventing
violations thereto", and "liaison with the competent authorities".  Articles 15 through 17
then deal with investigation and decisions on violations.  Finally, Article 18 states that the
Retailers Council may establish regulations to execute and operate the code, and that
"[p]rior to establishing or making amendments to the regulations ... [the Retailers Council]
shall obtain approval from the Japan Fair Trade Commission".1384

10.322 The US view is that the Japanese Government, in approving the Fair Competition
Code and the Retailers Council, has delegated authority to the Retailers Council to take
enforcement actions under both the code and the Premiums Law.  The United States also
argues that the standards established by the Fair Competition Code apply to the activities
of all businesses selling photographic items, and that although it does not explicitly include
film within its scope, the code has been applied to promotions for film and paper products.
 According to the United States, this expansive application arises from Article 2.2 which
provides:  "To attain the objectives outlined in the above Article, businesses are to respect
the spirit of this code even when the products being dealt with do not correspond exactly to
Cameras and Related Products".  The United States goes on to say that application of the
code to film and developing and printing was fundamental to securing Zenren's (the
retailers association) support for the code and the Retailers Council.

10.323 Japan responds that the Fair Competition Code by its terms does not apply, and
never has been applied, to film or paper.  Rather, according to Japan, the code (and the
Retailers Council established therein) consists of 47 prefecture-wide retailers associations,
representing 6600 individual business entities, and deals only with representations

                                               
     1381Fair Competition Code Regarding Representations in the Camera and Related Products Retailers Industry, Kanpo,
(Official Gazette), 11 April 1987, US Ex. 87-4;  Fair Competition Code Regarding Representations in the Camera and
Related Products Retailers Industry, Kampo, 11 April 1987, p. 1-3, Japan Ex. D-66.
     1382Ibid, p. 1.
     1383We note that the Panel's translation experts agree with Japan's translation of the Japanese term "kamera-rui" as
"camera category".  See Translation Issue 17 in Part XI.
     1384US Ex. 87-4;  Japan Ex. D-66, p. 9.
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XXIII:1(b) should be interpreted so as to prevent actions by entities with governmental-like
powers from nullifying or impairing expected benefits.

10.329 Benefit accruing.  We recall the US claim that the benefits accruing to it are legitimate
expectations of improved market access to the Japanese film and paper market emanating
from tariff concessions made by Japan in the Kennedy and Tokyo Rounds, and that, in
particular, it could not have anticipated that in March 1987, well after both the Kennedy and
Tokyo Rounds, the JFTC would create the Fair Competition Code and the Retailers Council
to set and enforce standards for misrepresentations in advertising related to price and
promotional terms.  Similarly, the United States maintains that it was still unaware of the
breadth of impact of this measure on the Japanese film market as of the conclusion of the
Uruguay Round.  Japan responds that the 1987 JFTC approval of the Fair Competition Code
and the Retailers Council is irrelevant to the reasonable expectations of the United States
because this action relates only to cameras and related photographic hardware.  Moreover,
in Japan's view, the JFTC approval of the code in 1987 was an application of the pre-existing
Premiums Law, and brought about no change to the implementation of policy under that
law.

10.330 In assessing the issue of what the United States should have anticipated at the
conclusion of the Kennedy and Tokyo Rounds, we recall our conclusion that normally a
Member should not be considered to have anticipated a measure taken after the conclusion
of a negotiating round, absent some reason to reach a contrary result.  Here, we see no
reason why the United States should have anticipated these particular measures. The fact
that fair competition codes and fair trade councils existed in Japan prior to the Uruguay
Round, and were authorized by Article 10 of the Premiums Law, does not imply that
specific embodiments of codes and councils should be foreseeable.  Thus, we find that in
relation to the Fair Competition Code and the Retailers Council, the United States has
legitimate expectations of improved market access emanating from the Kennedy and Tokyo
Rounds

10.331 However, with respect to Japan's Uruguay Round concessions, which were granted
subsequent to 1987, it is difficult to conclude that the United States could not reasonably
anticipate this already existing measure.  Again, although we can conceive of circumstances
where the exporting WTO Member may not reasonably be aware of the significance of a
measure or of a possible differential impact until some time after its original publication, the
United States has not demonstrated the existence of any such circumstance here. 
Accordingly, we find that the United States has not demonstrated that in relation to the Fair
Competition Code and the Retailers Council, it has legitimate expectations of improved
market access emanating from the Uruguay Round concessions.

10.332 Impairment and causality.  In considering the issue of causality, we will address three
issues.  First, whether the Fair Competition Code applies to film and paper products at all. 
Second, whether Articles 3 and 4 of the Code on origin nullify or impair benefits.  Third,
whether the application of the Code impairs benefits.

10.333 As to the first issue, the US position is that the code applies, both de jure and de facto,
to film and paper.  The United States points out that Article 2.2 of the code provides that
"[t]o attain the objectives outlined in the above Article, businesses are to respect the spirit of
this code even when the products being dealt with do not correspond exactly to Cameras
and Related Products".1391  The United States goes on to say that an industry member

                                               
     1391Cf. Japan's translation of "kamera rui" as "camera category", not "cameras and related products".  Japan Ex. D-68. 
We note that the Panel's experts agree with Japan's translation.  See Translation Issue 17, Part XI.
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explained that it would "indeed have been impossible to persuade Zenren members whose
main line of business is development printing to contribute if [the regulations] only [apply
to] hardware".1392  In the US view, Japan has invited its photographic industry to devise and











WT/DS44/R
Page 474

over a period of several decades, and (ii) a number of these "measures" are no longer in
effect.  We also recall our discussion of the timing problems as between the issuance of the
"measures" and the emergence of standard transaction terms and single-brand distribution
in the Japanese market.  Against this background, to the extent that the United States claims
that various "measures" in the areas of distribution, promotion and large stores set in
motion policies which are said to have a complementary and cumulative effect on imported
film and paper, we consider that it is for the United States to provide this Panel with a
detailed showing of how these alleged "measures" interact with one another in their
implementation so as to cause effects different from, and additional to, those effects which
are alleged to be caused by each "measure" acting individually.

10.354 We recall our findings in relation to the alleged distribution "measures", in particular
our findings that the United States has not demonstrated that any of the alleged distribution
"measures" -- individually -- has upset the competitive market-access conditions for
imported film or paper.  In particular, we recall that we found in respect of each of the
individual distribution "measures" cited by the United States that there was a "timing"
problem, i.e., the vertical integration and single-brand distribution complained of by the
United States had largely occurred prior to the adoption of the various "measures".  This
timing problem obviously applies to the distribution "measures" as a set.  In light of these
earlier findings and the fact that the United States has not presented additional argument or
adduced additional evidence as to how these same "measures", "operating as a set", have
negatively impacted the distribution of imported film and paper in Japan, we find that the
United States has not demonstrated that the combined effects of the distribution "measures"
impair competitive market-access expectations for imported US film or paper in the
Japanese market.

10.355 The United States further argues that the Large Stores Law and related "measures",
in the context of the restrictive distribution structure in Japan, nullify or impair competitive
market-access conditions for imported film or paper.  In particular, the United States alleges
that the Large Stores Law and related "measures" have operated to support the vertically
aligned distribution system fostered by the Government of Japan in the photographic film
and paper sector.  The United States points to a 1969 MITI survey regarding transaction
terms which, the United States maintains, demonstrates that MITI viewed large stores as a
threat to Fuji and Konica’s oligopolistic distribution systems.  According to the United
States, this survey cites as two threats to this oligopolistic system, first, the "growth of retail
routes (especially regular chains and supermarkets) other than the photo retail route and
changes in transaction terms due to this leadership", and second, the "effects of full
participation of Eastman Kodak".  The guidance allegedly explained why large stores
threatened oligopolistic distribution:  “When this share [the share of film sales by
supermarkets] becomes larger, influence over manufacturers will grow, and the market
system controlled by manufacturers will be shaken”.  Without the measures to restrict the
growth of large stores, the United States contends that large stores would have brought
sufficient bargaining power and competition into the Japanese distribution system to erode
the exclusive vertical control over distribution exercised by Japanese manufacturers. 
Therefore, the United States takes the position, the Large Stores Law and related "measures"
should be considered as important "measures" in Japan’s overall efforts to create and
support manufacturer-dominated, vertically aligned distribution in Japan.

10.356 To this, Japan responds that the United States takes a statement out of context to
construct its argument that the Large Stores Law has "operated to support" the distribution
system allegedly fostered by the government in the photographic film and paper sector. 
Specifically, Japan notes that the United States selects a few sentences from the residual
category "other" at the end of a several-hundred-page MITI survey report on transaction
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to rely on large stores as an alternative would be much reduced.  Thus, in addition to the
alleged action of the Large Stores Law in combination with the distribution "measures", the
United States claims that the Large Stores Law (and related "measures") by itself, in the
context of a closed distribution system, nullifies or impairs benefits with the meaning of
Article XXIII:1(b).

10.359 Japan refutes the US claims of impairment with respect to the effects of the Large
Stores Law and related "measures" acting in combination in the context of the "closed"
Japanese distribution system, restating its view that none of the alleged "measures"
individually adversely affect imported products or alter the conditions of competition
facing imported products.  According to Japan, large stores are not more likely to carry
imported products.  What counts is sales volume, regardless of whether one is speaking of
smaller or larger stores.  Japan further argues that large stores have increased in number
regardless of the existence of the Large Stores Law.  Japan reiterates that there is no
evidence of a combined effect of the Large Stores Law and related "measures", in the context
of a closed distribution system, because combining nothing with nothing still produces
nothing.

10.360 As noted earlier, for the notion of combined effects to be shown to have factual
relevance in the present case the United States must clearly demonstrate how the evidence
supports this claim.  We recall in this regard our findings in relation to the Large Stores Law
and related "measures", which we examined together, in particular our findings that the
United States has not demonstrated that any of these alleged "measures" has upset the
competitive market-access conditions for imported film or paper.  In light of these earlier
findings and the fact that the United States has not presented additional argument or
adduced additional evidence as to how these same "measures", "operating as a set", have
negatively impacted the distribution of imported film and paper in Japan, other than an
anecdotal reference to Agfa's use of the Daiei supermarket chain as a major means of film
distribution in Japan (an argument which, if factually correct, could be seen as indicative of
the availability of such alternative source of distribution in the Japanese context), we find
that the United States has not demonstrated that the combined effects of the Large Stores
Law and related "measures", in the context of an alleged closed distribution system, impair
competitive market-access conditions for imported US film or paper in Japan.

10.361 We next recall the US claim that the promotion "countermeasures" also have
supported the closed distribution system.  According to the United States, JFTC
Notification 17 under the Premiums Law took away an important means for foreign
manufacturers to offer Japanese distributors a more attractive deal to handle foreign
products.  JFTC Notification 17, in the US view, essentially ruled out all manner of
premiums from manufacturers to wholesalers, except those of token value that could be
considered reasonable in light of normal business practice.  The United States maintains
that limiting the ability to offer premiums restricted the ability of foreign manufacturers to
use their financial and marketing strengths to entice Japanese distributors from their
exclusive relationships with Japanese manufacturers, or to solidify their relationships with
Japanese distributors.  And because, in the US view, Notification 17 directly supported the
Japanese manufacturer dominated distribution system, it should be considered both as a
distribution "countermeasure" and a promotion "countermeasure".  Other promotion
"countermeasures", the United States argues, also helped to restrict market access for
foreign photographic film and paper in Japan.   When a foreign manufacturer has limited
access to the distribution system, it is especially important that it be able to reach Japanese
consumers with attractive premiums and promotions.  Taken individually, the United
States believes, any one of the limits on premiums and promotions might not have
substantially impaired the ability of foreign firms to compete in Japan.  But taken as a
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favourable to the imported film or paper than to like products of national origin.1408  We
note that the parties do not disagree on this point.

10.370 In examining the relevance of Article III:4 in the present dispute, we consider that
we also need to take into account the general principle enunciated in Article III:1, which
reads:

"1. Members recognize that internal taxes and other internal charges and
laws, regulations and requirements affecting the internal sale, offering for
sale, purchase, transportation, distribution or use of products, and internal
quantitative regulations requiring the mixture, processing or use of products
in specified amounts or proportions, should not be applied to imported or
domestic products so as to afford protection to domestic production".

As the Appellate Body stated in Japan - Alcoholic Beverages:

"Article III:1 articulates a general principle that internal measures should not
be applied so as to afford protection to domestic production.  This general
principle informs the rest of Article III.  The purpose of Article III:1 is to
establish this general principle as a guide to understanding and interpreting
the specific obligations contained in Article III:2 and in the other paragraphs
of Article III, while respecting, and not diminishing in any way, the meaning
of the words actually used in the texts of those other paragraphs".1409

Essentially, as reiterated by the Appellate Body in Japan - Alcoholic Beverages, "Article III
obliges Members of the WTO to provide equality of competitive conditions for imported
products in relation to domestic products".1410

10.371 We note that the specific national treatment issue addressed by the Appellate Body
in Japan - Alcoholic Beverages was that of internal tax differentials under Article III:2 and that
although the Appellate Body clearly indicates that the general principle articulated in
Article III:1 informs the rest of Article III and should be used as a guide to understanding
and interpreting the other paragraphs of Article III, in Bananas III the Appellate Body stated
that "a determination of whether there has been a violation of Article III:4 does not require a
separate consideration of whether a measure 'afford[s] protection to domestic
production'".1411  Accordingly, and in line with the Appellate Body's most recent stipulation
in Bananas III, we shall use the general principle articulated in Article III:1 as a guide to
interpreting Article III:4 but shall not give separate consideration to whether the measures
cited by the United States "afford protection to domestic production".

10.372 As for the burden of proof, as stated earlier (section D), we note that it is for the
party asserting a fact, claim or defence to bear the burden of providing proof thereof.  Once
that party has put forward sufficient evidence to raise a presumption that what is claimed is

                                               
     1408See, e.g., US - Gasoline, WT/DS2/9, p. 33.
     1409WT/DS8/AB/R, WT/DS10/AB/R, WT/DS11/AB/R, p. 18.
     1410Ibid, p. 16, citing US - Taxes on Petroleum Products and Certain Imported Substances, BISD 34S/136, para. 5.1.9
and Japan - Liquor Taxes, BISD 34S/83, para. 5.5(b).  See US - Section 337, discussed below, which was the first panel to
state that "[t]he words 'treatment no less favourable' in paragraph 4 [of Article III] call for effective equality of
opportunities for imported products in respect of the application of laws, regulations and requirements affecting the
internal sale, offering for sale, purchase, transportation, distribution or use of products" (emphasis added).  Adopted on
7 November 1989, BISD 36S/345, 386-387, para. 5.11.  See also EEC - Parts and Components, BISD 37S/132;  Canada -
FIRA, BISD 30S/140.
     1411WT/DS27/AB/R, p. 92 (emphasis in original).
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true, the burden of producing evidence shifts to the other party to rebut the
presumption.1412  Thus, in this case, including the claims under Articles III and X, it is for
the United States to bear the burden of proving its claims.  Once it has raised a presumption
that what it claims is true, it is for Japan to adduce sufficient evidence to rebut any such
presumption.

(a) Laws, regulations or requirements

10.373 Turning to the eight distribution "measures" cited by the United States, we must first
determine whether these constitute "laws, regulations [or] requirements" within the
meaning of Article III:4.  On this issue, we first recall that in addressing the interpretation of
the term measure in the context of Article XXIII:1(b), including in relation to the same eight
distribution "measures" at issue here, we concluded that that term should be given a broad
construction.1413

10.374 We further recall our reference in that same section to previous GATT cases dealing
with what may constitute "all laws, regulations and requirements" under Article III:4. 
There we noted that, in these previous cases, the conclusion that there is a law, regulation
or requirement that exists and violates GATT rules gives rise to a presumption of
nullification or impairment.  Even so, panels have taken a broad view of when a
governmental action is a law, regulation or requirement.  For example, in 1984 a panel
examined written purchase and export undertakings under the Foreign Investment Review
Act of Canada (FIRA), submitted by investors regarding the conduct of the business they
were proposing to acquire or establish, conditional on approval by the Canadian
government of the proposed acquisition or establishment.  These written undertakings were
considered legally binding under FIRA.  The panel determined that the undertakings were
to be considered "laws, regulations or requirements" within the meaning of Article III:4,
even though FIRA did not make their submission obligatory.1414  Similarly, the panel on
EEC -- Parts and Components considered that the term "laws, regulations or requirements"
included requirements "which an enterprise voluntarily accepts in order to obtain an
advantage from the government.1415

10.375 We note that the parties disagree as to the breadth of interpretation to be given to
the phrase "all laws, regulations and requirements" in Article III:4.  The United States
argues that the phrase speaks to government actions, i.e. action taken in the name of a WTO
Member, by government officials or parties authorized to act on the government's behalf, in
pursuit of government policies.  According to the United States, the very language of
Article III:4 indicates that it was intended to cover "all" government action which would
include the formulation of government policy and its implementation.  The United States
maintains that a Member should bear responsibility if its governmental action accords less
favourable treatment to imported products than to domestic products, regardless of the
method used by the Member to achieve this result.  In the US view, no single or set of
criteria should be dispositive, an approach which, the United States asserts, comports with
the Appellate Body's admonition in Japan - Alcoholic Beverages to take a case-specific
approach and to refrain from applying WTO rules in a way that ignores "real facts and real

                                               
     1412See US - Wool Shirts and Blouses, WT/DS33/AB/R, p. 14.
     1413See paras. 10.47-10.50.
     1414Canada -- FIRA, BISD 30S/140, 158, para. 5.4.
     1415EEC -- Parts and Components, BISD 37S/132, 197, para. 5.21.  See also Bananas III, WT/DS27/R, paras. 7.179-
7.180.  We also note that the Illustrative List of Trade-Related Investment Measures (TRIMs) contained in the Annex to
the Agreement on TRIMs indicates that TRIMs inconsistent with Articles III:4 and XI:1 include those which are
"mandatory or enforceable under domestic law or under administrative rulings, or compliance with which is necessary to
obtain an advantage" (emphasis added).
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2. "MEASURES" TAKEN IN THE CONTEXT OF THE PREMIUMS LAW

10.389 The United States claims that in the context of the Premiums Law and relevant fair
competition codes, Japan's failure to publish the JFTC's and the fair trade councils'
enforcement actions that establish or modify criteria applicable in future cases violates
Article X:1.  We shall first examine this claim in relation to the Premiums Law enforcement
actions by the JFTC.

(a) Premiums Law enforcement actions

10.390 The United States argues that Japan's enforcement of its premium and
representation provisions is "shrouded in secrecy" resulting from the use of informal,
unpublished enforcement actions.  According to the United States, the problem is
exacerbated due to the multi-tiered nature of Japan's enforcement system, with the JFTC,
the prefectural governments and deputized private sector councils all having authority to
enforce the Premiums Law.  The confusion for companies attempting to do business in
Japan primarily arises from Japan's failure to publish a large percentage of administrative
rulings and enforcement actions and the difficulty in obtaining what information may be
available.  The United States submits that since the Premiums Law was enacted in 1962, the
JFTC has initiated relatively few formal enforcement actions but has issued many
"administrative guidances" or warnings, the overwhelming majority of which are
unpublished.  The lack of transparency is compounded, the United States maintains, by the
fact that Japan's 47 prefectural governments take thousands of informal actions.

10.391 Japan responds that the enforcement system of the Premiums Law is sufficiently
transparent and consistent with Article X:1.  According to Japan, the Premiums Law itself
and enforcement regulations for the Premiums Law, as well as numerous general and
specific notifications interpreting the Premiums Law have been published.  Japan contends
that there is an ample public record, readily available to governments and traders, from
which one can discern how the Premiums Law will be applied.  Japan points out that the
United States itself specifically identifies and refers to numerous JFTC notifications which
explain how the Premiums Law is applied.  Moreover, Japan maintains, the JFTC has
published detailed notifications whenever it has announced significant restrictions or
modifications in its enforcement policy.  For Japan, the relevant issue is not whether
informal enforcement actions are taken but whether any new policy is being applied
without adequate disclosure.  Japan considers as significant that the United States does not
make a single specific allegation of any JFTC enforcement action at odds with already
published policies.

10.392 Addressing this claim, we note that the primary difference between the parties is on
whether or not such enforcement actions -- i.e., unpublished enforcement actions that
establish or modify criteria applicable in future cases -- exist.  Whereas Japan argues that it
has consistently published all administrative rulings of general application as well as
numerous cease and desist orders, general and specific notifications interpreting the
Premiums Law, and outlines of major cases where warnings were given, the United States
argues that it is not credible that none of the unpublished enforcement actions -- more than
90 per cent of all enforcement actions, according to the United States -- involves the
establishment or modification of criteria that may be applied in future cases.

10.393 We agree with the United States that the vast majority of individual enforcement
actions are unpublished.  However, we note that there is a pronounced lack of evidence as
to the nature of any alleged unpublished enforcement actions effecting changes to JFTC
enforcement criteria.  We agree with Japan that the record is devoid of any specific
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not demonstrated that Japan failed to publish administrative rulings of general application
in violation of GATT Article X:1.


