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5.82.  For the foregoing reasons, we reverse the Panel's finding, in paragraphs 7.369 and 8.1.c of 
its Report, that the B&O aerospace tax rate is de facto contingent upon the use of domestic over 
imported goods within the meaning of Article 3.1(b) of the SCM Agreement. Accordingly, we also 
reverse the Panel's finding, in paragraph 8.2 of its Report, that the United States has acted 
inconsistently with Article 3.2 of the SCM Agreement. 

5.83.  We note that the United States raised a number of additional claims concerning the Panel's 
interpretation and application of Article 3.1(b) of the SCM Agreement. In particular, the 
United States takes issue with the Panel's finding that Boeing "uses" wings to manufacture the 
777X and argues that the Panel did not conduct "a meaningful analysis" as to whether wings 
resulting from wing assembly in Washington would necessarily be "domestic".184 The United States 
also submits that the Panel's evaluation of the operation of the Second Siting Provision in the 
context of its de facto analysis is inconsistent with the Panel's duty under Article 11 of the DSU to 
make an objective assessment of the matter.185 Having reversed the Panel's finding that the 
B&O aerospace tax rate is de facto contingent upon the use of domestic over imported goods 
within the meaning of Article 3.1(b) of the SCM Agreement, we do not consider it necessary to 
address further the United States' other claims and arguments. 

5.84.  We further note the European Union's claim that the Panel failed to make an objective 
assessment of the matter under Article 11 of the DSU by treating as conclusive the language of 
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manufacturer to use inputs from outside Washington, the Panel was not articulating a legal 
standard, but was rather recognizing that, based on the necessary implications of the provisions' 
terms, no de jure requirement existed for Boeing to use domestic over imported goods. Neither did 
the Panel articulate such a legal standard in assessing the de facto contingency of the First Siting 
Provision. Rather, the Panel found that the additional evidence before it confirmed its 
understanding of the First Siting Provision in the context of its de jure contingency analysis that 
the measure does not require the use of domestic over imported goods as a condition for granting 
the subsidy. 

a. We therefore reject the European Union's claims that the Panel erred in its interpretation 
of Article 3.1(b) of the SCM Agreement in the context of its de jure contingency analyses 
of the First and Second Siting Provisions, as well as its de facto contingency analysis of 
the First Siting Provision. 

6.3.  With respect to the Panel's application of Article 3.1(b) of the SCM Agreement in the context 
of its de jure contingency analysis of the First Siting Provision, we consider that the relevant 
question in determining the existence of de jure contingency under Article 3.1(b) is not whether 
the production requirements under the First Siting Provision may result in the use of more 
domestic and fewer imported goods, but whether the measure, by its terms or by necessary 
implication therefrom, sets out a condition requiring the use of domestic over imported goods. 
Therefore, even if, under the scenarios discussed by the Panel, Boeing would likely use some 
amount of domestically produced wings and fuselages, this observation is not in itself sufficient to 
establish the existence of a condition, reflected in the measure's terms or arising by necessary 
implication therefrom, requiring the use of domestic over imported goods. 

a. We therefore reject the European Union's claim that the Panel erred in its application of 
Article 3.1(b) of the SCM Agreement in finding that the First Siting Provision does not 
make the aerospace tax measures de jure contingent upon the use of domestic over 
imported goods. 

6.4.  With respect to the Panel's application of Article 3.1(b) of the SCM Agreement in the context 
of its de jure contingency analysis of the Second Siting Provision, we do not consider that the 
Panel erred by not examining the United States' responses to its questions in the context of that 
analysis. In determining the existence of contingency, a panel should conduct a holistic 
assessment of all relevant elements and evidence on the record, and need not compartmentalize 
its de jure and de facto analyses in order to reach an overall conclusion as to whether a subsidy is 
contingent upon the use of domestic over imported goods. The United States' responses may have 
shed light on the necessary implication of the terms of the Second Siting Provision, but they may 
have been equally relevant for understanding the measure's design, structure, and modalities of 
operation in the context of the relevant factual circumstances. Therefore, we do not consider that 
the Panel erred by unduly restricting the scope of the evidence from which it assessed de jure 
contingency with respect to the Second Siting Provision. We also do not consider that the Panel 
understood the scope of application of the Second Siting Provision as limited to the relocation of 
specific assembly operations that were the basis of a siting under the First Siting Provision. 
Instead, the Panel was merely describing one possible situation under which the Second Siting 
Provision would be activated. 

a. We therefore reject the European Union's claim that the Panel erred in the application of 
Article 3.1(b) of the SCM Agreement in finding that the Second Siting Provision, 
considered separately or jointly with the First Siting Provision, does not make the 
B&O aerospace tax rate de jure contingent upon the use of domestic over imported 
goods. 

b. We also reject the European Union's claim that the Panel failed to make an objective 
assessment of the matter under Article 11 of the DSU in finding that the Second Siting 
Provision, considered separately or jointly with the First Siting Provision, does not make 
the B&O aerospace tax rate de jure contingent upon the use of domestic over imported 
goods. 

6.5.  With respect to the Panel's de facto contingency analysis under Article 3.1(b) of the 
SCM Agreement, we do not see that the Panel properly established that the Second Siting 




